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COREIGENDA. 

Page  18,  line  23,  for  "  appelknt"  read  "  appellants.*' 

19,  line  8  from  bottom,  for  "  his"  read  "  their." 

76,  line  7,  for  "render"  read  **rendere." 

79,  line  25,  for  "lessons"  read  "lessens." 

90,  last  line,  after  "  non"  insert  " ,  as  to  costs." 

98,  line  6,  for  "  JErfe;  J."  read  "  Erh  C.  J." 
171,  note  (ft),  for  "  4  Bligh,  N,  5."  read  "  4  Bligh,  N.  A" 
278,  erase  note  (a). 

317,  line  7,  for  '*Mellish''  read  "  Manishfr 
449,  line  7  from  bottom,  insert  "  contra.** 
461,  line  18,  erase  the  inverted  commas. 
483.  note  (a),  for  "  1  H,  Br  read  ••  1  fT.  Bir 
483,  line  12,  insert  "contra." 

495,  line  12  from  bottom,  after  "Mich,  Term"  insert  "  1862." 
541,-  line  4  from  bottom,  insert  "  contrft." 
583,  line  9,  for  "  Edward  Jones''  read  "  Edward  James:* 
720,  line  8  from  bottom,  for  (c)  read  ((f  >. 
722^  line  14,  The  New  Biver  CampanVf  appts.,  Johnson^  respt ,  is  now  reported 

in  2  £^.  #  £*.  435. 
766^  note  («),  for  "  2  Bina.  N,  C."  read  "  5  Bing.  N,  C." 
805,  to  side  note  add  "  Atoppei:* 
831,  note  (c),  for  "  Alyen"  read  ''Air 
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1862. 
ARGUED  AND   DETERMINED 

IN 

THE  QUEEN'S   BENCH, 

IN 

TRINITY   YACATION, 

XXVI.  VICTORIA. 


The  Queen  against  The  Vestry  of  Lambeth.       Saturday, 

June  28th., 


from  the  bridge  to  the  turnpike  road  in  me  parish  of  Lawbeihy  and  were   «.-^/  A^f   ^  " 
required  to  put  up  lamp-posts  and  lamp  for  lighting  the  bridge,  and    ,  g  «   , «  y .  . 
upon  the  sides  of  it,  and  also  upon  the  sides  of  the  road,  under  pain  ^^  f,  \20  as  9q' 
being  indicted ;  and  the  tolls  were  to  be  applied  in  lighting  the  bridge    ,'»q  A^'     ' 
and  road.     Half  the  bridge  which  adjoins  the  county  of  Surrey  was  to   jjt^'kfi^ 
bo  deemed  in  the  parish  ot  LaTnbelk,  but  was  not  to  be  deemed  a  county   "^^jg^' 
bridge  so  as  to  subject  the  county  or  parish  to  the  repairs  of  the  bridge        ^  ' 
or  road.    By  a  lighting  and  paving  Act,  9  &  10  Vivt.  c.  cccl.,  Commis- 
sioners were  appointed  for  putting  that  Act  into  execution ;  by  sect.  50 
they  were  authorized  and  empowered  to  cause  (amongst  others)  the  road 
to  the  middle  of  Vauxhall  Bridae  to  be  kept  properly  lighted ;  and  by 
sect.  54  it  was  enacted  that  it  should  be  lawful  for  them  to  cause  such  of 
the  streets  as  they  should  think  proper  to  be  lighted ;  and  by  sect  62 
"the  present  lamps  and  lamp-posts  in  the   streets  and  other  places 
within  the  district  or  limits  mentioned  in  the  Act,  and  which  shall  or 
may  hereafter  be  erected  or  fixed  by  virtue  of  that  Act,  shaU  belong 
to  and  be  the  property  of  the  Commissioners."    By  The  Metropolis 
Local  Management  Act,  18  &  19  Vict.  c.  120.  8.  90.,  all  the  duties, 
powers  and  authorities  for  and  in  relation  to  the  lighting  any  parish 
mentioned  in  the  Schedule  (A)  (Lambeth  being  one),  or  any  part  of  such 
parish,  which  at  the  passing  or  the  Act  were  vested  in  any  Commis- 
sioners or  in  any  other  body  than  the  vestry  of  such  parish,  are  to  be 
vested  in  and  performed  by  the  vestry ;  and  by  sect  93  all  property, 
matters  and  things  vested  in  such  Commissioners  or  other  body,  in  con- 
nection with  any  such  duties  or  powers,  are  vested  in  the  vestry  of  the 
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parish.  By  sect.  130,  the  vestry  shall  cause  the  several  streets  within 
their  parish  to  be  well  and  sufficiently  lighted ;  and  by  sect.  250  the 
word  "  street"  applies  to  and  includes  any  bridge  not  being  a  county 
bridge.  Held  that,  by  stat.  9  &  10  Vict,  c.  cccL,  the  property  in  the 
lamps  along  the  road  and  on  half  the  bridge  was  vested  in  the  Commis- 
sioners ;  and  the  obhgation  to  light  the  road  and  half  the  bridge  was 
transferred  from  the  Bridge  Company  to  the  Commissioners;  and  by 
The  Metropohs  Local  Management  Act,  18  &  19  Vict.  c.  120.  ss.  90  and 
93,  the  property  in  such  lamps  and  the  obligation  to  light  the  bridge 
were  transferrea  from  the  Commissioners  to  the  vestry  of  the  parish  of 
Lamheth, 

Semhle,  if  stat.  9  &  10  Vict.  c.  cccl.  had  not  transferred  the  obligation 
and  the  property  from  the  Bridge  Company  to  the  Commissioners,  they 
would  be  transferred  to  the  vestry  from  the  Bridge  Company  by  sect.  90 
of  stat.  18  &  19  Vict,  c,  120. 


TlyT  ANDAMUS  to  the  vestry  of  tlie  parish  of  Lambeth, 
in  the  county  of  Surrey.  The  writ  recited  that  the 
parish  of  Lambeth  was  one  of  the  parishes  mentioned  in 
Schedule  (A),  annexed  to  the  Act  for  the  better  Local 
Management  of  the  Metropolis,  18  &  19  Vict,  c,  120., 
and  that  the  vestry  had  been  constituted  a  body  corporate 
under  and  by  virtue  of  that  Act :  that  The  Vauxhall 
Bridge  Company  had  many  years  since,  under  and  by 
virtue  of  stats.  49  G.  3.  c  cxlii.  and  52  G.  3.  c.  cxlvii., 
built  a  bridge  across  the  river  Thames  from  or  near 
Vauxhall  Turnpike,  in  the  parish  of  St.  Mary,  Lambeth, 
in  the  county  of  Surrey,  to  the  opposite  shore,  in  the 
parish  of  St.  John,  in  the  city  and  liberty  of  West" 
minster  and  county  of  Middlesex,  and  had  made  cer- 
tain roads  as  approaches  thereto,  and  had  thenceforth 
maintained  the  same  according  to  those  Acts;  and  the 
same  had  been  used  by  the  public,  subject  to  the 
payment  of  tolls  authorized  by  stat  49  G.  3.  c.  cxliL, 
and  under  and  according  to  that  Act;  and  that,  by 
virtue  of  the  last  mentioned  Act,  half  the  bridge  next 
adjoining  to  the  city  and  liberty  of  Westminster  was 
deemed  to  be  and  was  in  the  city  and  liberty  of  West- 
minster  and  county  of  Middlesex,  and  part  of  and  in  the 
parish  of  St.  John,  Westminster,  and  the  other  half  of 
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the  bridge,  adjoining  to  the  county  of  Surrey,  was  deemed 
to  be  and  was  in  the  county  of  Surrey,  and  part  of  and 
in  the  parish  of  St.  Mary,  Lambeth,  and  never  had  been 
nor  was  deemed  or  taken  to  be  a  county  bridge  so  as  to 
subject  the  city  or  liberty  of  Westminster,  or  the  counties 
of  Middlesex  or  Surrey,  or  any  of  the  parishes  or  places 
in  the  sdid  Acts  mentioned,  or  either  of  them,  to  the 
repairing  or  supporting  of  the  same,  or  of  any  of  the 
roads  by  those  Acts  directed  to  be  made :  that  by  stat. 
9  &  10  Vict.  c.  cccL,  entitled  *' An  Act  to  repeal  an  Act 
of  the  52d  year  of  the  reign  of  King  George  the  3d,  for 
lighting  and  watching  the  road  leading  from  Netnington 
Butts  to  The  Nag*s  Head  on  the  Wandsworth  Road,  and 
other  places,  commimicating  therewith,  in  Lambeth, 
Chipham  and  Battersea,  in  Surrey ;  and  for  making  other 
provisions  for  lighting  and  improving  the  said  roads, 
and  other  places  adjacent  or  near  thereto,"  the  Commis- 
sioners therein  named  and  appointed  were  authorized 
and  empowered  to  cause  to  be  properly  lighted  and  kept 
lighted,  amongst  other  roads,  streets  and  places,  the  road 
or  street  from  and  including  the  house  in  the  occupa- 
tion of  Robert  Drummond,  opposite  Vauxhall  Turnpike,  to 
the  middle  of  Vauxhall  Bridge  (which  road,  street,  and 
place  was  and  is  the  road  made  and  maintained  by  the 
Vauxhall  Bridge  Company,  in  the  parish  of  Lambeth, 
under  stat  49  G.  3.  c.  cxlii.,  as  an  approach  to  the 
said  bridge  from  the  public  highway  in  the  parish  of 
iMmbeth),  and  so  much  of  the  said  bridge  as  was  in 
that  parish:  that  the  Commissioners,  under  and  by 
virtue  of  stat.  9  &  10  VicL  c.  cccL,  took  upon  them- 
selves to  light,  and  up  to  the  time  when  their  powers 
ceased  under  and  by  virtue  of  stat.  18  &  19  Vict  c.  120., 
continued  to  light,  part  of  the  road  made  and  main- 
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I  TRINITY  VACATION. 

1862.        tained  by  Tlie  Vauxhall  Bridge  Company,  (to  wit)  the 
The  Queen    ^^^  ^^  street  from  and  including  the  house  in  theoccu- 
-^  ^-  pation  of  Robert  Drummondy  opposite   Vauxhall  Tum- 

Lambetd.  pike,  to  the  foot  of  Vauxhall  Bridge:  and  that  the 
defendants  had  since  continued  to  light  so  much  of  the 
said  road  or  street.  The  writ  then  alleged  that  the 
half  of  Vauxhall  Bridge  within  the  parish  of  Lambeth 
was  a  street  within  that  parish  which  the  defendants 
were  authorized  and  empowered  and  directed  to  light, 
and  that  the  same  had  not  been  well  and  sufficiently 
lighted  by  them ;  and  that  they  had  been  duly  required, 
by  and  on  behalf  of  the  Vauxhall  Bridge  Company,  well 
and  sufficiently  to  light  the  same,  and  for  that  purpose 
to  maintain,  or  set  up  and  maintain,  a  sufficient  number 
of  lamps  in  the  street,  and  to  cause  the  same  to  be 
lighted  with  gas  or  otherwise  and  to  continue  lighted  at 
and  during  such  times  as  the  defendants  might  think  fit, 
necessary  or  proper ;  but  that  the  defendants  had  neg- 
lected and  refused  well  or  sufficiently  or  in  any  manner 
to  light  the  part  of  the  bridge  so  being  such  street  in 
the  parish  of  Lambeth,  or  any  part  thereof,  or  to  main- 
tain, or  set  up  and  maintain,  a  sufficieut  or  any  num- 
ber of  lamps  in  the  street,  or  any  lamp  therein :  and 
commanded  the  defendants  to  cause  that  part  of  Vaux- 
fiall  Bridge  which  was  within  the  parish  of  SL  Mary, 
Lambeth,  to  be  well  and  sufficiently  lighted ;  and  for 
that  purpose  to  maintain,  or  set  up  and  maintain,  a 
sufficient  number  of  lamps,  and  to  cause  the  same  to  be 
lighted  with  gas  or  otherwise  and  to  continue  lighted, 
according  to  the  direction  of  stat.  18  &  19  Vict.  c.  120. 
Return.  That  the  half  of  Vauxhall  Bridge  within 
the  parish  ot  Lambeth  was  not  a  street  within  the  parish 
of  Lambeth  which  the  defendants  were  authorised  and 
directed  to  light. 


?iVL    VICTORIA. 
Plea.      That    Vauxhall  Bridge,  including   the   half        1862. 


thereof  in  the  parish  of  Lambeth,  was,  for  a  long  time    The  Qubem 
before  and  at  the  time  of  the  passing  of  stat.  9  &  10      vestry  of 
AVrf.  c.  ccd.,  dedicated  to  and  frequented,  and  used  by      I-ambbth. 
the  public  as,  and  was  a  public  highway  and  thorough- 
fare, subject  to  payment  of  tolls  to  the  said  Company, 
firom  and  to  divers  highways  and  places  in  the  parish  of 
Lambeth,  to  and  from  divers  highways  and  places  in  the 
city  of  Westminster,  and  was  much  frequented  and  used 
by  the  public  as  such  thoroughfare  and  highway  as  well 
by  night,  as  by  day,  and  at  all  times  of  the  night  and 
day,  on  foot,  and  with  carriages  and  cattle ;  and  it  had 
become  and  was  necessary  for  the  public  convenience 
and  safety  that  the  bridge  should  be  lighted  at  nighty 
and  the  bridge  had  continued  to  be  so  used  by  the  public 
as  such  thoroughfare  and  highway  from  thence  hitherto, 
and  it  had  been  thence  hitherto  and  still  was  necessary 
for  the  public  convenience  and  safety  that  the  bridge, 
including  the  half  thereof  in  the  parish  of  Lambeth, 
should  be  so  lighted;  and  that  the  half  of  Vauxhall 
Bridge  in  the  parish  of  Lambeth,  was  a  '*  street'^  within 
the  said  parish,  which  the  defendants  were  authorized 
and  empowered  and  directed  to  light. 

Demurrer,  and  joinder  therein. 

The  case  was  argued,  in  Trinity  Term,  June  11th  and 
12th,  before  Wighthan,  Cromfton  and  Blackburn  J  J» 

BoviU,  (with  him  Digby  Seymour  and  Foot),  for  the 
defendants,  cited  sects  42,  46,  117,  120,  128,  125,  of 
stat.  40  G.  8.  c.  cxliL ;  and  contended  that  the  obligation 
to  light  the  half  of  Vauxhall  Bridge,  imposed  upon  the 
Bridge  Company  by  sect.  118,  was  part  of  the  consi- 
deration for  their  right  to  take  tolls,  given  by  sects.  89, 
94;  and  that  that  section  was  not  repealed  either  by 
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stat.  9  &  10  Vict.  c.  cccl.  ss.  50.  and  54,  which  were 
affirmative  and  empowering  only ;  Dahins  v.  Seaman  {a), 
per  Parke  B. ;  or  by  The  Metropolis  Local  Management 
Act,  18  &  19  Vict  c.  120.,  according  to  the  maxim 
Oeneralia  specialibus  non  derogant;  The  London  and 
Blackwall  Railway  Company  v.  The  Board  of  Works  for 
the  Limehousc  District  (i),  per  fVood  V.  C. :  [he  cited  sects. 
62,  94  of  Stat.  9  &  10  Vict  c.  cccl,  and  sects.  90,  93, 94, 
96,  of  stat.  18  &  19  Vict  c.  120.]  Also  that  the  word 
''  street,'^  in  sect  130  of  stat.  18  &  19  Vict  c,  120.,  was 
not  extended  by  the  interpretation  clause,  sect.  250, 
to  include  a  bridge  belonging  to  a  private  Company, 
upon  whom  an  obligation  had  been  imposed  in  consi- 
deration of  a  power  to  take  tolls ;  as  that  clause  only 
has  reference  to  sect.  144. 


Denman  (with  him  Prenderyast),  for  the  prosecutors, 
contended  that,  by  stat  9  &  10  Vict  c.  cccl.,  the  liability 
to  light  the  half  of  Vauxhall  Bridye  was  imposed  on 
the  Commissioners  for  executing  that  Act,  and  that 
such  liability  was,  by  stat.  18  &  19  Vict  c.  120.  s.  90., 
transferred  to  the  vestry  of  Lambeth,  who  represent  the 
Commissioners :  [he  cited  stats.  49  G.  3.  c.  cxlii.  ss.  42, 
46,  89,  117,  125  ;  9  &  10  Vict  c.  cccl.  ss.  51,  62,  142; 
18  &  19  Vict  c.  120.  ss.  93,  130,  250.]  He  further 
argued  that  the  maxim  Gcneralia  specialibus  non  dero- 
gant did  not  apply  as  between  the  Bridge  Company 
and  the  Commissioners ;  Daw  v.  The  Metropolitan  Board 
of  Works  {c) ;  that  permissive  words  in  an  Act  of  Parlia- 
ment are  construed  as  obligatory  where  the  matter  is 
for  the  public  benefit  or  in  advancement  of  public  justice  ; 
Bex  et  Bey.  v.  Barlow  {d) ;  Bey.  v.  TTie  Tithe  Commis- 


(a)  9M.fW,  111,  789. 
{c)  12  C,  B,  N.  8.  161. 


(A)  3  Kay  #  John,  123.  127. 
(d)  2  Salk.  609. 
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sianer8(a),  Macdougall  v.  Paterson  (&) ;  and  that  the  half 
of  Vauxhall  Bridge  was  a  street  within  the  parish  which 
the  vestry  were  bound  to  light  by  stat.  18  &  19  Vict, 
c.  120.  8.  130.  according  to  the  definition  of  that  word 
given  by  sect  250. 
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Bovill  was  heard  in  reply. 


Cur.  adv.  vult. 


WiGHTMAN  J.  delivered  the  judgment  of  the  Court. 

It  is  extremely  difficulty  if  not  impossible^  to  reconcile 
satisfactorily  the  provisions  of  the  several  Acts  of  Parlia- 
ment referred  to  upon  the  argument  in  this  case ;  but, 
upon  the  best  consideration  that  we  can  give  to  the 
questions  raised  between  the  parties,  it  appears  to  us 
that  the  duty  of  lighting  the  half  of  Vauxhall  Bridge 
which  is  in  the  parish  of  Lambeth  has  devolved  upon  the 
vestry  of  the  parish  by  virtue  of  the  9  &  10  Vict.  c.  cccl. 
and  the  18  &  19  Vict.  c.  120.,  and  that  The  Vauxhall 
Bridge  Company  are  absolved  from  that  duty. 

The  Bridge  was  built  under  and  subject  to  the  provi- 
sions of  the  49  G.  3.  c.  cxliL,  and  by  the  46th  section  of 
that  Act  the  Bridge  Company  have  power  to  make  roads 
for  a  proper  access  to  the  Bridge,  and,  amongst  others,  one 
from  the  foot  of  the  bridge  to  the  turnpike  road  leading 
to  and  near  Vauxhall  Turnpike  in  the  parish  of  Lambeth. 
By  the  113th  section  of  that  statute,  the  Bridge  Com- 
pany are  required  to  put  up  lamp-posts  and  lamps  for 
lighting  the  Bridge  upon  the  sides  of  it,  and  also  in  and 
upon  or  along  the  sides  of  the  said  road  or  upon  or 


(a)  14  Q.  B.  649.  474. 


(b)  a  a  J?.  755. 
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against  any  wall  or  palisade  of  any  house^  messuage  or 
tenement  fronting  the  said  road ;  and  by  the  123rd  sec- 
tion one  of  the  first  purposes  to  which  the  tolls  are  to 
be  applied  is  the  keeping  the  bridge  and  road  lighted ; 
and  by  the  125th  section  the  Company  may  be  indicted 
if  they  fail  in  so  doing.  By  the  120th  section  of  the 
Act  the  half  of  the  bridge  which  adjoins  the  county  of 
Surrey  is  to  be  deemed  part  of  and  in  the  parish  of  St. 
Mary,  Lambeth. 

From  the  time  the  bridge  was  built  until  the  passing 
of  the  9  &  10  VicL  c.  cccl.,  there  seems  to  have  been  no 
question  but  that  the  Bridge  Company  and  they  only 
were  subject  to  the  duty  of  keeping,  not  only  the  bridge, 
but  also  the  road  properly  lighted.  By  the  9  &  10  Fict, 
c.  ccd.,  entitled  ^'An  Act  to  repeal  an  Act  of  the  52d 
year  of  the  reign  of  King  George  the  3d,  for  lighting 
and  watching  the  road  leading  from  Newington  Butts  to 
The  Nag's  Head  on  the  Wandsworth  Road,  and  other 
places  communicating  therewith,  in  Lambeth,  Clapham, 
and  Battersea  in  Surrey;  and  for  making  other  provi- 
sions for  lighting  and  improving  the  said  road,  and 
other  places  adjacent  or  near  thereto,'^  certain  Commis- 
sioners were  appointed  (by  the  third  section)  for  putting 
that  act  in  execution;  and  by  the  50th  section  the 
Commissioners  were  authorized  and  empowered  to  cause 
the  several  roads,  streets,  and  places,  and  parts  thereof 
respectively,  as  thereinafter  mentioned  and  described,  to 
be  properly  lighted,  and  to  be  kept  lighted ;  and  then 
followed  an  enumeration  of  roads,  streets,  and  places, 
and  amongst  them  ^'  the  road  or  street  from  and  inclu- 
ding the  house  in  the  occupation  of  Robert  Drummond 
opposite  Vauxhall  Turnpike  to  the  middle  of  Vauxhall 
Bridge,^'  thereby   giving    the  Commissioners    express 
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Lambeth. 


or  street  opposite   Vauxhatt  Turnpike  to  the  middle  of   The  Queen 

Vauxhall  Bridge.    As  The  Vauxhall  Bridge  Company      Vestiyof 

were  already  bound  to  keep  the  whole  of  their  bridge 

and  of  this  road  lighted^  under  peril  of  an  indictment  if 

they  did  not,  it  is  not  easy  to  discover  the  object  of  the 

Legislature  in  including  half  of  the  bridge  within  the 

authority  of  the  Commissioners  in  respect  to  the  lighting. 

By  the  54th  section  it  was  enacted  that  it  should  be 

lawful  for  the  Commissioners  to   cause  such  of  the 

streets  as  they  should  think  proper  to  be  lighted  at  such 

times  and  in  such  manner  as  they  should  think  fit,  and 

it  was  contended  for  the  defendants  that  the  terms  of 

the  60th  and  of  the  54th  sections  were  such  as  not  to 

make  it  imperative  upon  the  Commissioners  to  light  the 

half  of  Vauxhall  Bridge  at  all,  but  that  they  might  leave 

it  to  be  lighted  as  it  had  been  and  was  by  the  Bridge 

Company,  who  were  bound  by  their  Act  of  Parliament 

to  do  so;  the  Commissioners  having,  however,  power  by 

the  Act  to  light  the  half  of  the  bridge  if  they  thought 

fit 

Considerable  difficulty  in  putting  a  proper  construc- 
tion upon  the  Act  in  respect  of  the  question  in  this 
case  arises  from  the  very  peculiar  wording  of  the  62nd 
section,  by  which  it  is  enacted  ^'that  the  present  lamps, 
.  .  .  and  lamp-posts,  &c.,  in  the  several  streets  and 
other  places  in  or  within  the  district  or  limits  mentioned 
in  this  Act,  and  which  shall  or  may  hereafter  be  erected 
or  fixed  up  by  virtue  of  this  Act,^^  shall  belong  to  and  be 
the  property  of  the  Commissioners.  At  the  time  the  Act 
took  effect  there  could  not  have  been  any  lamps  or  lamp- 
posts erected  or  fixed  up  by  virtue  of  the  Act,  and  it  is 
difficult  to  understand  what  the  Legislature  meant  by  the 
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expression  '^ present  lamps"  in  connection  with  the 
words  that  follow  "and  which  shall  or  may  hereafter  be 
erected  or  fixed  up  by  virtue  of  this  Act.^'  It  may  be 
that  the  Legislature  intended  by  the  terms  they  used  to 
include  only  the  lamps  which  had  been  already  fixed  up 
in  the  streets  and  places  within  the  limits  mentioned  in 
the  Act,  by  virtue  of  the  Acts  of  Parliament  mentioned 
in  the  recital  and  title  to  the  9  &  10  Vict.  c.  occL,  and 
also  lamps  to  be  fixed  up  in  future.  If  this  was  the 
intention  of  the  Legislature,  neither  the  lamps  upon  the 
bridge  nor  those  upon  the  road  leading  to  it,  which  had 
been  erected  by  the  Company  on  the  lands  of  others 
adjoining  to  that  road,  would  be  vested  in  the  Commis- 
sioners; but  the  Legislature  may  have  intended  that  all 
existing  lamps  set  up  within  the  prescribed  places  and 
limits  in  the  fulfilment  of  a  public  duty  to  set  them 
up  should  become  vested  in  the  Commissioners.  This, 
which  would  not  be  an  unreasonable  construction  of  the 
meaning  of  the  Legislature  by  the  terms  used  in  the 
62d  section  of  9  &  10  Vict,  c.  cccL  would  vest  the  lamps 
and  lamp  posts  on  the  half  of  the  bridge  and  the  road  to 
Vauxhall  Turnpike  in  the  Commissioners,  and  would 
go  far  to  shew  that  the  Bridge  Company  would  not  be 
compellable  to  light  the  bridge,  as  they  would  have 
no  right  to  meddle  with  lamps  or  lamp-posts  which 
were  vested  in  the  Commissioners.  No  distinction 
can  in  this  case  be  made  between  the  obligation  on  the 
Bridge  Company  to  light  the  road  and  the  obligation 
to  light  the  bridge ;  and,  though  it  is  by  no  means  clear 
that  the  Legislature  had  such  a  state  of  things  in  their 
contemplation,  we  think  that  the  language  they  have 
used  is  such  as  to  vest  the  lamps  fixed  up  by  the  Bridge 
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Company  along  the  road,  though  not   on  their  own        i862. 
premises^  and  the  lamps  on  half  the  bridge,  in  the  Com-    The  Queen 
misfiioners,  and  thereby  to  disable  the  Bridge  Company      vesiyof 
f5pom  lighting  or  interfering  with  them.  Lambeth. 

If  the  obligation  to  light  half  of  the  bridge  was  thrown 
upon 'the  Commissioners,  as  we  are  disposed  to  think  it 
was  for  the  reasons  we  have  given,  the  eflfect  of  The 
Metropolis  Local  Management  Act  (18  &  19  Fict 
c.  120.)  is  to  cast  the  duty  of  lighting  the  half  of  Vaux- 
hall  Bridge  which  is  in  the  parish  of  Lambeth,  as  well 
as  the  road  from  the  bridge  towards  the  turnpike,  on  the 
vestry  of  that  parish.  By  the  90th  section  of  The  Me- 
tropolis Local  Management  Act,  all  the  duties,  powers 
and  authorities  for  or  in  relation  to  the  lighting  any  parish 
mentioned  in  schedule  (A)  (Lambeth  being  one)  or  any 
part  of  such  parish,  which,  at  the  passing  of  the  Act, 
were  vested  in  any  Commissioners  or  in  any  other 
body  than  the  vestry  of  such  parish,  are  to  be  vested  in 
and  performed  by  the  vestry  of  such  parish ;  and  by  the 
93d  section  all  property,  matters  and  things  vested  in 
such  Commissioners  or  other  body  in  connection  with 
any  such  duties  or  powers  are  vested  in  the  vestry  of  the 
parish.  The  Commissioners  under  the  Act  of  9  &  10 
Vict.  c.  cccL  had  power  and  authority  by  the  50th  section 
to  light  the  half  of  the  bridge  that  was  in  the  parish  of 
Lambeth;  and,  as  their  powers  and  authorities  are  trans- 
ferred to  the  vestry,  it  follows  as  a  consequence  that  the 
vestry  of  Lambeth  has  power  and  authority  to  light  the 
half  of  the  bridge.  The  terms  of  the  90th  section  of 
the  18  &  19  Vict.  c.  120.  are  indeed  so  comprehensive 
that  it  might  well  be  contended  that,  even  if  the  9  &  10 
Fict.  c.  cccL  had  not  transferred  the  obligation  to  light 
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the  bridge  and  the  property  in  the  lamps  from  the 
Bridge  Company  to  the  Commissioners,  they  would  be 
transferred  to  the  vestry  of  the  parish  from  the  Bridge 
Company ;  but  we  do  not  think  it  necessary  to  decide 
this,  as  we  think  they  are  transferred  from  the  Commis- 
sioners to  the  vestry.  By  sect.  130  of  the  18  &  10  Vict 
c.  120.  it  is  enacted  that  the  vestry  shall  cause  the  several 
streets  within  their  parish  or  district  to  be  well  and 
sufficiently  lighted;  and  by  the  interpretation  clause, 
sect.  250,  the  word  "  street^'  applies  to  and  includes  any 
bridge  not  being  a  county  bridge  (which  the  Vauxhatl 
Bridge  is  not,  by  stat.  49  G.  3.  c.  cxlii.  8.  120.) 

It  appears  to  us,  putting  the  best  construction  we  can 
upon  these  Acts  of  Parliament  and  the  provisions  in 
them,  to  which  reference  has  been  made,  the  eflRect  of 
them  is  to  transfer  the  obligation  to  light  so  much  of  the 
bridge  as  is  in  Lambeth  to  the  vestry  of  that  parish,  and 
that  the  duty  of  lighting  it  imposed  upon  the  Bridge 
Company  by  the  49  G.  3.  c.  cxlii.  is  transferred  to  the 
vestry  of  Lambeth^  and  there  is  bo  hardship  or  injustice 
in  this,  as  the  Bridge  Company  are  liable  to  be  assessed, 
and  indeed  are  assessed,  to  a  general  rate  for  lighting 
the  whole  parish;  and  we  therefore  think  that  the 
Crown  is  entitled  to  our  judgment. 

Judgment  for  the  Crown. 
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Belasco,  appellant,  Hannant,  respondent.       Saturday, 


Barton,  appellant,  Hannant,  respondent.       23#24rfr/. 

C,  Jit,  8.  o2. 

Befreshment 
By  Stat.  23  &  24  Vict,  c.  27.  «.  32.  "  every  pePBon  licensed  to  keep  a   houses. 
refreshment  house  under  this  Act  who  shall  Imowin^ly  suffer  prostitutes,    ** Knowingly 
thieves,  or  drunken  and  disorderly  persons  to  assemble  at  or  continue  in  suffering 
or  upon  his  premises"  is  liable  to  a  p^ial^  recoverable  before  justices,  prostitutes  to 
Upon  an  information  under  this  section,  a  metropolitan  police  magistrate  assemble  and 
convicted  the  appellant,  and,  in  a  case  stated  for  the  opinion  of  this  continue,^^ 
Court,  found  that  prostitutes  assembled  on  Uie  premises  of  the  appel-    Conviction, 
lant  in  furtherance  of  prostitution.    The  Court  upheld  the  conviction. 

Per  Blackburn  J.    It  would  be  sufficient  to  warrant  a  conviction  if  the 
magistrate  found  that  prostitutes  assembled  as  such. 

Belasco,  appellant,  Hannant,  respondent. 

/^  ASE  stated,  under  stat.  20  &  21  Vict  c.  43.,  by  one 
of  the  Metropolitan  Police  Magistrates. 
Upon  the  hearing  of  a  summons  against  the  appellant 
to  answer*  the  complaint  of  a  superintendent  of  police 
for  an  offence  under  stat.  28  &  24  Vict  c.  27.  s.  32. : 
'^  For  that  he,  on  &c.,  at  the  house  &c.,  and  within  the 
Metropolitan  Police  District,  being  a  person  licensed 
to  keep  a  refreshment  house  at  8cc.,  did  knowingly 
suffer  prostitutes  to  assemble  at  and  continue  in  and 
upon  his  said  premises''  &c. ;  the  magistrate  found 
as  follows :  "  That  the  business  of  the  house  kept  by 
the  appellant  was  carried  on  under  a  refreshment 
licence ;  that  the  ordinary  usage  of  the  appellant  was  to 
keep  his  house  open  from  about  midnight  to  four  a.  m., 
mainly  for  the  purpose  of  providing  refreshment  for  known 
prostitutes ;  that  on  the  morning  of  the  day  in  question, 
between  the  hours  named,  155  prostitutes,  and  about  an 
equal  number  of  men,  visited  the  house ;  that  the  attention 
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1862.  ^f  ^^®  defendant  was  called  to  the  fact  that  the  women 
Bblabco  present  were  prostitutes,  and  he  admitted  his  knowledge 
of  the  fact ;  that,  during  the  visits  of  the  police,  they 
(the  police)  saw  numbers  of  prostitutes  in  the  house 
who  were  not  partaking  of  refreshment ;  that  upon  some 
occasions  the  police  were  kept  waiting  at  the  door,  so 
that  time  was  given  to  do  away  with  all  evidence  of 
disorder  or  impropriety  of  conduct,  if  any  such  existed ; 
that  the  said  prostitutes  entered  the  house  kept  by 
the  appellant  either  singly  or  in  groups  and  in  the 
majority  of  cases  they  came  out  either  in  groups 
of  men  and  prostitutes,  or  a  man  and  a  prostitute,  in 
pairs;  and  that  the  Haymarkety  close  to  which  the 
defendant's  house  is  situated,  is  one  of  the  great  centres 
of  London  prostitutes  between  midnight  and  four  a.  m., 
or  thereabouts :  finally,  that  not  one  of  the  prostitutes 
present  was  apparently  needy  or  in  distress;  that  the 
police  discovered  no  trace  of  indecency,  drunkenness 
or  disorder  in  the  said  house ;  that  it  was  a  bon&  fide 
supper  house ;  that  a  considerable  number  of  suppers 
were  actually  served  on  the  night  in  question ;  that  it 
did  not  appear  that  those  prostitutes  who  were  not  seen 
to  take  refreshment  tarried  in  the  house  for  a  longer 
time  than  would  have  been  needful  to  procure  refresh- 
ment, had  such  been  their  intention ;  and  that  the  said 
house  was  a  fair  sample  of  Haymarhet  supper  houses 
used  by  the  upper  class  of  prostitutes  of  the  district/' 

Upon  these  facts  the  magistrate  found  that  the  pros- 
titutes did  assemble  at  the  house  of  appellant  in  further- 
ance of  prostitution,  and  he  convicted  the  appellant  in  the 
penalty  of  twenty  shillings. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
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upon  finding  these  facts,  the  conviction  was  right  in  point        1862. 
of  law  ? 


Field,  in  support  of  the  conviction. — By  sect.  32  of 
stat  23  &  24  VicL  c.  27.,  for  regulating  the  licensing  of 
refreshment  houses,  "  every  person  licensed  to  keep  a 
refreshment  house  under  this  Act  who  shall  knowingly 
suffer  prostitutes,  thieves,  or  drunken  and  disorderly 
persons  to  assemble  at  or  continue  in  or  upon  his  pre- 
mises,'' shall  be  liable  to  a  penalty  recoverable  before 
justices.  The  conviction  was  warranted  by  the  facts. 
In  Greig,  appt,  Bendeno,  respt.  {a),  which  was  a  case 
upon  an  enactment  in  a  local  police  Act  containing 
almost  the  same  words,  the  magistrate  had  dismissed 
the  summons  because  there  had  been  no  disorderly  con- 
duct ;  and  the  Court  held  that  the  magistrate  was  not 
bound  to  convict ;  but  they  said  that,  if  he  inferred  from 
prostitutes  coming  together  that  they  in  fact  met  for 
purposes  of  prostitution,  or  disorderly  conduct,  he  ought 
to  convict,  whether  there  had  been  disorderly  conduct  or 
not.     [He  also  cited  Parker  v.  Green  (i).] 

Huddkston  {H,  S.  Giffard  with  him),  contra.— The 
facts  found  do  not  constitute  an  offence  under  stat. 
23  &  24  Vict.  c.  27.  s.  32.  It  is  not  found  that  the 
appellant  knowingly  permitted  the  prostitutes  to  remain 
in  or  upon  his  premises.  The  licence  for  keeping  a 
refreshment  house,  the  form  of  which  is  given  by  the 
statute,  Sched.  No.  1«  does  not  mention  prostitutes,  nor 
the  continuing  of  persons  of  that  character  upon  the 
premises.     In  Greig,  appt.,  Bendeno,  respt.  {a),  certain 

(a)  E.JB.4-R  133.  (b)  2B.^a.  299. 
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1862.        facts  were  assumed.     [Crompton  J.     It  is  not  necessary, 
BELA8C0      *^   constitute  an  offence  under  this  statute,   that  the 
persons  assembled,  being  thieves,  should,  at  that  time 
have  in   view   an  act  of  thieving,   or  be  planning  a 
burglary.] 

Field  was  not  called  upon  to  reply. 


Barton,  appellant,  Hannant,  respondent 

/^ASE  stated,  under  stat.  20  &  21  Vict.  c.  43.,  by  the 
same  Metropolitan  Police  Magistrate. 
Upon  the  hearing  of  a  summons  against  the  appel- 
lant for  the  same  offence  as  in  the  preceding  case, 
the  magistrate  found  as  follows :  "  That  the  appellant 
had  for  some  time  kept  his  house  open  under  a  refresh- 
ment licence,  and  that  on  the  morning  of  the  19th 
April  it  was  so  kept  open  between  the  hours  of  12  a.m. 
and  4  p.m. ;  that  the  police  visited  the  house  from  half 
hour  to  half  hour  within  the  limits  of  time  named ;  that 
upon  each  occasion  they  found  numbers  of  known  pros- 
titutes assembled  in  a  public  room  in  the  said  house ; 
that  the  largest  number  on  any  of  the  visits  so  made  by 
the  police  were  ninety-five  women,  nearly  all  of  whom 
were  known  to  be  prostitutes ;  that  no  signs  of  refresh- 
ment, saving  a  few  soda  water  bottles  and  coffee  cups, 
were  forthcoming  on  any  occasion ;  that  the  prostitutes 
were  all  apparently  belonging  to  the  upper  class  of 
prostitutes ;  that  the  especial  attention  of  the  appellant 
was  called  to  the  fact  that  the  women  present  during 
the  visits  of  the  police  were  prostitutes,  and  he  admitted 
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his  knowledge  of  the  &ct ;  that  many  of  the  prostitutes       1862. 
seen  by  the  police  in  the  said  public  room  were  the       bIrtom 
same  who  had  been  seen  on  the  occasion  of  their  former     hamhaht 
visits  during  the  said  morning ;  that  about  equal  numbers 
of  men  and  prostitutes  were  present  in  the  said  house 
during  the  said  morning  j  that  the  police  were  in  many 
instances  kept  waiting  whilst  a  bell  was  rung^  and  that 
an  interval  of  about  two  minutes  elapsed  before  they 
were  admitted  into  the  said  public  room ;  and  that  no 
evidence  was  produced  to  shew  that  any  re£reshment  was 
served  in  a  bon&  fide  way  throughout  the  night ;  that^ 
on  the  other  hand,  there  was  no  evidence  of  drunken- 
ness, indecency  or  impropriety  of  conduct  in  the  persons 
present  at  the  said  house  on  the  said  day/' 

On  this  evidence  the  magistrate  found  that  the  pros- 
titutes assembled,  and  in  some  instances  continued  on  the 
premises  of  the  appellant  in  furtherance  of  prostitution ; 
and  he  convicted  the  appellant  in  the  penalty  of  sixty 
shillings,  it  being  his  second  ofifence. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  finding  these  facts,  the  conviction  was  right  in  point 
of  law. 

Ptgait  Serjt.,  for  the  appellant 

Field  was  not  called  upon  to  support  the  conviction. 

WioHTMAN  J.  The  question  in  both  cases  is,  not  whe- 
ther the  magistrate  was  bound  to  convict  upon  the  evidence 
before  him,  but  whether,  the  magistrate  having  convicted, 
the  evidence  warranted  him  in  convicting.  In  this 
respect  they  differ  from  Oreiff,  appt,  Bendeno,  resp.  (a), 
(a)  £3.  #£7. 133. 

VOL.   II.  C  B.   &  S. 
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where  the  magistrate  had  not  convicted,  and  the  qneg- 
tion  was,  whether  he  was  bound  to  convict  nnder  cir- 
cumstances analogous  to  the  present     The  Court  held 
that  he  was  not ;  but  Lord  Campbell  said,  p.  137,  "  It 
is  not  necessary,  in  order  to  bring  a  case  within  the  Act, 
that  there  should  be  actual  disorderly  conduct;*^  and 
Erie  J.  said,  *^  K  such  women  come  together  for  the  pur- 
pose of  prostitution,  or  if  thieves  come  together  for  their 
unlawful  purpose,  the  magistrate   has  power  to  con- 
vict/' And  Crompton  J.  added,  "  I  quite  agree  that  upon 
the  facts  found  to  be  proved,  the  magistrate  was  not 
bound  to  convict.    He  was  bound  to  see  whether  the 
evidence  satisfied  him  that  the  women  came  together  for 
the  purpose  of  prostitution  or  disorderly  conduct.     It  is 
a  pure  question  of  fact  for  him :  he  was  bound  to  convict 
if  he  thought  they  came  for  that  purpose :  and  to  that 
extent,  perhaps,  I  should  be  disposed  to  qualify  what 
I  understood  my  Lord  to  say.'*     In  that  case  the  Court 
held  that  the  facts  were  consistent  with  the  persons  being 
in  the  house  for  the  purpose  of  refreshment  merely. 
There  is  no  doubt  that  these  unfortimate  women  are  en- 
titled to  obtain  reasonable  refreshment ;  but  the  question 
is,  whether  the  appellant,  under  colour  of  keeping  a  bona 
fide  supper  house,  did  not  convert  it  into  a  house  of  call 
for  prostitutes.    It  would  be  a  great  encouragement  to 
prostitution  to  hold  that  refreshment  houses,  in  which 
were  prostitutes  so  assembled,  are  not  within  stat.  23  &  24 
Vict  c,  27.     The  terms  of  sect.  32  are,  "  knowingly  suflFer 
prostitutes,  thieves,  or  drunken  and  disorderly  persons  to 
assemble  at  or  continue  in  or  upon  Ins  premises.''     The 
magistrate  finds  that  prostitutes  were  in  the  habit  of 
coming  to  the  appellants'  premises  in  great  numbers,  and 
that  they  all  came  there  for  the  purpose  of  prostitution : 
that  is  the  construction  which  I  give  to  the  words  '*  in 
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furtherance  of  prostitution :''  though  it  is  not  a  happy 
expression.  He  drew  the  inference  that  the  appellants 
well  knew  that  that  they  came  there  for  the  purpose  of 
prostitution;  and  that  was  a  question  for  him.  The 
magistrate  finds  a  great  many  facts^  the  whole  of  which 
led  him  to  the  conclusion  that  the  appellants  had  com- 
mitted an  offence  within  the  Act ;  and  I  think  that  there 
were  circumstances  enough  proved  before  him  to  warrant 
him  in  coming  to  that  conclusion  in  both  caseSi 


1862. 


Belabco 

V. 

Haknakt. 
Babtok 

V. 

Hahsaiit. 


Crompton  J.  The  question  is,  whether  there  was,  in 
point  of  law,  evidence  sufficient  to  justify  these  convic- 
tions. The  magistrate  finds  the  facts,  draws  an  inference 
from  them,  and  then,  in  form,  convicts  the  appellants. 
The  statement  of  the  magistrate  consists  of  two  parts, 
first,  the  facts  which  he  found  to  be  proved ;  secondly, 
the  inference  which  he  drew  from  them.  Looking  at  the 
&cts  found,  I  think  there  was  evidence  in  both  cases 
firom  which,  in  point  of  law,  he  was  justified  in  drawing 
the  inference  which  he  did,  that  the  appellants  had  com- 
mitted an  offence  within  stat.  23  &  24  VicL  c.  27. 


Blackburn  J.  I  also  am  of  opinion  that  both  con- 
victions ought  to  be  affirmed.  The  magistrate  has  con- 
victed the  appellants  of  knowingly  suffering  prostituted 
to  assemble  and  continue  in  and  upon  his  premises,  in 
the  words  of  stat.  23  &  24  Vict  c.  27.  s,  32.  I  agree 
that  the  mere  fact  that  the  women  are  prostitutes, 
or  that  the  men  are  thieves,  would  not  bring  a  case 
within  the  statute,  because  a  number  of  prostitutes  or 
thieves  may  assemble,  yet  it  might  not  be  an  assembling 
of  them  as  prostitutes  or  thieves ;  but  as  soon  as  it 
appears  that  they  meet  upon  the  premises  as  such,  to  the 
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1862. 


Bblasoo 

V. 

Hannant. 

Bakton 
Hahhamt. 
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knowledge  of  the  keeper  of  the  house,  it  is  not  necessary 
that  prostitution,  or  burglary,  or  theft,  should  be  actually 
planned  at  the  time.  The  magistrate  has  found,  and  has 
stated  the  evidence  upon  which  he  has  found,  that  the 
women  assembled  on  the  appellants'  premises  in  further- 
ance of  prostitution ;  that  was  more  than  he  need  have 
found.  It  would  have  been  sufficient  if  he  had  found 
that  they  had  assembled  in  the  capacity  of  prostitutes. 
Conviction  affirmed  in  both  cases. 


Saturdajf^ 
July  12th. 


County  rate. 
Borough. 
15  #  16  Vict. 
e.  81.  8, 61. 


The  Mayor  and  Free  Burgesses  of  the  Borough 
of  East  Looe,  appellants,  The  Justices  of  the 
Peace  for  the  County  of  Cornwall,  respon- 
dents. 


The  Mayor  and  Free  Burgesses  of  the  borough  of  East  Looe^  who  were 
a  corporation  by  prescription,  received  a  charter  fix)m  Queen  ESizaheth 
conflnning  their  ancient  rishts  and  privileges,  and  granting  others.  A 
Airther  charter  was  grantea  by  King  James  the  Second,  by  which  certain 
officers  of  the  borough  were  to  be  justices  of  the  peace  in  the  borough, 
and  were  empowered  to  hold  sessions  of  the  peace,  and  to  inquire  of,  hear, 
and  determine  whatsoever  trespasses,  misprisions,  and  other  defects  and 
articles  within  the  borough  committed,  wnich  the  justices  of  the  peace 
in  any  county  might  hear  and  determine  ;  so  that  they  did  not  proceed 
to  the  determination  of  any  treason,  murder,  felony,  or  any  matter 
touching  the  loss  of  life ;  with  a  non-intromittant  clause  to  the  justices 
of  the  county.  Sessions  had  been  regularly  held  by  the  borough  jus- 
tices ;  but  no  persons  had  been  inmcted  or  tried  there,  the  practice 
being  to  send  ^1  offenders  to  the  county  gaol  for  trial  at  the  assizes 
or  sessions  of  the  county;  the  only  business  done  at  the  borough 
sessions  being  presentments  for  nuisances.  The  cost  of  maintaining  the 
persons  so  committed  had  been  sometimes  paid  out  of  the  borough  poor 
rate.  The  county  justices  had  never  exercised  any  jurisdiction  in  the 
borough,  except  in  the  custody  and  trial  of  prisoners  sent  to  them  by 
the  borough  justices;  nor  had  the  inhabitants  of  the  borough  ever  been 
assessed  to  the  county  rate,  nor  had  any  rate  in  the  nature  of  a  county 
rate  been  levied  in  die  borough.  By  stat.  16  &  16  Vict.  c.  81.  s.  61., 
relating  to  the  assessment  of  county  rates,  the  word  "  county"  shall,  in 
the  construction  of  that  Act,  mean  and  include  any  liberty,  franchise, 
or  other  place  in  which  rates  in  the  nature  of  county  rates  may  bo 
levied,  haying  a  separate  commission  of  the  peace,  and  not  subject  to 
the  jurisdiction  of  the  county  at  large  in  which  such  liberty,  &c.,  may 
lie,  nor  contributing  to  the  county  rates  for  such  county :  Held,  that  the 
borough  of  East  Looe  was  within  the  definition  given  in  that  section, 
and  therefore  was  not  liable  to  be  assessed  to  the  rate  for  the  county  at 
large. 
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f\^  appeal  against  the  basis  or  standard  for  a  coanty        1862. 

rate  for  Cornwall,  the  following  special  case  was  uajot  of 

stated  for  the  opinion  of  this  Court,  pursuant  to  stat.  E^^T^Looa 

12  &  13  Vict.  c.  45.  s.  11.  J^tices  of 

CORXWALU 

The  appellants  have  been  an  ancient  corporation  from 
time  immemorial,  and  in  the  year  1588  (29  Eliz.)  re- 
ceived a  charter  from  Queen  Elizabeth,  confirming  their 
ancient  rights  and  privileges,  and  granting  others.  By 
this  charter  they  were,  amongst  other  things,  to  have  a 
common  gaol,  to  appoint  a  mayor,  to  elect  a  recorder, 
and  to  have  and  hold  a  Court  of  record  for  civil  causes. 

A  Airther  charter  was  granted  by  King  James  I., 
in  the  30th  year  of  his  reign,  confirming  and  extend- 
ing the  charter  of  Elizabeth,  and  containing,  amongst 
other  things,  the  following  clauses  :  '^And  further, 
we  will  and  by  these  presents,  for  us,  our  heirs  and  suc- 
cessors, do  grant  to  the  aforesaid  mayor,  and  to  the 
free  burgesses  of  the  borough  aforesaid,  and  to  their 
successors,  that  the  mayor,  recorder  and  last  predecessor 
.  of  every  mayor  of  the  borough  aforesaid  for  the  time 
being  for  ever  shall  be  justices  of  us,  our  heirs  and  suc- 
cessors, for  the  preserving  and  keeping  the  peace  of  us, 
our  heirs  and  successors,  within  the  borough  aforesaid, 
the  liberties  and  precincts  thereof,  for  the  keeping  and 
causing  to  be  kept  all  ordinances  and  statutes  for  the 
good  of  our  peace  and  for  the  preservation  thereof,  and 
for  the  quiet  rule  and  government  of  us,  our  heirs 
and  successors,  mentioned  in  all  their  articles  in  the 
aforesaid  burgess-ship,  the  liberties  and  precincts  thereof, 
according  to  the  virtue,  form  and  effect  of  the  same 
statutes  and  ordinances,  and  to  do  all  other  things 
which  do  belong  to  the  ofiice  of  a  justice  of  our  peace 
in  any  county  within  this  our  kingdom,  and  to  chas- 
tise and  punish  all  that  shall  offend  against  the  form 
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1862.  of  their  ordinances  and  statutes,  or  any  of  them,  in 
l^ayor  of  ^^^  borough  aforesaid,  according  to  the  form  of  ordi- 
East^Loob  nances  and  statutes  that  they  have  or  shall  have ;  and 
JufiticcBof  tjjat  tjjg  gj^jj  mayor,  recorder  and  last  predecessor  of 
every  mayor  of  the  borough  aforesaid  for  the  time  being, 
or  any  two  of  them,  (of  whom  the  mayor  and  recorder 
of  the  borough  aforesaid  for  the  time  being,  we  will  that 
he  be  one),  be  justices  of  us,  our  heirs  and  successors,  to  in- 
quire by  the  oath  of  honest  and  legal  men  of  the  borough 
aforesaid,  by  whom  the  truth  of  the  thing  may  be  better 
known,  of  all  and  all  manner  of  felony  and  other  evil 
acts  and  offences  concerning  which  the  justices  of  our 
peace,  our  heirs  and  successors,  may  lawfully  inquire,  or 
ought  by  any  manner  of  ways  inquire  after  those  things 
that  shall  be  so  committed  within  the  said  borough, 
liberties  and  precincts  thereof;  so  notwithstanding  they 
do  not  proceed  to  the  determining  of  any  treason,  murder 
or  felony,  or  any  other  offence  touching  the  loss  of  life 
or  member  without  the  special  licence  of  us,  our  heirs  and 
successors. 

'^  And  furthermore,  we  will  and  by  these  presents,  for 
us,  our  heirs  and  successors,  do  grant  to  the  aforesaid 
mayor  and  free  burgesses  of  the  borough  aforesaid  and 
their  successors,  that  the  mayor  and  recorder  and  last 
predecessor  of  every  mayor  of  the  borough  aforesaid  for 
the  time  being,  or  any  two  of  them  (of  whom  the  mayor 
and  recorder  of  the  borough  aforesaid  for  the  time  being 
we  will  that  he  be  one),  by  their  warrant  sealed  and  to 
be  sealed  with  their  hands  subscribed,  can  and  may  send 
all  such  persons  who  hereafter  shall  be  taken,  arrested, 
attached  or  found  within  the  borough  aforesaid,  liberties 
and  precincts  of  the  same,  for  treason,  murder,  felony, 
manslaughter  or  robbery  done  or  to  be  done,  or  for  sus- 
picion of  felony,  to  the  common  gaol  of  our  county  of 
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Cornwall  aforesaid^  in  that  place  to  be  stayed  to  be  tried^  1862. 
and  to  answer  for  their  offences  before  the  justices  of  us.  Mayor  of 
our  heirs  and  successors,  in  the  said  county,  or  before  ^\  ' 
the  justices  assigned  or  to  be  assigned  to  hear  and  deter-  cowwiu. 
mine :  willing,  and  by  these  presents  for  us,  our  heirs 
and  successors,  commanding,  as  well  the  sheri£&  of  the 
county  of  Cornwall  aforesaid,  as  the  common  keeper  of 
the  gaol  of  the  same  county  for  the  time  being,  that 
they  and  every  of  them  upon  such  warrant  by  the  afore- 
said justices  of  the  peace  within  the  borough  of  Ecut 
Looe  for  the  time  being,  or  any  two  of  them  (of  whom 
the  mayor  and  recorder  of  the  borough  aforesaid  for  the 
time  being  we  will  that  he  be  one),  to  be  directed  to 
them,  or  any  of  them,  all  such  persons  as  aforesaid,  [who] 
by  the  said  justices  of  the  peace  within  the  said  borough 
hereafter  shall  be  taken,  arrested,  attached  or  found 
within  the  borough  aforesaid,  liberties  and  precincts 
thereof,  for  treason,  murder,  homicide,  robbery  or  any 
other  felonious  act,  or  for  suspicion  of  felony,  to  be  sent 
to  the  said  common  gaol  of  Cornwall  as  is  aforesaid,  that 
they  receive  and  take  into  safe  custody,  and  keep  in  the 
same  place  to  be  tried,  and  to  answer  before  the  justices 
of  us,  our  heirs  and  successors,  to  hear  and  to  determine, 
or  the  justices  assigned  or  to  be  assigned  to  deliver  the 
gaol  of  our  said  county  of  Cornwall;  and  these  letters 
patent,  or  their  enrolment,  shall  be  a  sufficient  warrant 
and  discharge  in  this  behalf  for  the  sheriSs  of  this 
county  aforesaid,  and  keepers  of  the  common  gaol  of 
the  county  of  Cornwall  aforesaid  for  the  time  being/' 

In  1685  a  further  charter  was  granted  by  King 
James  II.,  upon  the  surrender  of  the  previous  charter, 
granting,  amongst  other  things,  a  common  gaol,  and 
power  to  appoint  a  mayor  and  recorder,  and  the  following 
clause  is  contained  in  the  last  mentioned  charter :-— 
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1862.  "And  furthermore,  our  will  and  pleasure  is,  and  for 

Mayor  of"  ^^  ®^  ^®™  ^'^^  successors,  by  these  presents,  we  grant 
East  Look  ^  ^j^g  gj^j^  mayor  and  free  burgesses  and  their  successors 
Justices  of  that  the  mayor  and  recorder  of  the  borough  aforesaid 
for  the  time  being,  and  their  successors  for  ever,  and 
also  every  mayor  of  the  said  borough  during  one  year  after 
he  shall  depart  fix>m  the  office  of  mayor  of  the  borough 
aforesaid  for  ever,  in  future  times  shall  and  may  be  re- 
spectively justices  of  the  peace  of  us,  our  heirs  and  succes- 
sors, in  the  said  borough  of  Ea$t  Looe,  and  the  liberties 
and  precincts  of  the  same,  and  also  to  preserve  and  keep 
and  correct  the  statutes  of  artificers  and  labourers,  of 
weight  and  measure,  within  the  borough  aforesaid,  the 
liberties  and  precincts  of  the  same,  to  be  done,  kept  and 
corrected. 

''And  that  the  said  mayor  and  recorder  for  the  time 
being  and  the  said  mayor  during  one  year  after  he  shall 
depart  from  the  office  of  mayor,  or  any  of  them,  shall 
and  may  have  full  power  and  authority  for  ever  hereafter 
to  hold  the  Sessions  of  the  peace  twice  by  the  year :  to 
wit,  one  time  within  a  month  after  the  feast  of  St. 
Michael  the  Archangel,  and  the  other  time  within  a 
month  after  Easter,  yearly  and  every  year,  to  inquire, 
hear  and  determine  of  whatsoever  trespasses,  misprisons 
and  other  defects  and  articles  whatsoever  within  the 
borough  aforesaid,  the  precincts  and  liberties  of  the 
same,  done,  moved,  or  committed,  which  before  the 
keeper  or  justices  of  our  peace  in  any  county  in  this  our 
<  kingdom  of  England,  by  the  laws  and  statutes  of  the 

same  kingdom,  shall  and  may  be  able  to  inquire,  hear 
and  determine :  so  that  the  said  mayor  and  recorder  and 
justices  of  the  peace  for  the  said  borough  for  the  time 
being,  and  their  successors,  may  not  by  any  manner 
hereafter  proceed  to  the  determination  of  any  treason, 
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murder^  felony^  or  any  matter  touching  the  loss  of  life        1862. 
within  the  borough  aforesaid,  the  circuits  and  precincts      Mayor  of  ~ 
of  the  same,  without  the  special  command  of  us,  our         \ 
heirs  and  successors,  and  notwithstanding  tl^  shall  and    q^^^I;^ 
may  be  able  to  hear,  inquire,  perform  and  determine  all 
and  singular  other  trespasses,  offences,  defects  and  arti- 
cles which  to  the  office  of  justice  of  the  peace  within 
the  borough  aforesaid  belongs  to  be  done,  as  fully  and 
wholly  and  in  such  ample  manner  and  form  as  any  other 
justices  of  the  peace  of  us,  our  heirs  and  successors,  in 
any  county  or  counties  of  our  kingdom  of  England,  shall 
or  may  be  able  to  inquire,  hear  or  determine;  so  that 
the  justices  in  no  manner  hereafter  may  any  way  intrude 
themselves  or  any  one  of  them  may  intrude  himself  to 
anything  belonging  or  appertaining  to  the  office  of 
justice  of  the  peace  within  the  borough  of  East  Looe, 
and  the  boimds  and  precincts  of  the  same,  by  any  cause 
whatsoever  arising  or  happening  there,  without  the  special 
command  of  us,  our  heirs  and  successors,  in  that  behalf 
obtained/^ 

Under  the  provisions  of  the  last  mentioned  charter, 
justices  of  the  peace  have  been  appointed  and  acted  in 
and  for  the  borough  of  East  Looe. 

Sessions  under  such  charter  have  been  regularly  held, 
but  no  prisoners  have  been  indicted  or  tried  for  any 
offences  at  such  Sessions;  the  practice  having  been  to 
send  all  offenders  to  the  county  gaol,  for  trial  at  the 
Assizes  or  Sesnons  of  the  county.  The  only  business 
done  at  the  borough  Sessions  has  been  presentments 
by  the  grand  jury  for  nuisances,  not  followed  by  any 
indictments. 

A  building  called  the  gaol  for  the  borough,  consisting 
of  two  rooms,  has  been  kept  and  maintained  by  and  at 
the  expense  of  the  appellants,  in  which  offenders  have 
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1802.        heen  temporarily  confined  until  they  were  sent  to  the 

"Ma^roT"  ^^  ^^  *^®  county  for  safe  custody  until  their  trial  at 

East  Look     the  Assizes  or  Sessions  for  the  county.     No  other  use 

Justices  of     has  been  made  of  such  building.     The  justices  of  the 
Cornwall. 

peace  m  and  for  the  county  of  Cornwall  have  never,  save 

as  appears  by  this  case,  exercised  any  jurisdiction  in  the 

borough  until  the  borough  was  included  in  the  present 

basis  for  a  county  rate,  the  subject-matter  of  the  present 

appeal. 

The  borough  of  East  Looe,  under  the  before  mentioned 
charters,  returned  two  members  to  the  Commons  House 
of  Parliament  imtil  the  passing  of  the  Reform  Act, 
2  &  3  fT.  4.  c.  45.,  which  Act  included  the  borough  in 
schedule  (A.) 

The  borough  has  never  (until  the  present  cause  of 
appeal  arose)  been  assessed,  rated,  or  in  any  way  contri- 
buted to  the  county  rate,  nor  has  any  rate  in  the  nature 
of  a  borough  or  county  rate  been  assessed  or  made  in 
the  borough. 

Persons  charged  with  felony  and  misdemeanor  com- 
mitted within  the  borough  have  been  committed  by  the 
borough  justices  to  the  county  gaol  for  trial  at  the  county 
Assizes  or  Sessions,  and  the  costs  of  the  maintenance  of 
persons  so  committed  have  on  some,  but  not  on  all 
occasions  been  charged  to  the  borough.  In  general  the 
borough  has  paid  these  charges  out  of  the  borough  poor 
rate  (the  parish  of  St,  Martin,  in  which  the  borough  is 
situate,  having  a  separate  rating),  but  in  one  instance, 
where  an  arrear  had  been  allowed  to  accumulate,  the 
borough  did  not  pay. 

No  separate  Court  of  Quarter  Sessions  of  the  Peace 
has  been  granted  to  the  borough  since  the  passing  of 
The  Municipal  Corporations  Act,  5  &  6  ^.  4.  c.  76. 

A  committee  of  justices  for  Cornwall,  for  the  purpose 
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of  preparing  a  basis  or  standard  for  county  rates^  under 
the  provisions  of  the  15  &  16  FicL  c.  81.,  was  appointed 
in  1858.  The  inhabitants  of  the  borough  of  East  Looe 
attended  a  meeting  of  such  committee,  appointed  for 
the  purpose  of  receiving  objections  to  such  standard  or 
basis,  and  denied  the  liability  of  the  inhabitants  of  the 
borough  to  be  assessed  to  county  rates,  and  protested 
against  the  jurisdiction  of  the  county  justices.  The 
county  justices,  however,  included  the  borough  of  JEasi 
Looe  in  the  basis  or  standard  for  county  rates. 

The  following  is  an  extract  from  such  basis  for  the 
county  rates : 

''County  of  Cornwall. 
"  Basis  or  Standard  for  the  County  Rate 
"Prepared  by  the  county  rate  committee  appointed 
under  the  statute  15  &  16  Vict.  c.  81.,  intituled  'An 
Act  to  consolidate  and  amend  the  statutes  relating  to 
the  assessment  and  collection  of  county  rates  in  £71^- 
land  and  H^ales/  and  allowed  and  confirmed  by  the 
justices  assembled  at  the  General  Quarter  Sessions  of 
the  Peace,  held  at  Bodmin,  in  and  for  the  said  county, 
on  the  19th  day  of  October,  1858. 


1862. 

Mayor  of 
Eaat  Look 

▼. 
Justices  of 


Borough  or 
Pariahea. 

Valae  for  General 
Bate. 

Bate  at  l-Sth  of 
afarthixig. 

Value  of  portion 
of  ParlBh  liable 
to  Police  Bate. 

Bate  at  l-8th  of 
afiurthing. 

BoMt  Looe. 

1406    0    0 

£   M.    d. 
0    3    9i 

145«    0    0 

£  s.   d. 
0    8    9i 

"  Coode,  Clerk  of  the  Peace.'' 

It  was  agreed  that,  if  the  Court  should  be  of  opinion 
that  the  inhabitants  of  the  borough  of  East  Looe  were 
not  liable  to  be  assessed  to  the  county  rates  for  Cornwall, 
then  the  basis  or  standard  was  to  be  amended  by  striking 
out  from  it  the  borough  of  Eiut  Looe  as  set  out  in  the 
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1862.        above  extract ;  otherwise  the  standard  or  basis  to  stand 

M^^oroT^   confirmed,  save  that  as  to  the  amount  mentioned  as  to 

Ea8t^Loo«     u  y^^g  f^j.  general  rate/'  the  inhabitants  should  not 

Justices  of     hereafter  be  precladed  from  appeals  for  the  purpose  of 

shewing  that  such  value  is  or  may  be  excessive. 

The  case  was  argued^  June  28th :  before  Wiohtman 
and  Mellor  JJ.^  Blackburn  J.  being  present  during  a 
part  of  the  argument. 

Kinglake  Serjt.  (H.  Bullar  with  him)^  for  the  appel- 
lants.— The  justices  of  the  county  have  no  power  to  assess 
the  inhabitants  of  the  borough  of  East  Laoe  to  the  county 
rate  under  stat  15  &  16  Victc,  81.  Sect.  21  empowers 
them  ^^to  assess  and  tax  every  parish^  township  and 
other  place,  whether  parochial  or  extra-parochial,  within 
the  respective  limits  of  their  commissions/'  which  is 
the  same  langui^e  as  occurs  in  stats.  12  G.  2.  c.  29. 
s.  1.,  13  G.  2.  c.  18.  s.  7.,  55  G.  3.  c.  51.  s.  1.  [He 
also  referred  to  stats.  12  G.  2.  c.  29.  s.  5.  and  55  G.  3. 
c.  51.  8.  24]  But  the  borough  of  Ea4it  Looe  is  not 
within  the  limits  of  the  commissions  of  the  county 
justices,  being  taken  out  of  their  jurisdiction  by  the  non- 
intromittant  clause  in  the  charter ;  and  it  is  a  place  in 
which  a  rate  in  the  nature  of  a  county  rate  may  be 
levied,  being  itself  a  ^'county''  within  the  definition 
given  in  stat.  15  &  16  VicL  c,  81.  s.  51.  which  enacts 
that  "  the  word  ^  county^  shall  mean  and  include  any 
liberty,  franchise,  or  other  place  in  which  rates  in  the 
nature  of  county  rates  may  be  levied,  having  a  separate 
commission  of  the  peace,  and  not  subject  to  the  jurisdic- 
tion of  the  county  or  counties  at  large  in  which  such 
liberty,  franchise,  or  place  may  lie,  nor  contributing  or 
paying  to  the  county  rates  made  for  such  county  or 
counties  at  large.'' 
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In  Weatherhead  v.  Drewry  (a)  it  was  held  that^  by  1862. 
virtue  of  stat  13  G.  2.  c.  18.  s.  7.,  a  liigh  constable  Mayor  of 
might  be  appointed^  and  a  rate  in  the  nature  of  a  county  ^"^^Loob 
rate  levied,  for  a  town  corporate  having  an  exclusive  J^ce»of 
commission  of  the  peace,  though  not  a  county  of 
itself.  [He  also  cited  Rex  v.  The  Justices  of  Berwick 
upon  Tweed  (ft).]  In  Rex  v.  Clarke  [c\  which  will 
be  reHed  on  by  the  other  side^  it  was  held  that  the 
city  of  Bath  was  liable  to  the  county  rate  because 
the  city  justices  had  not  jurisdiction  co«extensive  with 
that  possessed  by  the  county  justices,  and  therefore  the 
jurisdiction  of  the  county  justices  was  not  taken  away 
by  the  proviso  in  stat.  55  6?.  3.  c.  51.  «.  1.  But  in 
Mercer  v.  Dams  {d)  it  was  held  that  a  rate  in  the  nature 
of  a  county  rate  might  be  imposed  by  the  justices  of  the 
borough  of  Maidstone,  in  which,  as  in  East  Looe,  the 
county  justices  have  no  jurisdiction.  And  Bayley  J.,  p.  624, 
pointed  out  that  the  case  of  Rex  v.  Clarke  was  very 
different ;  ''  for  there  the  city  justices  had  jurisdiction  as 
to  some  matters  only,  and  the  county  justices  retained 
their  power  and  jurisdiction  as  to  others.''  The  de- 
cision in  that  case  was  adopted  in  Rex  v.  Shepherd  {e). 
In  Rex  V.  Hayward  (/)  the  charters  of  the  borough 
did  not  contain  a  non-intromittant  clause.  In  Reg.  v. 
The  Justices  of  Wilts  (g)  it  was  held  that  the  borough  of 
Marlborough^  which,  before  The  Municipal  Corporations 
Act,  5  &  6  fT.  4.  c.  76.,  was  exempt  firom  county  rates 
under  stat.  55  G.  3.  e.  51.,  according  to  the  doctrine 
laid  down  in  Rex  v.  Shepherd  (e),  became  subject  to 
them  by  virtue  of  sects.  1  and  111,  of  stat.  5  &  6  17^  4. 

(a)  11  East,  ICa  (h)  BB.^C,  327.  334. 

(c)  5B.fA.  666.  (rf)  10  B,  #  C,  617. 

(e)  2A,fE.  298.  (/)  6  A,  ^E,  590. 

(g)  11  ^.J?.75a 


80  TRINITY  VACATION. 

1862.       c.  76.,  that  being  one  of  the  boroughs  in  Schedule  (B.). 
Mayor  of      ^ut  East  Loo€  is  not  one  of  those  boroughs,  and  is  not 
affected  by  the  provisions  of  that  statute. 


Eabt  Loob 
▼. 

JuBtices  of 

COBSWALIb 


Montague  Smith  {Kingdon  with  him),  for  the  respon- 
dents. —The  borough  of  East  Looe  is  within  the  limits 
of  the  commissions  of  the  county  justices ;  and  there- 
fore, by  Stat.  15  &  16  Vict  c.  81.  ss.  2.  &  21.,  the  county 
justices  have  power  to  levy  a  county  rate  within  it, 
unless  it  is  taken  out  of  their  jurisdiction  by  the  defini- 
tion of  the  word  ^'  count/'  in  the  interpretation  clause, 
sect.  51.  [He  referred  to  the  form  of  the  commission 
set  out  in  8  Bum's  Justice,  by  Bere  and  Chitty,  p.  988.] 
The  non-intromittant  clause  does  not  take  the  borough 
out  of  the  limits  of  the  commissions  of  the  county  jus- 
tices, otherwise  they  could  not  try  felons.  [Wightman  J. 
The  borough  is  within  the  limits  of  their  commissions, 
but  they  must  not  go  into  it  for  certain  purposes.]  The 
words  *' within  the  respective  limits  of  their  commis- 
sions'' refer  to  divisions  of  counties,  such  as  the  Isle  of 
Ely,  and  exclusive  jurisdictions,  such  as  Romney  Marsh, 
and  cities  which  are  counties  of  themselves.  [Wight- 
man  J.  Why  should  not  the  Legislature  have  said 
*'  within  counties  or  divisions  of  counties"  ?] 

All  former  statutes  relating  to  the  assessing  and  col- 
lecting of  county  rates  were  repealed  by  stat.  15  &  16 
Vict  c.  81.  s.  1,;  and  most  of  the  previous  decisions, 
which  are  not  consistent  with  each  other,  were  on  par- 
ticular words  in  the  proviso  in  sect.  1,  and  on  sect.  24 
of  the  repealed  statute,  55  G.  3.  c.  57.  Rex  v.  Clarke  (a) 
is  an  authority  for  the  respondents.  [Crompton  J.  In 
that  case  the  county  justices  had  sessional  power  within 
the  city  of  Bath.]  In  Rex  v.  Shepherd  (J),  which  was 
(a)  bB,^A,  665.  {h)  2  A,  ^  E.  298. 
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decided  on  the  words  in  the  proviso  to  sect  1  of  stat.  55        1862. 
G.  3.  c.  51.,  Lord  Denman,  delivering  the  judgment  of  ~Mayor  of  ^ 
the  Court,  p.  311,  said  that  the  construction  adopted  in     ^^^^^^^ 
that  case  was  not  consistent  with  the  expressions  used  by     q^^^l 
Lord  Tenterden  and  Bayley  J.  in  Rex  v.  Clarke  (a) ;  but 
he  added,  ^'  this  case  does  not  admit  of  a  decision,  owing 
to  the  mixed  and  incongruous  circumstances  whereof  it 
is  composed,   without  conflicting  with   some   previous 
opinion.'^     In  Mercer  v.  Davis  (Jb)  the  charter  of  the 
borough  of  Maidstone  gave  the  borough  justices  no  power 
to  commit  prisoners  to  the  county  gaoL     Bayley  J., 
p.  623,  puts  his  decision  on  the  fact  that  the  borough 
had  an  exclusive  jurisdiction  of  the  peace,  and  Parke  J., 
p.  626,  observes,  that  "in  Bath,  the  county  justices  had, 

as  to  some  matters,  concurrent  jurisdiction  with  the  city 
justices,  and  in  others  they  might  act  on  default  of  the 

city  justices.'' 

According  to  the  balance  of  the  cases  a  rate  in  the  nature 

of  a  county  rate  could  not  be  levied  in  the  borough  of 

East  Looe  under  the  repealed  statute,  55  Cr.  3.  c.  51. ; 

and  therefore  it  is  not  within  the  description  of  a  "  county'' 

in  sect.  51  of  stat.  15  &  16  Vict.  c.  81. 

Kinglake  Serjt.  replied. 

Cur.  adv.  vult. 

Crompton  J.  read  the  following  judgment 
The  question  in  this  case  is  whether  the  inhabitants 
of  the  borough  of  JEast  Looe  are  liable  to  be  assessed  to 
the  county  rate. 

The  mayor  and  free  burgesses  of  the  borough  of  East 

Looe  are  a  corporation  by  prescription,  but  appear  to 

have  been  regulated  by  two  charters,  which  are  referred 

to  in  the  case,  one  in  the  reign  of  Queen  Elizabeth,  and 

(a)  6B,^A.  666.  (b)  10  B.  #  C  617. 
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1862.        t^c  other^  which  is  the  goveming  charier^  in  the  reign  of 

Mayor  of      ^^S  J^^^^  !!•>  the  latter  of  which  charters  contains  a 

Eabt^Loob     non-intromittant  clause  as  regards  the  justices  of  the 

J^^^  o'     peace  of  the  county;  certain  officers  of  the  borough  are 

by  the  charter  to  be  justices  of  the  peace  in  the  borough 

and  may  hold  Sessions  of  the  peace^  and  may  inquire  of, 

hear  and  determine  whatsoever  trespasses,  misprisions 

and   other   defects   and   articles  within   the   borough 

committed  which    the   justices  of  the  peace  in  any 

county  might  hear  and  determine,  so  that  they  did  not 

proceed  to  the  determination  of  any  treason,  murder, 

felony,  or  any  matter  touching  the  loss  of  life  within  the 

borough. 

Sessions  have  been  regularly  held  by  the  borough 
justices,  but  no  persons  have  been  indicted  or  tried 
there,  it  having  been  the  practice  to  send  all  offenders 
to  the  county  gaol  for  trial  at  the  Assizes  or  Sessions 
of  the  county,  the  only  business  done  at  the  borough 
Sessions  being  presentments  for  nuisances.  The  cost  of 
maintaining  the  persons  so  committed  has  been  some- 
times paid  by  the  corporation  out  of  the  borough  poor 
rate,  but  they  have  not  always  paid  such  expense.  The 
county  magistrates  have  never  interfered  or  exercised 
any  jurisdiction  in  the  borough,  except  in  the  custody 
and  trial  of  the  prisoners  sent  to  them  by  the  borough 
justices,  nor  have  the  inhabitants  of  the  borough  ever 
been  assessed  to  the  county  rate,  nor  has  any  rate  in  the 
nature  of  a  county  rate  been  levied  in  the  borough* 

The  county  justices  however  now,  for  the  first  time, 
included  the  borough  of  £ast  Looe  in  the  basis  for  a 
county  rate  under  the  provisions  of  the  15  &  16  Fict 
c.  81. 

By  the  21st  section  of  the  Act  the  county  justices 
may  assess  and  tax  every  parish,  township,  and  other 
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place  within  the  respective  limits  of  their  commissions;        1862. 

and  by  sect.  2  they  may  appoint  a  committee  to  prepare      Major  of  ~ 

a  basis  or  standard  for  a  county  rate  according  to  the         \     * 

annual  value  of  the  property  rateable  to  the  relief  of  the     ^objoS^ 

poor  in  every  parish^  township,  borough^  or  place  within 

the  limits  of  the  justices'  commissions.    By  the  61st 

section  it  is  enacted  that  '^  the  word   'count/  shall 

mean  and  include  any  liberty,  franchise,  or  other  place 

in  which  rates  in  the  nature  of  county  rates  may  be 

levied,  having  a  separate  commission  of  the  peace,  and 

not  subject  to  the  jurisdiction  of  the  county  or  counties 

at  large  in  which  such  liberty,  franchise,  or  place  may 

lie,  nor  contributing  or  paying  to  the  county  rates  made 

for  such  county  or  counties  at  large/' 

The  borough  of  East  Looe  seems  to  fall  within  the 
description  of  a  liberty,  franchise,  or  place  that  would 
itself  be  meant  by  and  included  in  the  word  "  county'* 
as  defined  by  that  section*  It  is  a  place  in  which,  although 
no  rates  in  the  nature  of  county  rates  have  been  levied 
hitherto,  there  appears  no  reason,  and  none  has  been 
suggested,  why  they  should  not  be  levied ;  it  has  a  sepa- 
rate commission  of  the  peace ;  it  is  not  subject  to  the 
jurisdiction  of  the  county  at  large,  by  reason  of  the  non- 
intromittant  clause  in  the  charter;  and  it  has  never 
contributed  or  paid  to  the  county  rates  made  for  the 
county  at  large. 

If  we  are  right  in  this,  East  Looe  is  a  place  not  liable 
to  be  assessed  to  the  county  rate  for  the  county  at  large, 
being  a  place  in  which  a  rate  in  the  nature  of  a  county 
rate  may  be  levied,  and  being  itself  a  county  within  the 
definition  given  in  the  51st  section  of  the  Act. 

Several  oases  were  cited  upon  the  argument,  which  it 
is  not  very  easy  to  reconcile ;  but  we  think  that  the  cases 

VOL.  HI.  D  B.  &  8. 
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1862. 


Mayor  of 
East  Looe 

Justices  of 
Cornwall. 


of  Weatherhead  v.  Drewry  (a),  Mercer  v.  Davis  (b)  and 
Rex  V.  Shepherd  (c),  as  far  as  they  are  applicable  to  cases 
arising  under  the  recent  statute  15  &  16  Vict  c.  81., 
tend  to  support  the  view  of  the  subject  that  we  are 
disposed  to  take.  And  we  think  that,  upon  consideration 
of  the  provisions  of  that  statute,  referred  to  upon  the 
argument,  no  sufficient  ground  has  been  shewn  for 
altering  the  state  of  things  that  has  hitherto  existed 
with  respect  to  the  borough  of  East  Looe,  or  for  inclu- 
ding it  within  the  general  county  rate  to  which  it  has 
never  hitherto  been  assessed ;  and  our  judgment  there- 
fore is  that  East  Looe  is  not  liable  to  be  assessed  to  the 
rate  for  the  county  at  large.     . 

Judgment  for  the  appellants. 

(a)  11  East,  168.  (b)  10  B.  #  C.  G17. 

{c)  2A.^E.  298. 


Saturday^ 
July  12th. 


Money  had 
and  received. 
Privity  of 
contract. 
Failure  of 
consideration. 
Cheque, 


Watson  against  Russell. 

1.  Where  a  party,  by  means  of  a  false  pretence  or  a  promise  or  con- 
dition which  he  does  not  fulfil,  procures  another  party  to  give  him 
a  note  or  che<jue  or  acceptance  in  favour  of  a  third,  to  whom  he  pays  it, 
and  who  receives  it  bona  fide  for  value,  the  giver  remains  liable  on  the 
note,  &c. ;  because  his  acceptance  imports  value  and  liability  prim4 
facie,  and  he  can  only  relieve  himself  firom  his  promise  to  pay  the  holder 
by  shewing  that  he  is  not  holder  for  value,  or  that  he  received  the 
instrument  with  notice  or  not  bond,  fide. 

2.  The  defendant  chartered  a  ship  to  K.  at  a  certain  rate  per  week, 
to  be  paid  ever^  four  weeks  in  advance.  On  the  second  payment 
becoming  due,  K.  received  from  the  plaintiff,  through  whom  he  had  sub- 
charterea  the  ship  to  B.,  a  cheque  for  half  the  amount  due,  payable  to 
the  order  of  the  defendant,  upon  the  terms  that  K.  should  inform  the 
defendant  that  the  advance  was  made  in  consideration  that  the  ship 
■hoiild  be  allowed  to  perform  the  charter.  K.  paid  the  cheque  to  the 
defendant ;  but  omittea  to  inform  him  of  the  terms  on  which  it  had  been 
ffiven,  and  he  had  no  notice  of  them ;  and,  the  remainder  of  the  money 
Deing  unpaid,  the  defendant,  who  had  obtained  cash  for  the  cheque, 
stopped  tue  ihip :  Held, 

Per  Oronmton,  Blackburn  and  Mellor  JJ.,  that  an  action  for  money  had 
aad  received  to  recover  the  amount  of  the  cheque  was  not  maintainable 
by  the  plaintiff  against  the  defendant,  as  there  was  no  privity  between 
them,  and  that  the  action,  if  any,  ought  to  have  been  brought  by  K. 

Per  Cookbum  C.  J.,  that  the  plaintiff  was  entitled  to  recover  back  so 
much  of  the  amount  of  the  cheque  as  no  consideration  had  been  given 
for,  In  oonfequence  of  the  defendant  having  stopped  the  ship. 
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1862. 
T^HIS  was  an  action  for  money  had  and  received,      wItson 

interest,  and  on  accounts  stated.  Rubsell. 

Plea.  Never  indebted. 

Issue. 

The  cause  was  tried  before  Hill  J.,  at  the  Liverpool 
Spring  Assizes,  1861,  when  the  plaintiff  was  nonsuited, 
with  leave  reserved  to  move  to  enter  a  verdict  for  him. 

In  JEaster  Term,  1861, 

Brett  obtained  a  rule  nisi  accordingly. 

In  Easter  Term,  1862,  May  8, 

Miltoard  shewed  cause. 

Brett  and  Burme  were  heard  in  support  of  the  rule. 

The  case  fully  appears  in  the  judgment  of  the  Courts 

No  authorities  were  dted. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered  by 
C&OMPTON  J.,  sitting  alone. 

Cbompton  J.  The  Court  is  divided  in  opinion  on 
this  case. 

I  shall  first  read  my  own  judgment,  in  which  my 
brothers  Blackburn  and  Mellor  concur. 

In  this  case  the  plaintiff,  who  was  a  shipbroker  at 
Liverpool,  sued  the  defendant,  also  a  shipbroker  there, 
to  recover  the  amount  of  a  cheque  for  60/.,  drawn  by 
the  plaintiff,  payable  to  the  order  of  the  defendant, 
and  remitted  to  him  by  a  person  of  the  name  of  Keys, 
under  the  following  circumstances. 

The  defendant,  by  authority  of  the  owner,  had,  on  the 
n2 
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1862.  16th  November,  1860,  by  a  charter-party  of  that  date, 
WatsoiT^  ^®*  ^^^  chartered  to  Keys  a  ship  called  The  Martje 
^  \  ^  Flors,  which  ship  Keys  hired  for  a  period  of  six  calen- 
dar months  from  the  day  the  ship  should  be  placed 
at  his  disposal  Keys  agreed  to  take  the  ship^  with 
her  captain,  &c,  and  to  retain  the  same  as  long  as 
the  charter  party  should  continue  in  force,  and  to  pay 
"  as  hire  for  the  said  ship  at  and  after  the  rate  of  30/. 
sterling,  perweek,  to  be  paid  every  four  weeks  in  advance, 
the  first  payment  of  120/.  to  be  made  on  the  vessel  being 
placed  at  charterer's  disposal.*'  The  vessel  to  be  re- 
delivered in  London  at  the  expiration  of  the  charter  party- 
The  charter-party  also  contained  a  clause  enabling  the 
defendant  in  case  of  default  to  withdraw  the  ship  from 
the  employment  of  Keys.  The  first  sum  of  120/.  was 
paid  on  the  19th  November;  and  the  second  payment  of 
120/.,  for  the  four  weeks  ensuing,  became  due  on  the  17th 
December  following.  The  money  was  not  paid  on  that 
day,  and  in  consequence  the  defendant,  on  the  following 
day,  the  18th,  sent  a  telegram  to  plaintiflF  as  follows : 
"  I  consider  you  have  vitiated  the  contract  by  not  paying 
the  money  in  advance  as  per  charter-party,  I  have  no 
objection,  however,  to  receive  it,  if  remitted  by  to-night's 
post;"  to  which  Keys  replied  "I  will  remit  charter 
money  on  Friday ^  On  the  19th  defendant  wrote  to 
KeySy  protesting  against  the  delay,  concluding  thus, 
"  Unless  the  money  be  remitted  forthwith,  I  shall  con- 
sider it  expedient,  in  the  interest  of  my  principals,  to  stop 
the  ship."  Keys  had,  through  the  plaintifi*,  efiiBcted  a  sub- 
charter  of  the  ship  to  Messrs,  Barnes  ;  and,  not  being 
able  to  remit  the  money  due  to  the  defendant,  he  applied 
to  the  plaintiff  for  some  assistance,  who  then  gave  him  the 
cheque  in  question,  dated  22nd  December,  1860,  drawn 
on  Messrs.  •/.  Barnes  %  Co,  for  60/.  payable  to  the  order 
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of  the  defeixdanty  but  on  the  terms  that  he  was  to  inform        1862. 
the  defendant^  by  the  letter  enclosing  the  cheque,  that    "watsoh" 
it  was  given  ''in  consideration  that  '  The  Marije Flort^      Bcssell. 
should  perform  the  charter  and  go  to  Gibraltar  and  back/' 

The  cheque  was  forwarded  to  the  defendant  by  Keys 
in  the  following  letter  of  22d  December,  I860:— "I 
unexpectedly  returned  this  evening  too  late  for  bank 
hours;  consequently  could  not  send  you  a  draft.  En- 
closed you  have  a  cheque  for  60/.,  which  will  pay  the 
charter  up  to  Monday  next :  the  end  of  next  week  T 
will  send  you  60/.  more.'* 

This  letter  and  cheque  were  not  received  until  the 
24th  December^  and  on  that  day  the  defendant  tele- 
graphed to  Keys,  "  As  you  have  only  remitted  a  portion 
of  money  due,  I  have  telegraphed  to  Chester  to  stop 
'  The  Martje  Flors^  holding  you  liable  for  consequence^  :*' 
and  by  post  of  the  same  day  sent  to  Keys  a  letter  reci- 
ting the  above  telegram,  and  containing  the  following : — 
'^  I  have  shewn  you  more  leniency  in  the  matter  than 
you  have  a  right  to  expect  Now  of  course  you  will  take 
your  choice  either  to  make  regular  remittances  accord- 
ing to  charter  party  or  have  the  vessel  stopped,  for  I  am 
determined  to  protect  the  interest  of  my  friends.^'  On  the 
day  of  the  date  of  that  letter,  and  in  reply  to  the  telegram 
which  preceded  it,  Keys  telegraphed  to  the  defendant, ''  If 
you  stop  '  The  Martje  Fhr^  I  will  hold  you  liable  for 
consequences/'  &c. ;  to  which  the  defendant  replied  as 
follows :  '^  Since  writing  my  first  of  this  day's  date,  I  ' 
have  received  your  telegram.  In  all  cases,  however,  I 
shall  not  allow  the  vessel  to  move  until  the  charter  money 
is  paid.    It  is  your  fault,  not  mine,  that  she  has  stopped."  ' 

Between  the  date  of  the'charter  and  the  22d  December, 
Keys  had  employed  the  ship  in  carrying  cargoes  between 
different  places,  but  she  never  went  to  Liverpool  after  the 
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1862.       22d  December,  although^  at  the  time  the  cheque  was  given 
^^^Qjj      by  the  plaintiff  to  Keys,  she  was  hourly  expected  to  arrive 
there. 

At  the  trial,  Mr.  James  objected  that  the  action  was 
not  maintainable,  there  being  no  privity  between  the 
plaintiff  and  the  defendant,  the  advance  having  been 
made  by  the  plaintiff  to  Keys  ;  to  which  it  was  answered, 
by  Mr.  Brett,  that  the  cheque  was  advanced  on  a  special 
condition,  which  Keys  had  violated,  and  that  no  property 
in  the  cheque  passed  to  the  defendant. 

The  learned  Judge  nonsuited  the  plaintiff,  giving  Mr. 
Brett  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  the  amount  of  the  cheque. 

Upon  this  state  of  facts  I  think  that  the  nonsuit  was 
right. 

Assuming  that  Keys,  as  between  himself  and  the 
plaintiff,  acted  improperly  and  without  authority  in  pay- 
ing the  cheque  to  the  defendant,  still  if  the  defendant 
was  the  holder  of  it  for  value  and  >vithout  notice,  that 
is,  if  he  received  it  bon&  fide  for  a  valuable  consideration, 
he  would  have  had  a  right  to  sue  the  now  plaintiff  upon 
it 

If  A.,  by  means  of  a  false  pretence  or  a  promise  or 
condition  which  he  does  not  fulfil,  procures  B.  to  give 
him  a  note  or  cheque  or  acceptance  in  favour  of  C,  to 
whom  he  pays  it,  and  who  receives  it  bona  fide  for 
value,  B.  remains  liable  on  liis  acceptance.  His  accept- 
ance imports  value  and  liability  primft  facie,  and  he 
can  only  relieve  himself  from  his  promise  to  pay  C. 
by  shewing  that  C  is  not  holder  for  value,  or  that  he 
received  the  instrument  with  notice  or  not  bonS  fide. 
The  instrument  is  one  which  C  has  a  right  to  take, 
relying  on  the  acceptance  or  making  of  the  party,  and 
it  is  no  answer  to  say  that  there  is  no  consideration  as 
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between  him  and  the  acceptor  or  maker^  if  the  holder        1862. 
took  it  bona  fide  for  value.  Watson 

But  it  was  said  that  in  the  present  case  the  considera-      Russell. 
tion  failed  either  in  whole  or  in  part. 

It  appears^  however^  that  the  defendant  had  a  right  to 
receive  120/.  from  Keys^  and  had  been  pressing  him  for  it 

This  sum  had  been  due  some  time  before  the  receipt 
of  the  cheque.  It  was,  indeed,  for  a  forehand  payment  for 
the  hire  of  the  ship,  which,  by  the  contract,  was  to  be  in 
the  possession  of  KeySy  as  appears  from  the  engagement 
of  Keys  to  redeliver  it  Some  part  of  the  time  for  which 
the  forehand  hire  was  to  be  paid  had  expired,  and  it 
seems  from  the  correspondence  that  the  defendant  did 
not,  as  was  suggested,  put  an  end  to  the  contract  of 
demise  before  or  at  the  time  of  receiving  the  cheque.  I 
cannot  draw  any  such  inference  of  fact  as  would  enable 
me  to  say  that  the  rule  to  enter  a  verdict  should  be 
made  absolute  on  this  ground.  On  the  contrary,  it 
appears  from  the  letters  and  telegrams  of  the  24th  De- 
cember that,  when  the  defendant  received  the  cheque, 
neither  he  nor  Key^  contemplated  an  entire  rescission  of 
the  contract  or  demise.  It  seems  from  the  defendant's 
letters  that  he  intended  to  let  the  ship  go  if  the  whole 
of  the  forehand  hire  were  paid,  and  that  he  was  detain- 
ing her  till  Keys  should  perform  his  contract  by  paying 
the  remainder  of  the  charter  money  due. 

When  the  defendant  received  the  cheque,  and  when 
he  cashed  it,  he  was  a  holder  for  value,  and  had  clearly 
a  right  to  the  cheque  and  the  cash.  He  took  the  note, 
as  the  jury  found,  without  notice,  and  he  took  it  for  a 
good  consideration  in  part  payment  of  the  120/.  then 
actually  due  on  the  contract.  He  says,  and  perhaps 
was  entitled  to  say,  "  I  will  not  let  the  vessel  go  till  you 
pay  me  the  rest  of  what  is  due ;"  but,  even  if  he  subse- 
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1862.  quently  broke  his  contract  with  Keys,  or  wrongfully 
wItooh  ^^^^  ^h©  possession  of  the  vessel  from  Keys,  the  remedy 
RU88BLL.      would  be  by  an  action  by  Keys,  and  not  by  the  present 

plaintiff,  who  was  properly  nonsuited ;  and  this  rule  must 

therefore  be  discharged. 

I  will  now  read  the  judgment  of  my  Lord  Chief 
Justice. 

CocKBURN  C.  J.  I  concur  in  thinking  that  the  plain- 
tiff is  not  entitled  to  recover  back  the  amount  of  his 
cheque  on  the  ground  of  its  having  been  transferred  to 
the  defendant  by  the  party  to  whom  it  was  given  in 
disregard  of  the  terms  on  which  alone  the  latter  was 
justified  in  using  it 

I  consider  the  law  to  be  now  quite  settled  that  if  a 
person  puts  his  name  to  a  paper,  which  either  is,  or  by 
being  filled  up  or  indorsed  may  be  converted  into,  a 
negotiable  security,  and  allows  such  paper  to  get  into 
the  hands  of  another  person,  who  transfers  the  same  to 
a  holder,  for  consideration  and  without  notice,  such 
party  is  liable  to  such  bon&  fide  holder,  however 
fraudulent,  or  even  felonious,  as  against  him,  the  transfer 
of  the  security  may  have  been. 

And  in  this  respect  there  can  be  no  difference  between 
a  bill  of  exchange  and  a  cheque,  which,  substantially,  is 
the  same  thing  as  a  bill  of  exchange,  although,  by  the 
custom  of  bankers,  the  preliminary  of  acceptance  is 
dispensed  with. 

It  follows,  from  the  rule  of  law  to  which  I  have 
referred,  that  a  party  thus  rendered  liable  by  the 
wrongftd  transfer  of  a  regotiable  security  to  which  he 
has  put  his  name,  cannot,  after  the  amount  has  been 
paid,  recover  it  back  in  an  action  for  money  had  and 
received.    To  allow  such  an  action  to  succeed  would 
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obviously  be  to  defeat  and  abrogate  the  rule  in  question,        1352. 
which  is  now  too  firmly  settled  to  be  questioned.  "watson 

Nevertheless,  I  am  of  opinion  that  to  the  extent  of      „  ^* 
30/.  the  plaintiff  is  entitled  to  our  judgment. 

While  agreeing  in  the  rule  of  law  as  I  have  above 
stated  it,  I  take  it,  on  the  other  hand,  to  be  equally  clear 
that  the  holder  of  a  negotiable  security  thus  wrongfully 
transferred  can  only  recover  on  proof  of  having  given 
consideration  for  it;  and  that  whatever,  in  an  acticm 
between  the  immediate  transferor  of  the  security  and 
the  holder,  would  be  available  as  a  defence,  is  equally 
available  to  the  original  party,  if  sued  on  the  security. 
Thus,  if  the  intermediate  party,  instead  of  absolutely 
parting  with  the  note,  had  deposited  it  with  the  holder 
as  security  for  half  its  amount,  or,  having  parted  with  it 
on  condition  of  receiving  a  given  sum  for  it,  had  received 
only  half  the  amount  agreed  upon ;  as,  in  an  action  against 
him  to  recover  the  full  amount,  it  would  have  been  open 
to  him  to  resist  pro  tanto  the  demand;  so,  if  an  action 
were  brought  against  the  original  party,  the  same  facts 
would  be,  in  like  manner,  pro  tanto,  a  defence  to  him. 

It  appears  to  me  to  follow  that  if  a  cheque  is  wrong- 
fully transferred  and  cashed,  without  consideration  having 
been  given  for  it  to  the  full#amount,  the  maker  of  the 
cheque,  not  having  been  liable  to  the  full  amount,  will 
be  entitled  to  recover  back  the  excess  in  an  action  for 
money  had  and  received  to  his  use. 

Applying  this  doctrine  to  the  present  case,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  our  judgment  for 
30i,  on  the  ground  that  the  defendant  had  only  given 
consideration  to  that  extent  for  the  cheque.  By  the 
terms  of  the  contract,  the  sum  of  SOL  a  week  was  to  be 
paid  for  the  hire  of  the  ship,  each  four  weeks'  hire  to  be 
paid  in  advance  on  the  first  of  the  month.    Now,  it 
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1SG2.  appears  that,  a  new  month  having  been  entered  upon, 
Watscn  ^^^  charterer,  instead  of  paying  the  four  weeks'  hire  in 
advance,  waited  till  the  end  of  the  first  week,  and,  being 
then  pressed  for  immediate  payment  by  the  defendant, 
instead  of  paying  the  120/.,  sent  to  him  the  plaintiff's 
cheque  for  60/.,  promising  to  send  the  other  601  in  the 
course  of  a  short  time. 

Under  these  circumstances,  the  defendant  who  by 
the  terms  of  the  charter  was  entitled  to  put  an  end  to 
the  contract,  informed  the  charterer  that  he  should  stop 
the  ship,  and  accordingly  did  so,  at  the  same  time  cash- 
ing the  plaintiflTs  cheque  without  returning  the  30/., 
which  would  only  be  due  in  respect  of  the  ensuing  week. 

By  stopping  the  ship,  and  depriving  the  charterer  of 
the  possession  and  the  use  of  her,  I  am  of  opinion  that 
the  defendant  put  an  end  to  the  contract;  and,  it  appear- 
ing to  me  clear  that  he  could  not  do  this  and  at  the 
same  time  take  the  hire  of  the  ship  for  the  coming 
week,  I  am  of  opinion  that  the  retaining  of  the  30/.  was 
wrongful  on  his  part,  and  that  he  held  the  same  in  trust 
for  whosoever  was  entitled  to  it,  namely,  the  plaintiff. 
The  cheque  having  been  wrongfully  applied  by  Keys, 
the  plaintiff  would  have  been  entitled  to  have  it  restored 
to  him  on  satisfying  the  holder  in  respect  of  any  claim 
he  had  upon  it ;  and  the  defendant,  having  appropriated 
the  excess  of  the  proceeds  of  the  cheque,  is,  in  my 
opinion,  liable  for  such  excess  to  the  plaintiff  in  the 
present  action. 

Rule  discharged. 
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'l862. 


Pabkeb  appellant,  Boughey  respondent.         Wednesday, 

July  2d. 
An  order  for  payment  made  bj  a  justice  of  the  peace,  under  The  Loan 
Society  Act,  3 &  4  Vkt,  c,  110.,  must  be  for  immediate  payment;  he  has  Loan  Society. 
no  jurisdiction  to  order  payment  in  a  certain  time  from  making  the  order.  3^4  Vict, 

c.  110. 

/'^ASE  Stated  for  the  opinion  of  this  Court  by  two  ^^Z^ 
justices  of  the  peace,  under  stat.  20  &  21  Vict.  c.  43.  ^^J^^  ^/'^ 

At  a  petty  Sessions,  holden  at  Tunstall,  in  the  county 
of  Stafford,  on  the  13th  February,  1862,  a  complaint 
preferred  by  Ralph  Parker  on  behalf  of  27l«  Potteries 
and  Newcastle  Loan  Society  (hereinafter  called  the  ap- 
pellant), against  Samuel  Boughey  (hereinafter  called  the 
respondent),  under  sect.  16  of  the  stat.  3  &  4  Vict  c.  110., 
charging  for  that  he  Samuel  Boughey  had  failed  to 
make  payment  of  certain  instalments  amounting  to 
4/.  \s.  6d.,  being  part  of  a  loan  of  71.  10s.,  secured  by  a 
certain  note  entered  into  by  him  and  John  Griffiths  and 
Thomas  Smith,  to  the  treasurer  for  the  time  being  of  the  . 
Society,  dated  the  16th  February,  1861,  was  heard 
and  determined,  and  upon  such  hearing  the  respondent 
was  ordered  to  pay  to  the  appellant  the  said  sum  of 
4/.  \s.  6d.  in  six  months  from  the  time  of  making  such 
order. 

Upon  the  hearing  of  the  complaint  it  was  proved,  on 
the  part  of  the  appellant,  and  found  as  a  fact,  that  the 
respondent  had  failed  to  make  payment  of  the  instal- 
ments, amounting  to  4i.  Is.  Qd.  It  was  contended,  on  the 
part  of  the  appellant,  that  the  justices  had  not  power  to 
order  payment  at  a  future  time  (to  wit,  in  six  calendar 
months),  but  that  they  were  bound  by  stat.  3  &  4  Vict, 
c.  110.  s.  16.,  to  order  payment  forthwith. 

The  justices,  however,  being  of  opinion  that  they  had 
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1862. '  power  to  order  payment  at  such  future  time  as  afore- 
ParkeT"  ^^'  S^^^  ^^^^  determination  in  the  manner  before 
„    ^*  stated. 

The  question  of  law  for  the  opinion  of  the  Court  was, 
whether  the  order  was  valid. 

M^Mahan,  for  the  appellant. — This  case  turns  on  stat. 
3  &  4  Vict.  c.  110.,  entitled  ''  An  Act  to  amend  the  laws 
relating  to  Loan  Societies.^'  Sect.  16  enacts  that  "  all 
notes  signed  for  the  repayment  of  such  loans  shall  be 
made  payable  to  the  treasurer  for  the  time  being  of  the 
Society,  and  may  be  in  the  form  given  in  the  Schedule 
to  this  Act  annexed  marked  (A),  or  to  the  like  effect ; 
*  *  *  and  if  the  party  liable  to  pay  the  same  shall 
fail  to  make  full  payment  in  money  of  the  sum  in  the 
note  mentioned,  or  any  part  thereof,  after  demand  in 
writing,  &c.,"  he  may  be  summoned  before  a  justice  of 
the  peace,  who  "  shall  thereupon  proceed  to  hear  and 
determine  the  said  complaint,  and  award  such  sum  to  be 
paid  by  the  person  thereunto  liable  to  such  treasurer  as 
aforesaid  as  shall  appear  to  such  justice  to  be  due 
thereon,  without  any  rebate  of  interest,  together  with  such 
a  sum  for  costs,  not  exceeding  the  sum  of  5^.,  as  to 
such  justice  shall  seem  reasonable.  ♦  ♦  *  ;  and  if 
any  person  shall  refuse  or  neglect  to  pay  the  sum  of 
money  which  shall  be  so  adjudged  to  be  due  upon  such 
note  and  costs  as  aforesaid,  upon  the  same  being  de- 
manded in  manner  aforesaid,'^  the  justice  may  issue  his 
warrant  to  levy  the  same  by  distress,  &c.  The  form 
of  the  note  given  by  Schedule  (A)  says,  "On  any 
default  in  the  punctual  repayment  of  the  instalments, 
or  other  breach  of  the  conditions  on  which  the  loan  was 
granted  as  set  forth  in  the  enrolled  rules,  we  jointly  and 
severally  promise  to  pay,  on  demand,  to  the  treasurer 
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aforesaid^  at  the  office  aforesaid^  so  much  of  the  loan  as        18(52. 
shall  not  then  have  been  repaid/*     And  the  form  of      parkkr 
warrant  of  distress  given  by  Schedule  (C)  says,  Whereas 
the  said^  &;c.^  ^^  did  fail  to  make  full  payment  in  money 
to  the  treasurer  of  the  said  Society,  of  the  sum 

of        poimds        shillings  and        pence,  being  part  of 
the  sum  of         pounds  lent  and  advanced  to  and 

secured  by  note  bearing  date  *  *  ♦  :  These  are 
therefore^  command  you  to  levy  the  said  sum  of 
pounds  shillings  and  pence  8ccJ'  The  jurisdic- 
tion of  the  justice  is  limited  to  deciding  whether  the 
money  is  due,,  and  in  that  event  he  must  order  imme« 
diate  payment ;  but  he  has  no  power  to  direct  payment 
to  be  suspended.  Here  the  justices  have  allowed  six 
months  for  payment,  Imd  if  they  can  do  that  they  might 
on  the  same  principle  allow  any  greater  number.  One 
of  the  conditions  of  the  note  in  Schedule  (A),  according 
to  which  and  according  to  sect.  16  the  note  must  be 
made,  is  that  "  on  any  default  in  the  punctual  repayment 
of  the  instalments,  or  other  breach  of  the  conditions  on 
which  the  persons  to  whom  loans  are  made  under  the 
Act  undertake  to  pay  what  is  then  due"  [He  also 
referred  to  sects.  21  and  23.] 
The  Court  then  called  on 

Hott,  contra. — The  language  of  sect.  16,  that  the 
justice  shall  have  pdwer  to  "  award  such  sum  to  be  paid 
by  the  person  thereunto  liable  to  such  treasurer  as 
aforesaid  as  shall  appear  to  such  justice  to  be  due 
thereon,  without  any  rebate  of  interest,  together  with 
such  a  sum  for  costs,  not  exceeding  &c.,  as  to  such 
justice  shall  seem  reasonable,''  shews  that  it  was  in- 
tended to  invest  the  justice  with  a  discretionary  power 
to  award  payment  immediately  or  at  a  futiu*e  time. 
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1862, 


Crompton  J.     For  aught  I  can  see  the  justices  had 
no  more  right  to  allow  the  party  six  months  for  repay- 


Parker 
BouGHET.      °^e^*  *l^an  six  years. 


WiGHTMAN  J.  The  whole  frame  of  the  Act  shews 
that  the  order  for  payment  is  to  be  for  immediate 
payment 

Blackburn  J.  concurred. 

Order  quashed,  and  case  remitted  to  the 
justices  to  make  a  proper  order. 


Wednesday^ 
«7t%  2d. 

Pauper 

lunatic. 

Relief, 

Irremove- 

ability. 

16  #  17  Vict. 

C.97. 

9  &  10  Vict. 

C.66. 


The  Queen  against  St.  Mary,  Islington, 
Middlesex. 

1.  The  expence  of  the  mainteoance  &c.  of  a  pauper  lunatic  above  the 
age  of  sixteen  in  a  lunatic  asylum,  under  16  &;  17  Vict.  c.  97.,  is  not 
relief  given  to  its  parent,  so  as  to  prevent  the  parent  acquiring,  under 
9  &  10  Vict.  c.  66.,  a  status  of  irremoveability  by  residence  in  a  parish 
during  that  time. 

2.  QuarCf  if  the  child  were  under  the  age  of  sixteen  ? 

A  T  the  Quarter  Sessions  for  Middlesex^  holden  on  the 
28th  October^  1861 :  on  an  appeal  against  an  order  of 
two  justices  for  the  county  of  Middlesex,  made  on  the 
5th  June,  1861,  adjudging  the  settlement  of  Sarah 
Wingy  a  pauper  lunatic,  then  confined  in  the  limatic 
asylum  at  Hanwett,  for  that  county,  to  be  in  the  parish 
of  St  Mary,  Islington,  in  that  county,  and  ordering 
the  guardians  of  the  poor  and  the  churchwardens  and 
overseers  of  the  poor  of  that  parish  to  pay  to  the 
churchwardens  and  overseers  of  the  poor  of  the 
parish  of  St.  Pancras  the  amount  of  expences  of  the 
examination  of  Sarah  Wing  and  her  conveyance  to  the 
asylum,  and  of  her  lodging,  maintenance,   medicine. 
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clothing  and  care  incurred  within  twelve  calendar  months        18G2. 
previous  to  the  date  thereof,  and  also  to  pay  to  the    ^e^QuEEN" 
treasurer  of  the  asylum  a  weekly  sum  of  9s,  lid.  for     g^  mabt 
her  future  lodging,  maintenance,  medicine,  clothing  and     Ismmqioh. 
care  in  the  asylum ;  the  Quarter  Sessions  confirmed  the 
order,  subject  to  the  following  case. 

The  lunatic,  Sarah  Wing,  is  the  lawful  child  of  Eliza- 
beth Wing,  and  was  bom  on  24th  May,  1840.  She  has 
never  become  emancipated,  and  has  no  other  settlement 
than  that  of  her  mother,  which  is  admitted  to  be  in  the 
parish  of  St  Mary,  Islington,  Elizabeth  Wing,  on  the 
20th  May,  1854,  being  then  a  widow,  came  to  reside  in 
the  parish  of  St  Pancras,  where  she  continued  to  reside 
up  to  the  present  time,  maintaining  herself  and  her 
children,  except  as  hereinafter  mentioned. 

On  the  9th  May,  1855,  Sarah  Wing,  having  become 
insane,  was  admitted  into  the  workhouse  of  the  parish 
of  St  Pancras,  and  was,  on  the  9th  June,  1855,  sent  by 
an  order  of  a  justice,  in  pursuance  of  the  statute,  as  a 
pauper  lunatic,  to  a  lunatic  asylum^  and  was  maintained 
there,  as  a  pauper  lunatic,  until  the  17th  October,  1855, 
when  she  was  discharged  as  cured.  Upon  her  discharge 
she  returned  home  to  her  mother  in  St,  Pancras,  and 
remained  there  until  the  11th  April,  1856,  when,  having 
become  again  insane,  she  was  admitted  into  the  work- 
house, and  was,  on  the  22d  April,  1856,  sent  by  an 
order  of  a  justice,  in  pursuance  of  the  statute,  as  a 
pauper  lunatic,  to  a  lunatic  asylum,  and  was  maintained 
there  as  a  pauper  lunatic  until  the  5th  May,  1858, 
when  she  was  again  discharged  as  cured.  Upon  her 
discharge,  she  returned  home  to  her  mother  in  St 
Pancras,  and  remained  there  until  5th  September,  1858, 
when,  having  become  again  insane,  she  was  admitted 
into  the  workhouse,  and  was,  on  the  17th  September, 
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1862.  1858,  sent,  by  an  order  of  a  justice,  in  pursuance  of  the 
The  Queen  "^^^^^^^i  ^  ^  pauper  lunatic^  to  a  lunatic  asylum,  and 
g    7l  was  maintained  there  as  a  pauper  lunatic  until  the  27th 

IsLiNQTosi.  November^  1860,  when  she  was  again  discharged  as  cured. 
Upon  her  discharge  she  returned  home  to  her  mother  in 
St  Pancras,  and  remained  there  until  10th  April,  1861, 
when,  having  become  again  insane,  she  was  admitted 
into  the  workhouse,  and  was,  on  the  13th  April,  1861, 
sent,  by  an  order  of  a  justice,  in  pursuance  of  the 
statute,  as  a  pauper  lunatic,  to  a  lunatic  asylum,  where 
she  is  now  confined.  On  the  5th  June,  1861,  the  order 
appealed  against  was  made,  adjudging  the  settlement  of 
the  lunatic  to  be  in  St  Mary,  Islington,  and  directing 
that  parish  to  pay  the  expences  incurred  in  and  about 
her  conveyance  to  the  asylum,  and  her  maintenance 
there  since  the  18th  April.  When  Sarah  Wing  was 
admitted  into  the  St  Pancras  Workhouse  she  was  made 
chargeable  as  an  inhabitant  of  that  parish,  and  her 
admission  there  was  made  necessary  because  her  mother 
was  not  able  to  keep  her  under  proper  care  and  con- 
trol. So  long  as  she  was  sane  she  was  not  in  want 
of  any  parish  relief,  and  her  mother  never  actually 
received  any  relief  on  her  own  behalf,  or  on  behalf  of 
the  said  Sarah  Wing. 

On  the  trial  of  the  appeal  it  was  contended  by  the 
appellants  that  Sarah  Wing  was  a  person  who,  at  the 
time  of  her  being  conveyed  to  the  asylum,  on  the  13th 
April,  1861,  if  not  a  lunatic,  would  have  been  exempt 
from  removal  to  the  parish  of  her  settlement  by  reason 
of  9  &  10  Vict  c.  66.  and  11  &  12  Victc.  111.;  that  the 
mother  of  the  lunatic,  having  resided  for  more  than  five 
years  in  St  Pancras,  was  irremoveable,  and  that  no 
portion  of  the  time  during  which  the  lunatic  was  in 
the  St,  Pancras  Workhouse  or  in  the  lunatic  asylums 


XXVL   VICTORIA.  49 

ought  to  be  deducted  in  computing  the  five  years*  real-        1862. 
dence  of  the  mother^  or  at  any  rate  that  no  portion  of    The  Queeh 
the  time  after  24th  May,   1856,   when  Sarah  Wing     st.mart, 
attained  the  age  of  sixteen,  ought  to  be  so  deducted.  Islinqtoh. 

It  was  contended  on  behalf  of  the  respondents  that,  as 
Sarah  Wing  was  unemancipated,  it  must  be  taken  that 
her  mother  was  receiving  relief  during  all  the  time  she, 
Sarah  fVing,  was  in  the  workhouse  and  asylums  as  afore- 
said^ and  that,  after  deducting  that  time  firom  the  actual 
residence,  the  mother  had  not  resided  for  five  years, 
within  the  meaning  of  the  statutes,  when  the  lunatic  was 
conveyed  to  the  asylum  on  the  13th  Jpril,  1861,  and 
that  the  respondents  ought  not  to  maintain  the  lunatic 
under  16  &  17  Vict.  c.  97.  s.  102. 

The  question  for  the  opinion  of  the  Court  is^  whether 
the  time  during  which  Sarah  Wing  was  maintained  and 
confined  in  the  workhouse  and  asylums  before  the  13th 
April,  1861,  is  to  be  deducted  in  computing  the  five 
years'  residence  of  the  mother. 

If  this  Court  shall  answer  the  question  in  the  affirma- 
tive, the  order  of  5th  June,  1861,  and  the  order  of 
Sessions  are  to  stand  confirmed;  if  in  the  negative, 
those  orders  are  to  be  quashed  on  the  ground  of  the 
irremoveability  of  Sarah  Wing. 

The  order  of  the  justices  was  made  imder ''  The  Lunatic 
Asylums  Act,  1853,'^  16  &  17  Vict  c.  97. 

Sect.  95.  "When  any  pauper  lunatic  is  confined  under 
the  provisions  of  this  Act  he  shall,  for  the  purposes  of 
this  Act,  be  chargeable  to  the  parish  from  which,  or  at 
the  instance  of  some  officer  or  officiating  clergyman  of 
which,  he  has  been  sent,  unless  and  until  such  parish 
shall  have  established,  under  the  provisions  herein 
contained,  that  such  lunatic  is  settled  in  some  other 
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The  QuBEH 

▼. 
St.  Mart, 
isunotoh. 


parish^  or  that  it  cannot  be  ascertained  in  what  parish 
such  lunatic  is  settled  ;  and  every  pauper  lunatic  who  is 
chargeable  to  any  parish  shall,  whilst  he  resides  in  an 
asylum,  registered  hospital,  or  licensed  house,  be  deemed 
for  the  purposes  of  his  settlement  to  be  residing  in  the 
parish  to  which  he  is  chargeable.^' 

Sect.  96.  Justices  of  the  peace  may  make  orders  upon 
the  officers  of  unions  and  parishes  for  the  maintenance 
of  pauper  lunatics. 

Sect  97.  And  may  inquire  into  and  adjudge  the  set- 
tlement of  pauper  lunatics,  and  order  payment  of  main- 
tenance, &c.,  accordingly. 

Sect.  102.  "  Provided  always,  that  all  the  expenses 
incurred  since,  fee,  or  hereafter  to  be  incurred,  in  and 
about  the  examination,  bringing  before  a  justice  or  jus- 
tices, removal,  lodging,  maintenance,  medicine,  cloth- 
ing, and  care  of  a  pauper  lunatic  heretofore  or  hereafter 
removed  to  an  asylum,  registered  hospital,  or  licensed 
house,  under  the  authority  of  this  or  any  other  Act,  who 
would,  at  the  time  of  his  being  conveyed  to  such  asylum, 
hospital,  or  house,  have  been  exempt  from  removal  to 
the  parish  of  his  settlement  or  the  country  of  his  birth 
by  reason  of  some  provision^'  in  the  9  &  10  Vict,  c,  66., 
"  shall  be  paid  by  the  guardians  of  the  parish  wherein 
such  lunatic  shall  have  acquired  such  exemption  if  such 
parish  be  subject  to  a  separate  board  of  guardians,  or  by 
the  overseers  of  such  parish  where  the  same  is  not  sub- 
ject to  such  separate  board,  and  where  such  parish  shall 
be  comprised  in  any  union  the  same  shall  be  paid  by  the 
guardians,  and  be  charged  to  the  common  fund  of  such 
union  so  long  as  the  cost  of  the  relief  of  paupers  rendered 
irremoveable  by  the  last  mentioned  Act  shall  continue 
to  be  chargeable  upon  the  common  funds  of  unions;  and 
no  order  shall  be  made  under  any  provision  contained  in 
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this  or  any  other  Act  upon  the  parish  of  the  settlement 
in  respect  of  any  such  lunatic  pauper  during  the  time 
that  the  aboye  mentioned  charges  are  to  be  paid  and 
charged  as  herein  provided :''  and  ends  by  repealing  12 
&  18  Vict  c.  108.  *.  5. 


1862. 

The^QuEEH 

▼. 
St.  Mart, 
islikqton. 


Le  Breton,  for  the  respondents. — Relief  to  the  lunatic 
was  relief  to  her  mother^  so  that  the  time  during  which 
the  lunatic  received  relief  in  the  workhouse  and  the 
asylums  should  be  deducted  from  the  residence  of  the 
mother  in  the  parish  of  St  Pancras ;  after  which  deduc- 
tion five  years  would  not  remain^  and  consequently  no 
status  of  irremoveability  under  9  &  10  Vict  s.  66.  was 
acquired  by  her.  This  appears  from  the  course  of  legis- 
lation on  the  subject. 

The  48  Eliz.  c.  2.  s.  7.  enacted  that  "  the  father  and 
grandfather^  and  the  mother  and  grandmother^  and  the 
children  -of  every  poor,  old,  blind,  lame  and  impotent 
person,  or  other  poor  person  not  able  to  work,  being  of  a 
sufficient  ability,  shall,  at  their  own  charges,  relieve  and 
maintain  every  such  poor  person,''  &c.  By  4  &  5  ^.  4. 
c.  76.  «•  56.,  *'  All  relief  given  to  or  on  account  of  the 
wife,  or  to  or  on  account  of  any  child  or  children  imder  the 
age  of  sixteen,  not  being  blind  or  deaf  and  dumb,  shall 
be  considered  as  given  to  the  husband  of  such  wife,  or  to 
the  father  of  such  child  or  children,  as  the  case  may  be ; 
and  any  relief  given  to  or  on  account  of  any  child  or 
children  under  the  age  of  sixteen  of  any  widow,  shall  be 
considered  as  given  to  such  widow:  Provided  always, 
that  nothing  herein  contained  shall  discharge  the  father 
and  grandfather,  mother  and  grandmother  of  any  poor 
child,  from  their  liability  to  relieve  and  maintain  such 
poor  child"  &c. 

Sect  67.  ''Every  man  who  frt}m  and  after  &c.  shall 
£  2 
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1862.        marry  a  woman  having  a  child  or  children  at  the  time 

The  Queen    ^^  ^^^^  marriage,  whether  such  child  or  children  be 

St.  Mart      legitimate  or  illegitimate,  shall  be  liable  to  maintain 

Islington,     q^^]^  ^jjjiij   qj,  children  as   a    part   of  his  family,  and 

shall  be  charged  with  all  relief,  or  the  cost  price  thereof, 

granted  to  or  on  account  of  such  child  or  children  until 

such  child  or  children  shall  respectively  attain  the  age  of 

sixteen,  or  until  the  death  of  the  mother  of  such  child 

or  children;  and  such  child  or  children  shall,  for  the 

purposes  of  this  Act,  be  deemed  a  part  of  such  husband's 

family  accordingly.'* 

Sect  58.  "  Any  relief,  or  the  cost  price  thereof,  which 
shall  be  given  to  or  on  account  of  any  poor  person  above 
the  age  of  twenty-one,  or  to  his  wife,  or  any  part  of 
his  family  under  the  age  of  sixteen,  and  which  the  said 
Commissioners  shall  by  any  rule,  order  or  regulation 
declare  or  direct  to  be  given  or  considered  as  given  by 
way  of  loan,  and  whether  any  receipt  for  such  relief,  or 
engagement  to  repay  the  same,  or  the  cost  price  thereof, 
or  any  part  thereof,  shall  have  been  given  or  not  by  the 
person  to  or  on  account  of  whom  the  same  shall  have 
been  so  given,  shall  be  considered  and  the  same  is  hereby 
declared  to  be  a  loan  to  such  poor  person/' 

9  &  10  Vict  c.  66.  s,  1.  enacts :  "  No  person  shall  be 
removed,  nor  shall  any  warrant  be  granted  for  the  removal 
of  any  person,  from  any  parish  in  which  such  person  shall 
have  resided  for  five  years  next  before  the  application 
for  the  warrant:  Provided  always,  that  the  time  during 
which  such  person  shall  be  a  prisoner  &c.,  or  shall  be 
confined  in  a  lunatic  asylum,  or  house  duly  licensed,  or 
hospital  registered  for  the  reception  of  lunatics,  &c.,  or 
during  which  any  such  person  shall  receive  relief  from 
any  parish,  &c.,  shall  for  all  purposes  be  excluded  in  the 
computation  of  time  hereinbefore  mentioned,  and  that 
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the  removal  of  a  pauper  lunatic  to  a  lunatic  asylum^ 
under  the  provisions  of  any  Act  relating  to  the  mainte- 
nance and  care  of  pauper  lunatics,  shall  not  be  deemed 
a  removal  within  the  meaning  of  this  Act :  Provided 
always^  that  whenever  any  person  shall  have  a  wife  or 
children  having  no  other  settlement  than  his  or  her  own^ 
such  wife  and  children  shall  be  removable  whenever  he 
or  she  is  removable^  and  shall  not  be  removable  when  he 
or  she  is  not  removable." 

II  &  12  Vict.  c.  III.  substituted  the  following  proviso 
for  the  second  in  the  preceding  Act :  "  That  when- 
ever any  person  should  have  a  wife  or  children  having 
no  other  settlement  than  his  or  her  own^  such  wife 
and  children  should  be  removeable  from  any  parish 
or  place  from  which  he  or  she  would  be  removeable, 
notwithstanding  any  provisions  of  the  said  recited  Act, 
and  should  not  be  removeable  from  any  parish  or  place 
from  which  he  or  she  would  not  be  removeable  by 
reason  of  any  provision  in  the  said  recited  Act." 

The  circumstance  of  the  lunatic  being  above  the  age 
of  sixteen  makes  no  difference :  for  whatever  the  age  of  a 
child,  so  long  as  he  continues  part  of  the  family,  and 
contracts  no  relation  inconsistent  with  his  being  such, 
he  is  unemancipated,  and  relief  to  him  is  relief  to  the 
head  of  the  &mily ;  and  in  practice  such  children  are 
always  removed  when  their  parents  are  removed.  Carry- 
ing out  this  view,  an  idiot  is  always  looked  on  as  a 
minor,  and  not  emancipated;  Bex  v.  The  Inhabitants 
of  Much  Cawarne  (a),  Reff.  v.  The  Inhabitants  of  St  Mary 
Arches^  Exeter  (i). 

There  is  no  express  authority  on  the  question  before 

the  Court.     In  Rex  v.  The  Inhabitants  of  Mile  End 

Old  Town  (c),  the  point  was  raised,  but  not  decided. 

(a)  2B.i  Ad.  861.  (6)  \  B.  ^  S,  890. 

(c)  4  ^.  #  E.  196;  6  ilf.  #i^.  581. 
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The  Queen 
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St.  Mart, 
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In  Walton  v.  Spark  (a),  whicli  was  an  action  of  debt  on 
a  bond  conditioned  to  save  a  parish  harmless  from  John 
G,,  his  wife  and  children^  John  G.  had  a  son  Joseph  G. 
who  had  a  wife  and  children;  and  the  Court  said, 
"  Here  the  wife  and  children  of  Joseph  are  part  of  his 
family,  and  relief  for  them  is  relief  for  him,  for  he  is 
bound  by  the  laws  of  God  and  nature  to  provide  for 
them,  and  therefore  he  might  become  impotent  by  the 
charge  of  his  children,"  In  Rep,  v.  The  Inhabitants  of 
Bamsley  {h\  cotmsel,  arguing  a  case  on  stat.  4  &  5 
W.  4.  c.  76.  *.  56.,  said,  "  Here  the  son  is  thirty- 
three  years  old";  on  which  Coleridge  J.  asked,  "Do 
you  say  that,  if  a  lunatic  of  advanced  age  is  living 
with  his  father,  and  relieved  by  the  parish  because  the 
father  cannot  maintain  him,  the  father  is  not  charge- 
able ?"  [He  aho  cited  Reg.  v.  The  Inhabitants  of  Sha- 
vington  cum  Gresty  (c).] 


Poland,  for  the  appellants. — ^What  was  done  here 
was  not  relief  to  the  mother  of  the  lunatic  within  the 
meaning  of  the  poor  laws ;  seeing  that  the  lunatic  was 
placed  in  the  workhouse  and  asylums  solely  for  the 
benefit  of  the  public,  and  not  with  the  view  of  affording 
assistance  to  the  mother,  who  was  able  to  take  care  of 
hersel£  If  this  were  otherwise,  a  parent  who  has  a 
lunatic  child  might  never  be  able  to  obtain  a  status  of 
irremoveability.  Stat  8  &  9  Vict  c.  117.  s.  2.  enacts, 
"  If  any  person  bom  in  Scotland  or  Ireland,  or  in  the 
Isle  of  Man,  or  Scilly,  or  Jersey,  or  Guernsey,  not  settled 
in  England,  become  chargeable  to  any  parish  m  England 
by  reason  of  relief  given  to  himself  or  herself,  or  to  his 
wife,  or  to  any  illegitimate  or  bastard  child,  such  per- 

(a)  Camberb.  320.  (b)  12  Q,  B.  193. 199. 

(c)  17  C.  ^.  48;  20  L.  J.  M,  C.  194. 
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fton>  his  wife,  and  any  child  so  chargeable,  shall  be  liable 
to  be  removed  respectively  to  Scotland,  Sec  :'*  the  Legis- 
lature never  could  have  meant  that  a  man  was  to  be 
removeable  to  Scotland,  Ireland,  &c.,  because  one  of  his 
children  was  lunatic  and  he  was  unable  to  maintain  it. 
The  case  shews  that  the  lunatic  was  not  under  proper 
care  and  control;  and  it  is  consistent  with  the  &cts 
that  she  may  have  been  found  wandering  about  the 
streets  by  a  constable,  and  taken  to  the  workhouse.  If 
she  had  been  brought  to  a  private  lunatic  asylum,  the 
parent  could  not  be  charged  for  her  if  she  were  beyond 
the  age  of  nurture.  The  4  &  5  fT.  4.  c.  76.  s.  56.  in  its 
terms  speaks  only  of  children  under  sixteen,  and  the 
9  &  10  Vict.  c.  66.  does  not  say  that  relief  given  to  any 
of  the  family,  emancipated  or  not,  of  a  person  shall  pre** 
vent  his  acquiring  the  status  of  irremoveability.  [Black- 
bum  J.  What  then  is  the  meaning  of  the  exception 
in  the  former  Act,  "Not  being  blind  or  deaf  and 
dumV  ?]  It  was  to  avoid  the  hardship  of  rendering 
parents  removeable  because  they  happened  to  have  a 
child  afflicted  actu  Dei. 

Walton  V.  Spark  (a),  which  is  relied  on  by  the  other 
side,  is  also  reported  in  Sktnn.  556,  nom.  Waltham  v. 
Sparkes,  from  which  it  appears  that  the  question  was 
whether  "  grandchildren'^  came  within  the  words  of  a 
bond  to  hold  the  parish  harmless  against  a  man,  "  his 
wife  and  children.'^  [He  cited  Rex  v.  The  Inhabitants 
of  Mile  End  Old  Town  (i).] 


1862. 

The  QuEiR 

▼. 
St.  Mart, 
isukotoh. 


WioHTMAN  J.  If  there  had  been  any  case  on  this 
point,  the  industry  of  the  coimsel  on  both  sides  would 
have  furnished  us  with  it. 

On  the  best  construction  I  can  put  on  the  statutes  it 
(n)  Comberb.  320.  (*)  4  -i.  #  E.  196;  b  N,  ^  M,  681. 
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1862.       appears  to  me  that  this  pauper  lunatic  was  not  remove- 

The  QuEEH     *^^®* 

St.  Mabt  ^®  ^^*®®  comes  within  the  second  proviso  in  the  first 
IsLiKoioK.  section  of  9  &  10  Vict.  c.  66.  [His  Lordship  read  the 
proviso.]  Here  the  pauper  lunatic  was  living  with  her 
mother^  and  no  doubt  was  only  removeable  if  the  mother 
was.  But  then  it  is  said  the  mother  was  removeable  by 
reason  of  the  maintenance  of  her  daughter  in  the  work- 
house and  lunatic  asylums  by  the  parish  of  ^S*^.  Pancras, 
in  which  she  resided,  which  would  constitute  relief  to 
the  mother.  Now  the  child  is  above  the  age  of  sixteen^ 
and  the  question  therefore  arises  whether  parish  relief 
(assumed  for  the  purposes  of  the  case  to  have  been 
given),  given  to  a  child  above  sixteen,  is  relief  to  its 
mother  so  as  to  make  the  mother  removeable,  or  at 
least  to  oblige  her  to  deduct  from  the  term  of  five  years 
which  would  otherwise  confer  on  her  a  status  of  irre- 
moveabiUty  the  time  during  which  that  relief  was  given. 
Looking  at  the  terms  of  the  4  &  5  fT.  4.  c.  76.  *.  56., 
it  seems  to  me  that  relief  to  this  child  is  not  to  be 
taken  into  account  as  against  the  mother  in  determining 
the  question  whether  the  latter  is  removeable.  The 
terms  are,  '^  all  relief  given  to  or  on  accoimt  of  the  wife, 
or  to  or  on  account  of  any  child  or  children  under  the  age 
of  sixteen,  not  being  blind  or  deaf  and  dumb,  shall  be 
considered  as  given  to  the  husband  of  such  wife,  or  to 
the  father  of  such  chil^  or  children,  as  the  case  may 
be.'*  That  seems  a  legislative  provision  as  to  what  shall 
be  the  age  up  to  which  such  relief  must  be  given.  And 
its  meaning  amounts  to  this,  that  relief  within  that  age 
shall  be  considered  as  relief  to  the  father  or  mother, 
consequently  leading  to  the  inference  that  similar  relief 
to  a  person  of  greater  age  would  not  have  that  efiect. 
I  find   no   exception   in  any  statute,  nor  has  it  been 


▼. 
Islington. 
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decided  that  there  is  a  difference  in  the  case  of  a  lunatic        1862. 
above  the  age  of  sixteen^  (who  is  not  blind^  or  deaf  and    The  Queen 
dumb^)  so  as  to  make  relief  to  him  equivalent  to  relief     g^.  Mart 
to  the  father  or  mother.     The  present  question  was  in- 
deed touched  on  in  Rex  v.  Tlie  Inhabitants  ofBamsley  {a)y 
but  did  not  directly  arise. 

Crom?ton  J.     I  am  of  the  same  opinion. 

On  reading  this  case  it  proves  (like  all  others  relating 
to  lunatic  paupers)  of  a  puzzling  nature.  Mr.  Le  Breton 
brought  it  to  a  clear  pointy  and  I  thought  the  case  should 
be  decided  in  his  favour^  until  I  heard  the  argument  of 
Mr.  Poland  and  considered  the  statute. 

The  question  clearly  turns  on  the  56th  section  of  The 
Poor  Law  Amendment  Act,  4  &  5  ^.  4.  c.  76.,  because, 
as  the  case  was  presented  to  us  by  Mr.  Le  Breton,  the 
mother  was  chargeable  by  the  relief  given  to  the  child 
by  its  having  been  kept  in  the  workhouse  and  lunatic 
asylums,  and  he  urged  that  those  periods  would  have  to 
be  deducted  from  the  time  diuing  which  the  mother 
was  to  gain  her  status  of  irremoveability. 

What  Mr.  Poland  said  struck  me  (although  we  need 
offer  no  opinion  upon  it),  that  this  may  possibly  have 
been  a  compulsory  keeping  of  the  child  in  the  lunatic 
asylum,  and  if  so,  it  might  be  a  hardship  on  a  parent 
who  could  keep  his  child  at  home  if  he  were  to  be  held 
chargeable  for  such  expenses  as  these  (5).  That  certainly 
might  be  a  hardship,  but  the  parish  might  nevertheless 
say,  though  it  is  your  misfortime,  still  we  were  bound 
to  pay  this  money  and  did  pay  it  for  you.     But  that 

(a)  12  G.  B,  193.  203. 

(6)  In  Reg,  v.  The  Overseers  of  St.  George,  Blocmsbury,  T.  T.,  June  6, 
1863,  it  was  decided  that  the  maintenance  of  a  wife  in  a  lunatic  asylum, 
bj  the  parish  horn  which  she  was  sent  there,  was  relief  to  hor  husband 
so  as  to  prevent  him  from  acquiring  irremoveability. 
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St.  Mart,: 
Islington. 


question  does  not  arise  here^  because  the  point  depends 
on  the  stat.  4  &  5  fT,  4.  c.  76.  s.  56,,  which  my  Brother 
Wightman  says  is  a  legislative  exposition  of  the  matters 
which  shall  make  persons  chargeable.  We  all  know 
there  was  a  time  when  a  person  might  be  removed  firom 
a  parish  on  the  ground^  not  that  he  was^  but  that  he 
might  become^  chargeable. 

Let  us  come  therefore  to  stat.  4  &  5  W^.  4.  c.  76.  *.  56. 
The  object  of  that  enactment  is  chargeability  for  the 
purpose  of  removal.  We  need  not  consider  whether  the 
child  were  lunatic  or  not^  but  look  on  this  as  simply 
relief  given  to  the  child.  I  think  this  statute  has  the 
effect  of  defining  in  what  cases  the  parent  shall  be  con- 
sidered as  chargeable  for  the  purpose  of  an  order  of  re- 
moval by  relief  given  to  his  children,  and  its  design,  as 
appears  from  its  language,  evidently  was  to  make  the 
parent  chargeable  for  children  under  sixteen  only. 

I  do  not  think  that  the  case  of  Walton  v.  Spark  (a) 
is  any  direct  authority  on  the  present  point.  In  Reg. 
V.  The  Inhabitants  of  Bamsley  {b),  Mr.  Justice  Coleridge, 
a  great  authority^  asked  a  question  involving  the  present 
point,  but  it  did  not  arise  there ;  nor  was  it  decided  in 
Rex  V.  The  Inhabitants  of  Mile  End  Old  Town  (c). 


Blackburn  J.  I  am  of  the  same  opinion.  I  agree 
with  my  Brothers  Wightman  SLtxACrompton,  that  the  case 
has  been  extremely  well  argued  on  both  sides,  and  thanks 
are  due  to  the  counsel^  who,  where  so  much  puzzle  has 
arisen  from  a  number  of  statutes,  have  brought  the 
question  to  an  intelligible  point. 

The  lunatic  pauper  here,  being  above  sixteen  years 
of  age,  was  still  part  of  her  mother's  family,  and  therefore, 

(fl)  Camberb.  320;  Skin.  566.  (*)  12  Q.  B.  193. 

(c)  4  -i.  #  ^.  196;  5  iV:  ^  M.  581. 
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according  to  all  recent  decisional  not  removeable  under  1862. 
9  &  10  Vict  c.  66.  unless  the  mother  was  removeable.  The  Qubw 
Now,  the  mother  resided  in  the  parish  of  St  Pancras  for  g^  mabt 
more  than  five  years,  and  there  is  nothing  to  exempt  I«mm«to». 
any  portion  of  that  time  from  the  five  years  requisite  to 
confer  on  her  a  status  of  irremoveabiUty  unless  she  comes 
within  the  exception  in  stat.  9  &  10  Vict.  c.  66.,  which 
exempts  from  its  operation  the  time  during  which  a  per- 
son •'  shall  receive  relief  from  any  parish/'  The  fact  here 
was  that  the  mother  was  not  receiving  relief  from  the 
respondent  parish,  but  her  lunatic  child,  above  the  age 
of  sixteen  years,  was  in  a  lunatic  asylum  receiving  sup- 
port (I  will  not  beg  the  question  by  saying  relief)  from 
it.  A  question  has  been  raised  which  we  do  not  mean 
to  decide.  We  do  not  say  whether  mere  support  of  a 
lunatic  child  imder  sixteen  would  or  would  not  be  relief 
to  the  parent ;  but  assuming,  for  the  purpose  of  the  argu- 
ment, that  if,  under  sixteen,  it  would  be  relief  to  the 
parent,  the  question  is,  whether  relief  to  a  child  above 
sixteen,  being  part  of  the  family,  is  within  the  9  &  10 
Vict,  c.  66.  ?  And  that  depends  on  the  consideration 
whether  it  would  be  relief  to  the  parent  for  any  other 
purpose. 

Mr.  Le  Breton  argued  that  the  lunatic  child  was  part 
of  the  family, — therefore  that  the  parent  was  bound  to 
support  her;  and  consequently  that  relief  to  the  child 
while  thus  part  of  the  family  was  relief  to  the  parent 
I  was  for  a  short  time  deceived  by  that  ingenious  argu- 
ment But  I  think  that,  before  stat.  4  &  5  fT.  4.  c.  76.,  the 
question  whether  this  was  relief  or  not  could  only  depend 
on  43  Eliz.  c.  2.  s.  7.,  which  says,  *'the  father  and  grand- 
fsither,  and  the  mother  and  grandmother,  and  the  children 
of  every  poor,  old,  blind,  lame  and  impotent  person,  or 
other  poor  person  not  able  to  work,  being  of  a  sufficient 
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St.  Mart, 
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ability,  shall,  at  their  own  charges,  relieve  and  maintain 
every  such  poor  person,  &c''  Under  that  enactment  the 
mother  was  bound  here  (perhaps  whether  the  child  were 
lunatic  or  not)  to  support  it  if  it  became  poor,  in  the 
same  manner  as  the  child  would  be  bound  to  support  the 
parent  under  like  circumstances.  But  it  could  not  be 
said  under  that  section  that  relief  to  the  parent  would 
render  the  child  removeable  because  it  was  bound  to 
support  the  parent.  The  case  of  Walton  v.  Spark  (a), 
when  looked  at,  is  not  an  authority  for  that.  The  point 
contended  for  there  (I  think  the  report  in  Comherbach 
must  be  taken  to  be  the  correct  one  {h)^  for  it  makes 
the  pleadings,  &c.,  consistent,)  was  that  the  bond  was 
not  forfeited  by  Joseph  the  son  receiving  relief  from  the 
parish,  seeing  that  he  could  support  himself,  and  only  came 
on  the  parish  because  he  had  a  wife  and  children  who 
required  support;  to  which  the  Court  answered  that 
relief  to  the  man's  children  was  relief  to  him,  for  he 
might  become  impotent  by  the  charge  of  his  wife  and 
children,  whom  he  was  bound  to  support. 

There  is  therefore  no  ground  for  saying  that,  before 
stat.  4  &  5  W.4i.c,  76.,  relief  to  the  family  of  a  poor  per- 
son was  relief  to  the  poor  person  himself.  Now  when 
sect  56  of  that  Act  comes  to  be  looked  at,  no  one  can 
reasonably  doubt  that  the  persons  who  drew  it  (and  who 
must  have  been  persons  of  great  experience)  did  not 
suppose  that  relief  to  a  child  under  sixteen  (or  perhaps 
even  if  above  that  age)  was  relief  to  the  head  of  the 


(a)  C(mberb.S20. 

(b)  WaUham  v.  Sparkes,  Skinn,  556,  and  WaUm  v.  Spark,  Comberb. 
320,  seem  to  be  reports  of  the  same  case  in  different  stages.  The  former 
is  entitled  as  of  iif.  6  ^.  ^  M.,  and  conchides  by  saying  that  the  Court 
took  time  to  consider,  and  that  it  was  afterwards  adjudged  for  the  plaintiff. 
The  latter  seems  to  be  the  adjourned  case,  and  professes  to  be  of  P.  7  W.  3. 
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fkmily.  Here  relief  is  given  to  a  cliild  above  sixteen, 
though  a  member  of  the  family,  and  therefore  clearly 
does  not  come  within  it  And,  consequently,  if  this 
would  not  have  been  relief  before  the  statute,  it  is  not 
relief  now. 

The  last  case  on  the  point  is  that  of  Beg,  v.  TTie  Inr 
habitants  of  St,  Marry  Arches  (a),  according  to  which,  as 
well  as  the  other  cases,  the  removeability  of  a  family 
depends  on  its  head.  Here  the  mother  never  received 
relief,  therefore  her  lunatic  child  is  not  removeable  either. 

Our  judgment  therefore  must  be  for  the  appellants. 


1862. 


The  Queen 

V, 

St.  Mart. 

Ibungton. 


Cbompton  J.  Lord  Campbelfs  judgment  in  Reg.  v. 
The  Inhabitants  of  Shavington  cum  Gresty  (i)  seems  to 
agree  with  that  which  we  have  formed.  Speaking  of 
stat.  4  &  5  fFl  4.  c.  76.  s,  56.,  he  says :  "  That  section,  it 
is  true,  enacts  that  relief  to  the  children  shall  be  con- 
sidered as  relief  to  the  parent;  but  that  is  not  meant  to 
prevent  the  relief  being  considered  as  given  to  the  chil- 
dren also ;  the  intention  of  the  clause  was  to  make  the 
parent  removeable  in  respect  of  such  relief  as  much  as 
in  respect  of  relief  actually  and  immediately  given  to 
the  parent.*' 

Judgment  for  the  appellants. 

(a)  lB,t8.  890. 

(6)  17  C.  B.  48,  61;  20  X.  J.  M,  C.  104. 
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^aveTnber  5th.] 

Nuisance, 

Action. 

LocaUty. 

Reasonable  use 

of  defendants 

land, 

**  Brick  kUn:* 


Bamford  against  Tuenley. 

1.  An  action  lies  for  a  noisance  to  the  house  or  iand  of  a  person,  when- 
eyer,  taking  all  the  circumstances  into  consideration,  including  the  native 
and  extent  of  the  i}laintiff's  enjoyment  before  the  act  complained  of,  the 
annoyance  is  sufficiently  great  to  amount  to  a  nuisance  according  to  the 
ordinary  rule  of  law ;  and  this  whatever  the  locality  may  be  where  the 
act  complained  of  is  done ;  and  where,  on  the  trial  of  such  an  action,  it 
appears  that  the  act  complained  of  was  done  on  the  land  of  the  defendaiit, 
tne  jury  cannot  properly  be  asked  whether  the  causing  of  the  nuisance 
was  a  reasonable  use  by  the  defendant  of  his  own  land :  per  Erie  C.  J^ 
WtUiams  and  Keatino  J  J.,  BramweU  and  WiMe  BB.,  reversing  the  deci- 
sion of  the  Queen's  Bench ;  Pollock  C.  B.  dissentiente. 

2.  In  an  action  for  a  nuisance  arising  from  the  burning  of  bricks  on 
the  defendant's  land  near  to  the  plaintiff's  house,  it  appeared  that  the 
defendant's  land  and  the  land  upon  which  the  plaintiff's  house  stood 
were  portions  of  an  estate  which  had  been  sold  in  lots  as  building  land ; 
and  in  the  particulars  it  was  stated  that  there  was  abundance  of  brick 
earth  and  gravel,  which,  with  other  advantages,  presented  an  advan- 
tageous opportunity  of  carrying  out  safe  and  profitable  building  opera- 
tions. Bncks  had  previously  been  made  on  the  spot  where  the  plaintiff's 
house  stood.  The  judge  directed  the  jury,  that  if  they  thought  that  the 
spot  was  convenient  and  proper,  and  the  burning  of  the  bricks  was, 
under  the  circumstances,  a  reasonable  use  by  the  defendant  of  his  own 
land,  the  defendant  would  be  entitled  to  a  verdict :  held  erroneous  :  per 
BSrle  C.  J.,  WiUiams  and  Keating  JJ.,  BramweU  and  Wilde  BB.,  reversing 
Uie  decision  of  the  Queen's  Bench ;  Pollock  C.  B.  dissentiente. 


^'^HE  first  count  of  the  declaration  stated  that  the 
plaintiff  was  possessed  of  a  messuage  and  dwelling 
house  and  premises,  with  the  appurtenances,  situate  at 
Norwood,  in  the  county  of  Surrey,  in  which  he  dwelt, 
with  his  family  and  servants :  and  that  the  defendant, 
contriving  and  intending  to  injure  and  annoy  the  plain- 
tiff, erected  and  made  certain  brick  kilns  upon  certain 
land  of  the  defendant  adjoining  and  near  to  the  messuage 
and  dwelling  house  and  premises  of  the  plaintiff,  and 
wrongfully  and  injuriously  burned  a  large  quantity  of 
bricks  in  the  brick  kilns,  and  caused  noxious  and  unwhole- 
some vapours,  smokes,  fumes,  stinks  and  stenches  to  raise 
and  proceed  from  the  brick  kilns,  and  to  enter  in,  spread 
and  diffuse  themselves  over,  upon,  into,  through  and  about 
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the  messuage  and  dwelling  house  and  premises  of  the  [i860.] 
plaintiff^  and  the  air  over,  through  and  about  the  same  bamfoed 
was  thereby  greatly  impregnated  and  filled  with  the  said 
noxious  and  xmwholesome  vapours,  Aimes,  stinks  and 
stenches,  and  was  rendered  and  became  and  was  cor- 
rupted, offensive,  unwholesome,  unhealthy  and  uncom- 
fortable :  and  thereby  the  plaintiff  had  been  greatly 
annoyed  and  inconvenienced  in  the  possession  and  enjoy- 
ment of  his  messuage  and  dwelling  house,  and  also,  by 
means  of  the  corrupt,  unwholesome  and  unhealthy  state 
of  the  air  in  and  over  and  about  the  plaintiff's  dwelling 
house  so  occasioned,  the  plaintiff  and  his  family  and 
servants  became  and  were  sick  and  ill,  and  so  continued 
for  a  long  time,  and  the  plaintiff  had  necessarily  in- 
curred a  great  expense  in  and  about  obtaining  necessary 
medical  advice,  and  was  otherwise  greatly  injured  and 
prejudiced. 

The  second  count  of  the  declaration  complained  of  a 
similar  nuisance  by  the  defendant's  placing  a  quantity 
of  decomposed  ashes  and  bones  in  the  immediate  neigh- 
bourhood of  the  plaintiff's  house. 

The  only  material  plea  to  both  counts  was  Not  guilty, 
upon  which  issue  was  joined. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  Summer 
Assizes  at  Guildford^  1860,  it  appeared  that  in  the 
month  oiJune,  1857,  some  land  at  Norwood^  part  of  the 
Beuldh  Spa  Estate,  was  offered  for  sale  in  lots  by  public 
ai^ction,  in  accordance  with  certain  printed  particulars 
and  conditions  of  sale.  The  particulars  were  headed 
'' Particulars  of  the  first  section  of  the  Beulah  Spa 
Estate,  consisting  of  about  fifty  acres  of  Freehold  Build- 
ing Land,  &c.,  in  nineteen  lots,"  and  stated,  among 
pther  things,  that  the  property  presented  *'  splendid  sites 
for  the  erection  of  first  class  villas":  and  it  was  added 
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[I860.]  "There  is  abundance  of  brick  earth  and  gravel,  which, 
Bamfoed  combined  with  all  the  other  advantages  appertaining  to 
TyENLET.  ^^^  exceedingly  beautiful  property,  present  an  unusually 
advantageous  opportunity  of  carrying  out  safe  and  pro- 
fitable building  operations/'  Capt.  Edward  Strode,  the 
brother  in  law  of  the  plaintiff,  in  the  year  1857  purchased 
lot  11  of  this  property  containing  2  a.  1  r.  33  p.  and  built 
a  residence  thereon.  The  house  was  finished  in  the  year 
1858,  and  shortly  afterwards  the  plaintiff  became  the 
tenant  of  the  house  and  property.  The  defendant  was  a 
solicitor  in  London,  and  in  the  year  1858  he  bought  some 
other  lots  of  the  same  property  under  the  same  particulars 
and  conditions,  being  respectively  lots  1, 10, 14  and  16.  It 
was  proved  that  building  was  going  on  in  the  neighbour- 
hood, the  plaintiff's  house  being  within  ten  minutes  walk 
of  the  new  railway  station  at  Norwood,  It  also  appeared 
that,  during  the  preceding  year,  bricks  had  been  burnt  at 
certain  spots  in  lots  13  and  15,  and  at  a  spot  adjoining  to 
lot  15.  It  further  appeared,  that  during  the  last  seven- 
teen or  eighteen  years,  bricks  had  from  time  to  time 
been  burnt  at  various  parts  of  the  field,  of  which  the 
site  of  the  clamp  in  question  then  formed  part,  such 
field  having  been  divided  at  the  time  of  the  sale  into 
various  lots.  It  also  appeared  that  bricks  had  previously 
been  made  on  the  spot  where  the  plaintiff's  house  stood. 
In  the  month  of  June,  1860,  the  defendant,  with  the 
view  of  burning  bricks  made  out  of  the  brick  earth  found 
upon  his  land  and  thereby  obtaining  bricks  to  build  upon 
it,  erected  a  clamp  of  bricks  on  lot  16,  at  a  distance  of 
180  yards  from  the  plaintiff's  house  It  was  proved  that 
there  was  an  annoyance  to  the  plaintiff  arising  from  the 
erection  and  use  of  the  clamp  as  complained  of  in  the  first 
count  sufficient  primd  facie  to  constitute  a  cause  of  action  ; 
but  it  was  also  proved  that  the  erection  and  use  of  the 
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clamp  by  the  defendant  as  complained  of  was  temporary       [I860.] 
only,  and  for  the  sole  purpose  of  making  bricks  on  his     bamfoed 
own  land  and  from  the  day  found  there,  with  a  view  to     xuehlkt 
the  erection  of  dwelling  houses  on  his  own  land ;  and  that 
the  clamp  for  burning  the  bricks  was  placed  on  that  part 
of  the  defendant's  land  most  distant  from  the  plaintiff's 
house,  and  so  as  to  create  no  further  annoyance  than 
necessarily  resulted  from  the  burning  of  bricks ;  and  the 
question  was  whether,  under  the  circumstances  so  proved, 
an  action  could  be  maintained  in  respect  of  such  an- 
noyance. 

The  Lord  Chief  Justice  intimated  that  the  case  came 
within  the  principle  laid  down  in  Hole  v.  Barlow  (a), 
and  directed  the  jury,  upon  the  authority  of  that  case, 
that  if  they  thought  that  the  spot  was  convenient  and 
proper,  and  the  burning  of  the  bricks  was,  under  the 
circumstances,  a  reasonable  use  by  the  defendant  of  his 
own  land,  the  defendant  would  be  entitled  to  a  verdict 
upon  the  first  count,  independent  of  the  small  matter  of 
whether  there  was  an  interference  with  the  plaintiff's 
comfort  thereby.  Upon  this  ruling  a  verdict  was  by 
arrangement  entered  for  the  defendant  on  the  first  count, 
leave  being  reserved  to  the  plaintiff  to  move  to  set  it 
aside,  if  the  Court  should  be  of  opinion  that  the  above 
ruling  of  the  Lord  Chief  Justice  was  erroneous. 

Upon  the  second  count,  a  verdict  was  by  arrangement 
entered  for  the  plaintiff,  with  Is.  damages,  but  no  ques- 
tion arose  on  that  count. 

In  the  following  Michaelmas  Term, 

Pdersdorff  Seijt  moved  for  a  rule  calling  upon  the 
defendant  to  shew  cause  why  a  verdict  should  not  be 
(a)  4C.A2yr.A33i. 
VOL.    III.  P  B.    &    S. 
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[1860.1      entered  for  the  plaintiff  on  the  first  count  for  40«. 
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Per  Curiam.    (Cockburn  C.  J.^  Wiohtman,  Hill 
and  Blackburn  JJ.) 

Rule  refused^  with  leave  to  appeal. 


IN  THE  EXCHEQUER  CHAMBER. 
Bamford  against  Turnley. 

For  head  note,  see  ante,  p.  62. 

nPHE  plaintiff  haying  appealed  against  the  above  deci- 
sion, a  case  setting  forth  the  facts  was  stated,  and 
concluded  as  follows : — 

"  If  the  Court  should  be  of  opinion  that,  upon  the 
facts  as  stated,  the  ruling  of  the  Lord  Chief  Justice, 
founded  upon  the  decision  of  Hole  v.  Barlow,  was 
erroneous,  the  verdict  found  for  the  defendant  on  the 
first  count  is  to  be  set  aside,  and  a  verdict  entered  for 
the  plaintiff  instead  thereof  with  40^.  damages. 

''  If  the  Court  should  be  of  a  contrary  opinion,  the 
verdict  entered  for  the  defendant  upon  the  first  count  is 
to  stand.'' 

The  case  was  argued,  in  Easter  Vacation,  May  14th, 
before  Erle  C.  J.,  Pollock  C.  B.,  Williams  and 
Keating  JJ.,  and  Bbamwell  and  Wilde  BB. 

Mellish  (with  him  Petersdorff  Serjt.  and  Garth)  ^  for 
the  plaintiff — There  is  no  material  distinction  between 
the  £acts  in  this  case  and  those  in  Hole  v.  Barlow  {a) ; 

(a)  4  C.  B.  y.  8.  334. 
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but  it  has  been  found  at  Nisi  prius  moat  difficult  to        1862. 
apply  that  decision^  and  this  Court  will  not  affirm  it.  bamfobd 

A  convenient  and  proper  place  for  erecting  a  brick  xornlkt. 
kiln  must  be  a  place  where  it  wiU  not  be  a  nuisance 
to  any  person.  It  lies  on  the  other  side  to  shew 
what  is  the  extent  of  the  exception  to  the  common  law 
rule  that  a  person  may  not  lawfully  erect  anything  even 
on  his  own  land  which  will  materially  disturb  his  neigh- 
bour in  the  enjoyment  of  his.  It  may  be  that  for  the 
sake  of  trade  in  towns^  or  for  the  public  benefit,  a 
nuisance  is  sometimes  justified,  such  as  a  tallow 
chandler's  factory ;  but  the  nuisance  in  the  present  case 
was  created  by  the  defendant  for  a  private  purpose,  viz., 
burning  bricks  for  building  a  house  for  himself,  and  the 
extent  of  advantage  or  convenience  to  the  defendant 
cannot  justify  the  creation  of  such  a  nuisance  to  the 
plaintiff.  The  only  question  is  whether  there  is  a  real 
substantial  injury  to  the  plaintiff,  he  being  supposed  to 
be  of  ordinary  character  and  nerves,  and  with  reference 
to  the  state  of  the  neighbourhood. 

The  Court  in  Hok  v.  Barlow  (a)  refer  to  1  Com. 
Diff.,  Action  upon  the  Case  for  a  Nuisance  (C),  where  it 
is  said  that  an  action  upon  the  case  does  not  lie  ''  for 
a  reasonable  use  of  my  right,  though  it  be  to  the  annoy- 
ance of  another ;  as,  if  a  butcher,  brewer,  &c.  use  his 
trade  in  a  convenient  place,  though  it  be  to  the  annoy- 
ance of  his  neighbour.''  But  no  authority  is  cited  by 
Chief  Baron  Comyns  ;  and,  in  order  to  understand  this 
dictum,  it  is  necessary  to  refer  to  the  instances  in 
which  he  says  the  action  for  a  nuisance  lies.  Thus,  he 
says.  Id,  (A.),  the  action  lies  ''for  a  nuisance  to  the 
habitation  or  estate  of  another,"  for  which  he  cites  autho* 

(a)  4  a  B.  N.  8.  334. 
F   2 
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1862.  rity :  "  So,  if  a  man  erect  anything  offensive  so  near  the 
Bamford  house  of  another,  that  it  becomes  useless  thereby ;  as  a 
TuRNLiT.  s^'^6  sty/^  *'  Or  a  lime  kiln/'  "  Or  a  dye-house/'  *'  Or  a 
tallow  furnace.  But  if  he  be  a  chandler,  qucsreJ^  And 
then  he  says,  Id.  (C),  *'  But  an  action  upon  the  case  does 
not  lie  upon  a  thing  done  to  the  inconvenience  of  another; 
as,  if  a  man  erect  a  mill  near  to  the  mill  of  another; 
whereby  the  other  loses  part  of  his  profit ;  where  the  for- 
mer mill  is  not  a  tempore  cujus  contrar.  ^c"  "  If  a  man 
set  up  a  school  so  near  my  study,  who  am  of  the  profession 
of  the  law,that  the  noise  interrupts  my  studies/'  But  a 
lawyer  has  no  more  right  than  another  person.  [PoU 
lock,  C.  B.  There  is  no  foundation  for  that  distinction. 
Erie  C.  J.  The  degree  of  nuisance  is  always  a  question 
for  the  jury.]  But  in  the  present  case  the  way  of 
leaving  the  question  to  the  jury  was  wrong,  for  it  is 
no  justification  of  a  nuisance  that  it  is  a  reasonable  use 
of  the  defendant's  land.  [  Wilde  B.  Suppose  a  man 
builds  upon  his  land  a  house  which  excludes  the  light 
from  his  neighbour's  windows.]  No  right  to  light 
is  acquired  until  twenty  years'  enjoyment ;  whereas  a 
man  has  a  right  to  pure  air  as  soon  as  his  house  is 
built  \_Wilde  B.  A  man  has  only  a  right  to  reason- 
ably pure  air.]  There  are  numerous  cases  in  which, 
if  there  had  been  such  a  rule  as  is  contended  for  by 
the  defendant,  it  would  obviously  have  been  relied 
on.  In  the  earliest  case  (a),  cited  in  Gale  on  Ease- 
ments,  279,  280,  which  was  a  writ  of  *'  Quod  permittat'* 
against  the  defendant  for  building  a  lime  kiln  near 
the  plaintiff's  house,  though,  as  was  said  in  Aldred^s 
Case  (A),  "  the  building  of  a  lime  kiln  is  good  and  profit* 
able,"  it  was  not  suggested  that  an  action  would  not  lie 

(fl)  AsHs.  4.  fo.  6  *.  pi.  3.  {b)  9  Co,  67  fl.,  68  b.,  69  «.. 
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if  it  was  built  in  a  convenient  place.   In  AldrecTs  Case  (a)        1862. 

there  was  no  question  as  to  any  reasonable  right  of  the     bamford  ~ 

defendant  to  have  the  hog  stye  near  the  plaintiff's  house,      turiiibt. 

{^Pollock  C.  B.     In  the  first  case  it  was  alleged  that  the 

smoke  from  the  lime  kiln  entered  the  plaintiff's  house^ 

"  so  that  no  man  could  dwell  there  -/'  and  in  AldrecPs  Case 

the  declaration  alleged  that  the  plaintiff  and  his  servants 

could  not  remain  in  the  house  without  danger  of  infection 

from  the  hog  stye.]    In  Jones  v.  Potoell  {b)  Hide  C.  J.  said 

a  tan  house  was  necessary,  for  all  persons  wear  shoes ; 

nevertheless  it  may  be  pulled  down  if  it  be  erected  to 

the  nuisance  of  another.  In  Rex  v.  Pierce  (c)  it  was  held 

that  the  trade  of  a  soap  boiler,  though  such  a  trade  was 

honest,  and  might  be  lawfully  used,  could  not  be  carried 

on  to  the  annoyance  of  the  neighbourhood.     In  Walter 

V.  Selfe  {d)  Knight  Bruce  V.  C.  granted  an  injunction 

under  circumstances  very  similar  to  those  in  the  present 

case.  In  1  RoL  Abr.  89,  pi.  7,  Action  sur  Case  {'ii.)Nusans, 

Poynton  v.   Gill  is  cited,  which  was  an  action  on  the 

case  against  the  defendant  for  raising  the  chimney  of  a 

lead  smelting  house  near  the  close  of  the  plaintiff,  so 

that  the  grass  and  trees  of  the  dose  were  corrupted  by 

the  smoke  from  the  chimney,  and  thereby  the  plaintiff  lost 

the  grass  and  trees,  and  also  two  horses  and  a  cow  which 

were  depasturing  in  the  close;  and  it  was  held  that 

though  the  trade  was  legal,  and  for  the  benefit  of  the 

public  and  necessary,  the  action  lay,  because  the  trade 

might  be  carried  on  in  waste  places,  and  large  commons 

remote  from  inclosures,  so  that  no  loss  or  damage  would 

arise  from  it  to  the  owners  of  adjoining  land.     [He  also 

(a)  9  Co,  57  a.  (b)  Palm,  636.  639;  8.  C,  Hutt,  136. 

(c)  2  Shaw,  327. 

(d)  4t2kG,j-  8m,  315,  afBnned  on  appeal;  see  Id,,  p.  326. 
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1862.  cited  Anon,  (a).]  In  actions  for  corrupting  watercourses 
Bamfobd  i^  has  never  been  alleged  that  the  convenience  of  the 
TuRNLiT.  defendant  is  to  be  considered.  [Pollack  C.  B.  Water 
in  the  smallest  degree  corrupted  is  rendered  useless  for 
domestic  purposes.  Causes  of  action  have  arisen,  as  in 
Priestley  v.  Fowler  {b),  which  nobody  in  Westminster  Hall 
dreamed  of :  why  may  not  defences  to  this  class  of  actions 
arise  as  we  become  more  familiar  with  the  exigencies  of 
society  ?]  It  is  for  the  public  advantage  that  no  nuisance 
be  committed ;  and  landowners  and  others,  interested  in 
works  which  are  injurious  to  their  neighbours,  will  find 
means  of  avoiding  the  creation  of  nuisances. 

The  cases  in  which  the  doctrine  that  a  person  who 
comes  to  a  ntiisance  has  no  right  of  action,  which  is  found 
in  2  BL  Comm.  402,  was  exploded,  are  in  favour  of  the 
plaintiff.  [He  citeA  Bliss  v.  Hall  (c),  per  Tindal  C.  J.] 
[Williams  J.  In  16  Vin.  Abr.  p.  27,  Nusance,  G.  pi.  18, 
in  the  margin,  it  is  said :  "  Where  there  has  been  an 
antient  brewhouse  time  out  of  mind,  although  in  Clieap- 
side  or  Fleet  Street,  &c.  this  is  not  any  nuisance,  because 
it  shall  be  supposed  to  be  erected  when  there  were  no 
buildings  near;  contra,  if  a  brewhouse  should  be  now 
erected  in  any  of  the  streets  or  trading  places ;  this  shall 
be  a  nuisance,  and  an  action  on  the  case  lies  for  whom- 
soever shall  receive  any  damage  thereby;  and  accordingly 
in  an  action  brought  by  one  Robins  a  laceman  in  Bed- 
ford Street  against  a  brewer  for  a  nuisance  from  the 
brewhouse  to  the  goods  in  his  shop  (it  being  a  brew- 
house of  ten  years*  standing),  the  jury  gave  for  two 
years  damages  60/.  L,  P.  R.  Nusance^  246,  cites  Trin. 
8  W.  8,  C.  B.  Robinis  Case/'] 

(a)  1  Ventr.  26.  (b)  S  M.  ^  W  I. 

(c)  4  Bingi.  N.  C.  183.  186;  S,  C,  5  Scotiy  500.  504. 
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The  exception  laid  down  for  the  first  time  in  Hole  v.        1862. 
Barlow  (a)  was  not  recognized  in  The  Stockport  Water      bamford 
Works  Company  v.  PoUer  (A).  Tdr»l.t. 

Lush  (with  him  Honyman),  for  the  defendant. — The 
decision  in  Hole  v.  Barlow  {a)  was  approved  by  Martin 
and  Channell  BB.  in  The  Stockport  Water  Works  Com- 
panyy.  Potter  {b).  There  are  essential  difierences  between 
the  present  case  and  The  Stockport  Water  Works  Company 
y.  Potter :  in  that  case^  the  nuisance  was  permanent  and 
injurious  to  health  by  corrupting  the  water  of  a  public 
stream  with  poisonous  compounds^  and  there  was  no 
evidence  that  the  defendants  took  any  precautions  to 
prevent  the  nuisance  from  their  calico  printing  works. 
In  the  present  case^  the  plaintiff  and  defendant  stand  in 
a  peculiar  relation  to  each  other  as  purchasers  of  adjoining 
plots  of  ground^  both  of  which  were  laid  out  and  purchased 
as  building  ground^  and  one  inducement  held  out  to  the 
purchaser  was^  that  there  was  abundance  of  brick  earth. 
There  is  no  proposition  of  law  that  every  person  has  an 
absolute  right  to  pure  unadulterated  air  under  all  cir- 
cumstances :  on  the  contrary  every  person  must  enjoy 
his  own  property  subject  to  the  inconvenience  neces- 
sarily resulting  from  the  reasonable  use  by  his  neighbour 
of  his  own  land.  That  explains  the  dicta  that  what 
is  a  nuisance  in  one  place  may  not  be  so  in  another^ 
and  that  whether  a  thing  is  a  nuisance  or  not  depends 
on  the  state  of  the  neighbourhood.  There  is  no  autho- 
rity against  the  ruling  in  Hole  v.  Barlow  (a),  which, 
in  substance,  involves  the  above  proposition.  In  1 
Boll.  Abr.  89,  pi.  7,  Action  sur  Case  (N.)  Nusans,  the 
smoke  from  the  smelting  house  was  destructive  to 
(a)  4  a  B,  N.  8,  331  (*)  1  H,  ^  N.  160. 
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1862.        vegetation.     In  Jones  v.   Powell  (a),  the  jury  found 

Bamford     *hat  the  new  brewhouse  and  privy  were  maliciously 

TuRMLST.     erected  to  deprive  the  plaintiff  of  the  benefit  of  his 

habitation  and  office;   but  the  Judges  intimated  that 

a  reasonable  use  of  either  would  not  be  actionable.     In 

Walter  v.  Selfe  (6),   Knight   Bruce  V.  C.  was   put  in 

the  position  of  judge  and  jury,  and  he  found  that  the 

burning  of  bricks  was  a  nuisance  to  the  plaintiff's  house^ 

which  was  the  same  proposition  as  in  Jones  v.  Powell. 

In  Rich  V.  Basterfield  {c),  Tindal  C.  J.  is   reported  to 

have  said,  ''No  man  may  use  his  right  so  as  to  damage 

another;   though,  on  the  other  hand,  everyone  has  a 

right  reasonably  to  use  his  property,  even  if  he  should 

thereby  annoy  his  neighbour.**     [Erie  C.  J.     That  I 

think  is  correct  language ;  but  the  case  was  tried  before 

me.     JFilde  B.     In  that  dictum  the  term  "  annoy**  is 

used  in  contradistinction  to ''  damage.**]     In  the  report 

of  the  case  in  Banc,  4  C  B.  783,  the  trial  is  stated  to 

have  been  before  Erk  J. ;  and  according  to  that  report 

(p.  787),  the  learned  Judge  left  it  to  the  jury  to  say, 

''  whether  or  not  the  defendant  had  exercised  his  rights 

in  a  reasonable  manner,  with  reference  to  the  property 

in  question.**     [Erie  C.  J.     The  nuisance  in  that  case 

was,  the  making  the  tops  of  the  chimney  of  a  shop  level 

with  the  first  floor  windows  of  the  plaintiff's  dwelling 

house.]     In  Bliss  v.  Hall  {d),  Vaughan  3.  said :  ''  An 

offensive  trade  may  be  a  nuisance  or  not  according  to 

the  place  in  which  it  is  carried  on.''    To  constitute  a 

nuisance,  the  thing  done  must  be  injurious  to  health  or 

(a)  Huit.  135, 136;  8,  C,  Palm,  536. 

{b)  ^JkG.^SnL  315. 

((?)  2  a  #  X  257.  268;  8.  C,  in  banc,  4  C.  JB.  783. 

(rf)  5  Scott,  500.  606 ;  &  C.  4  Binff.  N.  C.  183. 
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comfort  and  be  without  excuse,  that  is,  not  in  the  rea-  1862. 
sonable  use  of  a  man's  property.  It  is  no  answer  to  bampobd 
an  action  that  the  plaintiff  has  come  to  the  nuisance ; 
therefore^  if  this  action  is  maintainable,  a  landowner  may 
have  erected  and  used  a  brick  kiln  on  his  land  for  many 
years,  and  yet  a  person  who  subsequently  buys  an  ad- 
joining piece  of  land  and  builds  a  dwelling  house  upon 
it  may  require  the  brick  kiln  to  be  discontinued. 

MelUsh  replied. 

Cur.  adv.  vult. 

Williams  J.  delivered  the  judgment  of  Eble  C.  J., 
Keating  J.,  Wilde  B.  and  himself. 

On  the  argument  of  this  case,  there  was  some  contest 
as  to  what  the  true  question  was  which  the  Court  had  to 
consider.  On  the  part  of  the  plaintiff  it  was  said  to 
have  been  proved  at  the  trial,  beyond  dispute,  that  the 
burning  of  the  bricks  in  the  kilns  of  the  defendant  was 
a  nuisance,  and  that  the  point  reserved  was,  whether 
it  was  legalized  by  the  other  facts  which  the  jury  must 
be  taken  to  have  found  to  exist.  On  the  part  of  the 
defendant  it  was  said  that  the  true  point  was,  whether, 
under  all  the  circumstances  of  the  case,  the  burning  of 
the  bricks  amounted  to  an  actionable  nuisance. 

It  is  not,  perhaps,  material  which  of  these  contentions 
is  correct.  For  the  Lord  Chief  Justice,  at  the  trial, 
directed  the  jury,  on  the  authority  of  Hole  v.  Barlow  (a), 
to  find  for  the  defendant,  notwithstanding  his  burning 
the  bricks  had  interfered  with  the  plaintiff's  comfort,  if 
they  were  of  opinion  that  the  spot  where  the  bricks 
were  burnt  was  a  proper  and  convenient  spot,  and  the 

(a)  4  C.  B.  N.  S.  334. 
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1862.  burning  of  them  was,  under  the  circumstances,  a  reason- 
Bamfobd  ^^-We  use  by  the  defendant  of  his  own  land.  The  jury, 
TaENLET.  consequently,  if  they  were  of  that  opinion,  would  have 
been  bound  to  find  their  verdict 'for  the  defendant,  not- 
withstanding they  were  also  of  opinion  that  the  brick- 
kilns of  the  defendant,  by  immitting  corrupted  air  upon 
the  plaintifiF^s  house,  had  rendered  it  unfit  for  healthy  or 
comfortable  occupation. 

It  was  therefore  treated  as  a  doctrine  of  law  that,  if  the 
I  spot  should  be  found  by  the  jury  to  be  proper  or  con- 
venient, and  the  burning  of  the  bricks  a  reasonable  use 
of  the  land,  these  circumstances  would  constitute  a  bar 
to  the  action ;  and  if  there  is,  in  truth,  no  such  doctrine, 
there  was  a  misdirection :—  it  is  the  same  thing  as  if  there 
had  been  a  plea  averring  the  existence  of  these  cir- 
cumstances, and  a  demurrer  to  the  plea.  Such  a  plea, 
though  it  would  admit  all  the  allegations  in  the  declara- 
tion, would  be  a  good  plea  by  way  of  avoidance,  if  the 
direction  of  the  Chief  Justice  was  right.  And  it  is  not 
material  to  inquire  whether  it  would  be  good  as  averring 
facts  which  amount  to  a  legalization  of  the  nuisance 
stated  in  the  declaration,  or  as  superadding  facts  which, 
taken  together  with  those  stated  in  the  declaration,  shew 
that  the  alleged  annoyance  was  not  an  actionable  nui- 
sance. In  either  point  of  view  the  question  for  our 
consideration  appears  to  be,  whether  the  case  of  Hole  v. 
Barlow  {a)  was  well  decided.  And  we  are  of  opinion 
that  it  was  not. 

That  decision  was  plainly  founded  on  a  passage  in 

Comyns'  Digest,  Action  upon  the  case  for  a  Nuisance  (C), 

which  is  in  the  following  words : — "  So  an  action  does 

not  lie  for  a  reasonable  use  of  my  right,  though  it  be  to 

(a)  4  C.  B.  K  S.  334. 
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the  annoyance  of  another ;  as^  if  a  butcher,  brewer,  Sec,,  18G2. 
use  his  trade  in  a  convenient  place,  though  it  be  to  the  Bamfobd 
annoyance  of  his  neighbour/*  It  may  be  observed  that,  tukklkt. 
in  the  language  of  this  dictum  (for  which  no  authority 
is  cited  by  Comyns),  there  is  a  want  of  precision,  especi- 
ally in  the  words  '^reasonable*'  and  '*  convenient,*'  which 
render  its  meaning  by  no  means  clear.  And  it  may  be 
doubted  whether  the  Court,  in  Hole  v.  Barlow  (a),  did 
not  misunderstand  it  What  is  a  "convenient  place*'  ? 
Does  this  expression  mean,  as  the  Court  understood  it  in 
that  case,  that  the  place  is  proper  and  convenient  for 
the  purpose  of  carrying  on  the  trade,  or  does  it  mean 
that  it  is  a  place  where  a  nuisance  will  not  be  caused  to 
another?  It  has  been  pointed  out  by  Mr.  W^  H.  tVilles, 
in  his  valuable  edition  of  Gale  on  Easements,  p.  410, 
note,  that  this  latter  sense  of  the  word  *'  convenient** 
is  the  one  adopted  by  Hide  C.  J.  in  Jones  v.  Powell  (b), 
where  he  says,  "  A  tan  house  is  necessary,  for  all  men 
wear  shoes,  and  nevertheless  it  may  be  pulled  down  if  it 
be  erected  to  the  nuisance  of  another :  in  like  manner  of 
a  glass  house ;  and  they  ought  to  be  erected  in  places  con- 
venient for  them.**  In  the  original  Noi'man-French  it  is 
"  Un  tan  house  est  necessary,  car  touts  wear  shoes ;  et  un- 
core  ceo  poit  estre  pull  down,  &c.,  si  est  erect  al  nusance 
d*auter :  et  issint  de  glass  house ;  Et  pur  ceux  doieut  estre 
erect  in  places  convenient  pur  eui:.**  The  term  appears 
to  be  used  in  the  same  sense  when  applied  to  questions 
as  to  public  nuisances.  Thus  it  is  said  in  Hawkins  P.  C, 
book  1,  c.  75  (2  Hawk.  P.  C,  by  Leach,  p.  146,  s.  10), 
"  It  seems  to  be  agreed,  that  a  brew  house,  erected  in 
such  an  inconvenient  place  wherein  the  business  cannot 
be  carried  on  without  greatly  incommoding  the  neigh- 
(fl)  4  a  B,  N,  8.  334.  (h)  Palm.  536.  539 ;  5.  C.  Hutt.  135. 
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1862.  bourhood^  may  be  indicted  as  a  common  nuisance.'^  It 
Bamfobd  sbould  seem,  therefore,  that  just  as  the  use  of  an  offen- 
^-  sive  trade  will  be  indictable  as  a  public  nuisance  if  it  be 

carried  on  in  an  inconvenient  place^  t.  e.j  a  place  where 
it  greatly  incommodes  a  multitude  of  persons,  so  it  will 
be  actionable  as  a  private  nuisance  if  it  be  carried  on 
in  an  inconvenient  place,  L  e,,  a  place  where  it  greatly 
incommodes  an  individual. 

If  this  be  the  true  construction  of  the  expression 
"  convenient''  in  the  passage  from  Comyns^  Digest^  the 
doctrine  contained  in  it  amounts  to  no  more  than  what 
has  long  been  settled  law^  viz.^  that  a  man  may^  without 
being  liable  to  an  action^  exercise  a  lawful  trade,  as  that 
of  a  butcher  or  brewer  and  the  like^  notwithstanding  it 
be  carried  on  so  near  the  house  of  another  as  to  be  an 
annoyance  to  him^  in  rendering  his  residence  there  less 
delectable  or  agreeable^  provided  the  trade  be  so  con- 
ducted that  it  does  not  cause  what  amounts,  in  point 
of  law^  to  a  nuisance  to  the  neighbouring  house. 

In  Hole  V.  Barlow  (a),  however,  the  Court  appear  to 
have  read  the  passage  as  containing  a  doctrine  that  a 
place  may  be  "proper  and  convenient"  for  the  carrying 
on  of  a  trade,  notwithstanding  it  is  a  place  where  the 
trade  cannot  be  carried  on  without  causing  a  nuisance 
to  a  neighbour.  This  is  a  doctrine  which  has  certainly 
never  been  judicially  adopted  in  any  case  before  that  of 
Hole  V.  Barlow  (a),  and  moreover  the  adoption  of  it 
would  be  inconsistent  with  the  judgments  pronounced 
in  some  of  the  cases  cited  at  the  bar  during  the  argu- 
ment, and  more  especially  with  the  case  of  Walter  v. 
Selfe  (i).   And  the  introduction  of  such  a  doctrine  into 

(a)  4  a  B.  N.  8.  334. 

(h)  4  De  Qex  ^  8m.  315,  affirmed  on  appeal,  see  Id.  326. 
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our  law  would  we  think  lead  to  great  inconvenience  and       1862. 
hardship,  because,  as  was  forcibly  urged  by  Mr.  MelUsh     bamford 
in  arguing  for  the  plaintiff,  if  the  doctrine  is  to  be  main-     tubnlet. 
tained  at  all,  it  must  be  maintained  to  the  extent  that, 
however  ruinous  may  be  the  amount  of  nuisance  caused 
to  a  neighbour's  property  by  carrying  on  an  offensive 
trade,  he  is  without  redress  if  a  jury  shall  deem  it  right 
to  find  that  the  place  where  the  trade  is  carried  on  is  a 
proper  and  convenient  place  for  the  purpose. 

It  should  be  observed  that  the  direction  of  the  Judge 
to  the  jury  in  Hole  v.  Barlow  (a),  which  was  upheld  by 
the  Court  of  Common  Pleas  was  simply  that  the  verdict 
ought  to  be  for  the  defendant  if  the  place  where  the 
bricks  were  burnt  was  a  convenient  and  proper  place  for 
the  purpose.  But  in  the  present  case,  the  Lord  Chief 
Justice's  direction  to  the  jury  pointed  at  a  further  con- 
dition, viz.,  if  the  burning  of  the  bricks  was  under  the 
circumstances  a  reasonable  use  by  the  defendant  of  his 
own  land.  It  remains,  therefore,  to  consider  whether  the 
doctrine  adopted  in  Hole  v.  Barlow  (a),  if  accompanied 
with  this  addition,  is  maintainable. 

If  it  be  good  law,  that  the  fitness  of  the  locality  pre- 
vents the  carrying  on  of  an  offensive  trade  from  being 
an  actionable  nuisance,  it  appears  necessarily  to  follow 
that  this  must  be  a  reasonable  use  of  the  land.  But  if 
it  is  not  good  law,  and  if  the  true  doctrine  is,  that  when- 
ever, taking  all  the  circumstances  into  consideration, 
including  the  nature  and  extent  of  the  plaintiff's  enjoy- 
ment before  the  acts  complained  of,  the  annoyance  is 
sufficiently  great  to  amount  to  a  nuisance  according  to 
the  ordinary  rule  of  law,  an  action  will  lie,  whatever 
the  locality  may  be,  then  surely  the  jury  cannot  properly 

(a)  4  C.  B.  N.  8,  334. 
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1862.        1>6  asked  whether  the  causing  of  the  nuisance  was  a  rea- 

Bamfobd      sonable  use  of  the  land. 

TuBMLET  ^^  ®^^^  *  question  is  proper  for  their  consideration 

in  an  action  such  as  the  present^  for  a  nuisance  by 
immitting  corrupted  air  into  the  plaintiff's  house^  we 
can  see  no  reason  why  a  similar  question  should  not  be 
submitted  to  the  jury  in  actions  for  other  violations  of 
the  ordinary  rights  of  property ;  e.  g,  the  transmission 
by  a  neighbour  of  water  in  a  polluted  condition.  But 
certainly  it  would  be  difficult  to  maintain^  as  the  law 
now  stands^  that  the  jury^  in  such  an  action,  ought  to 
be  told  to  find  for  the  defendant  if  they  thought  that 
the  manufactory  which  caused  the  impurity  of  the 
water  was  built  on  a  proper  and  convenient  spot,  and 
that  the  working  of  it  was  a  reasonable  use  by  the 
defendant  of  his  own  land.  Again,  where  an  easement 
has  been  gained  in  addition  to  the  ordinary  rights  of 
property,  e.  g,  where  a  right  has  been  gained  to  the 
lateral  passage  of  light  and  air,  no  one  has  ever  sug- 
gested that  the  jury  might  be  told,  in  an  action  for 
obstructing  the  free  passage  of  the  light  and  air,  to  find 
for  the  defendant  if  they  were  of  opinion  that  the  build- 
ing which  caused  the  obstruction  was  erected  in  a 
proper  and  convenient  place,  and  in  the  reasonable  en- 
joyment by  the  defendant  of  his  own  land.  And  yet,  on 
principle,  it  is  difficult  to  see  why  such  a  question  should 
not  be  left  to  the  jury  if  Hole  v.  Barlow  (a)  was  well 
decided. 

We,  are,  however,  of  opinion  that  the  decision  in  that 
case  was  wrong,  and,  consequently,  that  the  direction  of 
the  Lord  Chief  Justice,  which  was  founded  on  it,  was 
erroneous,  that  the  verdict  for  the  defendant  ought  to  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff. 
{a)  4  C.  B.  N.  8,  334. 
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Pollock  C.  B.    The  question  in  this  case  is,  whether       1862. 


the  direction  of  the  Lord  Chief  Justice,  professing  to  be  Bam  ford 
founded  on  the  decision  of  the  Court  of  Common  Pleas  Turnlbt. 
in  Hole  v.  Barlow  {a),  was  right,  and  in  my  judgment 
substantially  it  was  right,  viz.,  taking  it  to  have  been  as 
stated  in  the  case,  viz.,  "  that  if  the  jury  thought  that 
the  spot  was  convenient  and  proper,  and  the  burning  of 
the  bricks  was,  under  the  circumstances,  a  reasonable 
use  by  the  defendant  of  his  own  land,  the  defendant 
would  be  entitled  to  a  verdict.^'  I  do  not  think  that! 
the  nuisance  for  which  an  action  will  lie  is  capable  of 
any  legal  definition  which  will  be  applicable  to  all  cases 
and  useful  in  deciding  them.  The  question  so  entirely 
depends  on  the  surrounding  circumstances, — the  place  I 
where,  the  time  when,  the  alleged  nuisance,  what,  the 
mode  of  committing  it,  how,  and  the  duration  of  it, 
whether  temporary  or  permanent,  occasional  or  con- 
tinual,— as  to  make  it  impossible  to  lay  down  any  rule 
of  law  applicable  to  every  case,  and  which  will  also  be 
useful  in  assisting  a  jury  to  come  to  a  satisfactory  con- 
clusion : — it  must  at  all  times  be  a  question  of  fact  with 
reference  to  all  the  circumstances  of  the  case. 

Most  certainly  in  my  judgment  it  cannot  be  laid 
down  as  a  legal  proposition  or  doctrine,  that  anything 
which,  under  any  circumstances,  lessons  the  comfort  or 
endangers  the  health  or  safety  of  a  neighbour,  must 
necessarily  be  an  actionable  nuisance.  That  may  be  a 
nuisance  in  Grosvenor  Square  which  would  be  none  in 
Smithfield  Market,  that  may  be  a  nuisance  at  midday 
which  would  not  be  so  at  midnight,  that  may  be  a 
nuisance  which  is  permanent  and  continual  which  would 
be  no  nuisance  if  temporary  or  occasional  only.  A 
(fl)  4  a  B.  N,  8,  334. 
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1862.  clock  striking  tHe  hour^  or  a  bell  ringing  for  some 
Baxford  domestic  purpose,  may  be  a  nuisance^  if  unreasonably 
TuMLBT  ^^^^  ^^^  discordant,  of  which  the  jury  alone  must 
judge;  but  although  not  unreasonably  loud,  if  the 
owner,  from  some  whim  or  caprice,  made  the  dock 
strike  the  hour  every  ten  minutes,  or  the  bell  ring  con- 
tinually, I  think  a  jury  would  be  justified  in  considering 
it  to  be  a  very  great  nuisance.  In  general,  a  kitchen 
chimney,  suitable  to  the  establishment  to  which  it 
belonged,  could  not  be  deemed  a  nuisance,  but  if  built 
in  an  inconvenient  place  or  manner,  on  purpose  to  an- 
noy the  neighbours,  it  might,  I  think,  very  properly  be 
treated  as  one.  The  compromises  that  belong  to  social 
life,  and  upon  which  the  peace  and  comfort  of  it  mainly 
depend,  furnish  an  indefinite  number  of  examples  where 
some  apparent  natural  right  is  invaded,  or  some  enjoy- 
ment abridged,  to  provide  for  the  more  general  conve- 
nience or  necessities  of  the  whole  community ;  and  I 
think  the  more  the  details  of  the  question  are  examined 
the  more  clearly  it  will  appear  that  all  that  the  law  can 
do  is  to  lay  down  some  general  and  vague  proposition 
which  will  be  no  guide  to  the  jury  in  each  particular 
case  that  may  come  before  them. 

I  am  of  opinion  that  the  passage  in  Comyn^  Digest^ 
Action  upon  the  Case  for  a  Nuisance  (C),  is  good  law,  I 
think  the  word  '' reasonable^'  cannot  be  an  improper 
word,  and  too  vague  to  be  used  on  this  occasion,  seeing 
that  the  question  whether  a  contract  has  been  reasonably 
performed  with  reference  to  time,  place  and  subject 
matter,  is  one  that  is  put  to  a  jury  almost  as  often  as 
a  jury  is  assembled.  If  the  act  complained  of  be  done 
in  a  convenient  manner,  so  as  to  give  no  unnecessary 
annoyance,  and  be  a  reasonable  exercise  of  some  ap- 
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parent  right,  or  a  reasonable  use  of  the  land,  house  or  \  1862 
property  of  the  party  under  all  the  circumstances,  in 
which  I  include  the  degree  of  inconvenience  it  will 
produce,  then  I  think  no  action  can  be  sustained,  if 
the  jury  find  that  it  was  reasonable, — as  the  jury  must 
be  taken  to  have  found  that  it  was  reasonable  that  the 
defendant  should  be  allowed  to  do  what  he  did,  and 
reasonable  that  the  plaintiff  should  submit  to  the  incon- 
venience occasioned  by  what  was  done.  And  this  gets  rid 
of  the  diflSculty  suggested  in  the  judgment  just  read  by 
my  brother  fFilliams;  because  it  cannot  be  supposed 
that  a  jury  would  find  that  to  be  a  reasonable  act  by  a 
person  which  produces  any  ruinous  effect  upon  his 
neighbours. 

With  respect  to  the  proposed  judgment  of  the  CJourt, 
as  the  case  does  not  state  that  leave  was  given  by 
the  consent  of  the  defendant's  coimsel,  or  indeed  at 
all,  to  enter  a  verdict  for  the  plaintiff  for  40«.  damages, 
it  appears  to  me  that  all  that  this  Court  of  error 
can  do,  if  it  disapproves  of  the  direction  of  the  Lord 
Chief  Justice,  is  to  award  a  venire  de  novo,  that 
the  jury  may  find  a  verdict  under  a  proper  direction ; 
for  there  is  strong  ground  for  Contending  that  the 
entire  plot  of  ground,  of  which  the  plaintiff's  and  the 
defendant's  land  formed  a  part,  was  sold  in  various 
lots,  on  the  understanding  that  the  brick  earth  should 
be  made  into  bricks  and  burnt,  in  order  to  erect 
houses  on  the  defendant's  lots,  and  it  would  seem  not 
perfectly  just  that  the  purchaser  of  one  of  the  lots 
should  actually  turn  his  brick  earth  into  bricks,  and 
build  a  house,  and  then  deny  the  same  advantage  to 
his  neighbours.    I  think  therefore  that,  if  my  learned 
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brothers  are  right  in  denying  to  the  jury  the  power  of 
finding  that  any  act  was  an  act  reasonable  to  be  done^ 
still,  on  the  statement  of  the  present  case,  the  Conrt 
has  not  power  to  enter  a  verdict  for  the  plaintiflF  for  40*. 
But  in  my  opinion  the  judgment  of  the  Court  below 
ought  to  be  affirmed* 


Martin  R  read  the  judgment  of 


Bramwell  B.  I  am  of  opinion  that  this  judgment 
should  be  reversed.  The  defendant  has  done  that  which, 
if  done  wantonly  or  maliciously,  would  be  actionable  as 
being  a  nuisance  to  the  plaintiff^s  habitation  by  causing 
a  sensible  diminution  of  the  comfortable  enjoyment  of 
it.  This,  therefore,  calls  on  the  defendant  to  justify  or 
excuse  what  he  has  done.  And  his  justification  is  this : 
He  says  that  the  nuisance  is  not  to  the  health  of  the 
inhabitants  of  the  plaintifi^'s  house,  that  it  is  of  a  tem- 
porary character,  and  is  necessary  for  the  beneficial  use 
of  his,  the  defendant's,  land,  and  that  the  public  good 
requires  he  should  be  entitled  to  do  what  he  claims 
to  do. 

The  question  seems  to  me  to  be,  [Is  this  a  justification 
in  law, — and,  in  order  not  to  make  a  verbal  mistake,  I 
I  will  say,-f  a  justification  for  what  is  done,  or  a  matter 
iwhich  makes  what  is  done  no  nuisance  ?  It  is  to  be 
borne  in  mind,  however,  that,  in  fact,  the  act  of  the 
defendant  is  a  nuisance  such  that  it  would  be  actionable 
if  done  wantonly  or  maliciously.  The  plaintiff,  then, 
has  a  prima  facie  case.  The  defendant  has  infringed 
the  maxim  Sic  utere  tuo  ut  alienum  non  laedas.  Then, 
what  principle  or  rule  of  law  can  he  rely  on  to  defend 
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himself?  It  is  clear  to  mj  mind  that  there  is  some  i862. 
exception  to  the  general  application  of  the  maxim  men-  bajifoed 
tioned.  The  instances  put  during  the  argument,  of  toij^*le^^ 
burning  weeds,  emptying  cess-pools,  making  noises 
during  repairs,  and  other  instances  which  would  be 
nuisances  if  done  wantonly  or  maliciously,  nevertheless 
may  be  lawfully  done.  It  cannot  be  said  that  such  acts 
are  not  nuisances,  because,  by  the  hypothesis,  they  are ; 
and  it  cannot  be  doubted  that,  if  a  person  maliciously 
and  without  cause  made  dose  to  a  dwelling-house  the 
same  offensive  smells  as  may  be  made  in  emptying  a 
cesspool,  an  action  would  lie.  Nor  can  these  cases  be 
got  rid  of  as  extreme  cases,  because  such  cases  properly 
test  a  principle.  Nor  can  it  be  said  that  the  jury  settle 
such  questions  by  finding  there  is  no  nuisance,  though 
there  is.  For  that  is  to  suppose  they  violate  their  duty, 
and  that,  if  they  discharged  their  duty,  such  matters 
would  be  actionable,  which  I  think  they  could  not  and 
ought  not  to  be.  There  must  be,  then,  some  principle 
on  which  such  cases  must  be  excepted.  It  seems  to  me 
that  that  principle  may  be  deduced  from  the  character 
of  these  cases,  and  is  this,  viz.,  that  those  acts  necessary 
for  the  common  and  ordinary  use  and  occupation  of 
land  and  houses  may  be  done,  if  conveniently  done, 
without  subjecting  those  who  do  them  to  an  action.  This 
principle  would  comprehend  all  the  cases  I  have  men- 
tioned, but  would  not  comprehend  the  present,  where 
what  has  been  done  was  not  the  using  of  land  in  a 
common  and  ordinary  way,  but  in  an  exceptional  man- 
ner — not  unnatural  nor  unusual,  but  not  the  common 
and  ordinary  use  of  land.  There  is  an  obvious  necessity 
for  such  a  principle  as  I  have  mentioned.     It  is  as  much 
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1862.  for  the  advantage  of  one  owner  as  of  another ;  for  the 
Bamford  ^®^  nuisance  the  one  complains  of,  as  the  result  of  the 
ordinary  use  of  his  neighbour's  land,  he  himself  will 
create  in  the  ordinary  use  of  his  own,  and  the  reciprocal 
nuisances  are  of  a  comparatively  trifling  character.  The 
convenience  of  such  a  rule  may  be  indicated  by  calling 
it  a  rule  of  give  and  take,  live  and  let  live. 

Then  can  this  principle  be  extended  to,  or  is  there 
any  other  principle  which  will  comprehend,  the  present 
case?  I  know  of  none:  it  is  for  the  defendant  to  shew 
it.  None  of  the  above  reasoning  is  applicable  to  such  a 
cause  of  nuisance  as  the  present.  It  had  occurred  to 
me,  that  any  not  unnatural  use  of  the  land,  if  of  a  tem- 
porary character,  might  be  justified ;  but  I  cannot  see 
why  its  being  of  a  temporary  nature  should  warrant  it. 
What  is  temporary, — one,  five,  or  twenty  years  ?  If 
twenty,  it  would  be  difficult  to  say  that  a  brick  kiln  in 
the  direction  of  the  prevalent  wind  for  twenty  years 
would  not  be  as  objectionable  as  a  permanent  one  in 
the  opposite  direction.  If  temporary  in  order  to  build 
a  house  on  the  land,  why  not  temporary  in  order  to 
exhaust  the  brick  earth  ?  I  cannot  think  then  that  the 
nuisance  being  temporary  makes  a  difference. 

But  it  is  said  that,  temporary  or  permanent,  it  is  law- 
ful because  it  is  for  the  public  benefit.  Now,  in  the 
first  place,  that  law  to  my  mind  is  a  bad  one  which,  for 
the  public  benefit,  inflicts  loss  on  an  individual  without 
compensation.  But  further,  with  great  respect,  I  think 
this  consideration  misapplied  in  this  and  in  many  other 
cases.  The  public  consists  of  aU  the  individuals  of  it, 
and  a  thing  is  only  for  the  public  benefit  when  it  is  pro- 
ductive of  good  to  those  individuals^  on  the  balance  of 
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loss  and  gain  to  all.     So  that  if  all  the  loss  and  all  the 
gain  were  borne  and  received  by  one  individual,  he  on 
the  whole  would  be  a  gainer.     But  whenever  this  is  the 
case, — whenever  a  thing  is  for  the  public  benefit,  pro- 
perly understood, — the  loss  to  the  individuals  of  the 
'  public  who  lose  will  bear  compensation  out  of  the  gains 
of  those  who  gain.     It  is  for  the  public  benefit  there 
should  be  railways,  but  it  would  not  be  unless  the  gain 
of  having  the  railway  was  sufficient  to  compensate  the 
loss  occasioned  by  the  use  of  the  land  required  for  its 
site;  and  accordingly  no  one  thinks  it  would  be  right  to 
take  an  individual's  land  without  compensation  to  make 
a  railway.   It  is  for  the  public  benefit  that  trains  should 
run,  but  not  unless  they  pay  their  expences.     If  one  of 
those  expences  is  the  burning  down  of  a  wood  of  such 
value  that  the  railway  owners  would  not  run  the  train 
and  bum  down  the  wood  if  it  were  their  own,  neither  is 
it  for  the  public  benefit  they  should  if  the  wood  is  not 
their  own.     If,  though  the  wood  were  their  own,  they 
still  would  find  it  compensated  them  to  run  trains  at  the 
cost  of  burning  the  wood,  then  they  obviously  ought  to 
compensate  the  owner  of  such  wood,  not  being  them- 
selves, if  they  bum  it  down  in  making  their  gains.     So 
in  like  way  in  this  case  a  money  value  indeed  cannot 
easily  be  put  on  the  plaintiff's  loss,  but  it  is  equal  to 
some  number  of  pounds  or  pence,  10/.,  50/.  or  what  not : 
unless  the  defendant's  profits  are  enough  to  compensate 
this,  I  deny  that  it  is  for  the  public  benefit  he  should  do 
what  he  has  done ;  if  they  are,  he  ought  to  compensate. 
The  only  objection  I  can  see  to  this  reasoning  is,  that 
by  injunction  or  by  abatement  of  the  nuisance  a  man  who 
woidd  not  accept  a  pecuniary  compensation  might  put 
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1862.  a  stop  to  works  of  great  value,  and  mucH  more  than 
Bamford  enough  to  compensate  him.  This  objection,  however,  is 
TuRKLBY  comparatively  of  small  practical  importance;  it  may  be 
that  the  law  ought  to  be  amended,  and  some  means  be 
provided  to  legalise  such  cases,  as  I  believe  is  the  case  in 
some  foreign  countries  on  giving  compensation;  but  I  am 
clearly  of  opinion  that,  though  the  present  law  may  be 
defective,  it  woidd  be  much  worse,  and  be  unjust  and 
inexpedient,  if  it  permitted  such  power  of  inflicting  loss 
and  damage  to  individuals,  without  compensation,  as  is 
claimed  by  the  argument  for  the  defendant. 

Since  the  decision  of  Hole  v.  Barlow  (a),  claims  have 
been  made  to  poison  and  foul  rivers,  and  to  bum  up  and 
devastate  land,  on  the  ground  of  public  benefit.  I  am 
aware  that  case  did  not  decide  so  much,  but  I  have  a 
difficulty,  for  the  reasons  I  have  mentioned,  in  saying 
that  what  has  been  so  contended  for  does  not  follow  from 
the  principles  enunciated  in  that  case. 

If  we  look  to  analogous  cases  I  find  nothing  to  coun- 
tenance the  defendant's  contention.  A  riparian  owner 
cannot  take  water  for  the  public  benefit ;  he  cannot  foul 
it  for  the  public  benefit,  if  to  the  prejudice  of  another 
owner.  A  common  cannot  be  enclosed  on  such  principle. 
A  window,  the  fee  simple  of  which  is  5*.,  cannot  be 
stopped  up  by  a  building  worth  1,000,000/.,  of  the  great- 
est public  benefit,  nor  a  way.  The  windows  of  such  a 
house  might  be  blocked  from  light  and  air,  however 
contrary  that  might  be  to  the  public  benefit. 

It  is  true  that  a  man's  character  may  be  unjustly 
attacked  in  some  cases  without  remedy.  But  we  ought 
to  follow  the  rule,  not  the  exception;  and  that  that  is 

\a)  4  C.  B.  N.  S.  334. 
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an  exception  and  anomalous  cannot  be  doubted.  It  is  18G2. 
shewn  by  such  instances  as  I  have  put,  and  by  this : —  bamfobd 
if  a  man  sees  another  apparently  committing  a  felony, 
he  is  bound  by  law  to  prevent  it  if  the  man  is  really 
committing  it ;  but  if  it  turns  out  that  no  felony  is  being 
committed,  the  arrest  of  such  a  man  would  be  an  assault 
and  false  imprisonment. 

As  to  the  somewhat  remote  illustration  of  taking  a 
man's  land  in  case  of  foreign  invasion,  it  is  said  that  is 
a  case  of  "  necessity  -/'  but  it  can  hardly  be  a  ''necessity^' 
to  burn  bricks  on  the  defendant  s  land,  to  the  nuisance  of 
the  plaintiff,  without  compensation. 

I  confess  then  I  can  see  no  reason  or  principle  in  the 
defendant's  contention. 

With  the  greatest  respect  for  those  who  decided  Hok 
v.  Barlow  (a),  I  cannot,  for  the  reasons  I  have  given, 
agree  with  it.  That  case  reminds  me  strongly  of 
what  the  late  Lord  Dentnan  said,  that  he  suspected  a 
case  very  much  when  he  found  it  continually  quoted 
immediately  after  its  decision ;  and  certainly  Hole  v. 
Barlow  has  been  so  quoted,  and  defences  made  on  its 
authority  which  never  would  have  been  thought  of  before 
it  appeared  It  stands  alone.  It  is  practically  opposed 
to  cases  of  daily  occurrence,  where  such  a  point  might 
have  been  made  and  was  not.  I  have  a  difficulty  in 
putting  a  meaning  on  the  words  "  convenient,  reasonable 
and  proper,*'  as  there  used.  "  Convenient,  reasonable 
and  proper*'  as  regards  the  sufferer  ?  No.  **  Convenient, 
reasonable  and  proper"  as  regards  the  defendant?  That 
cannot  be,  as  that  might  place  the  nuisance  close  to  the 
plaintiff,  to  the  entire  loss  of  the  power  of  dwelling  in 

(fl)  4  a  B,  N.  S.  334. 


88 


EXCH.   CH.    TRINITY  VACATION. 


1862.  his  house.  "  CJonvenient,  reasonable  and  proper*'  as 
Bamford  between  the  two  ?  Then  the  nuisance  may  lawfully  be 
Tdehlkt.  greater,  as  the  defendant's  premises  are  smaller  and  so 
his  kiln  must  be  nearer.  "  Convenient,  reasonable  and 
proper*'  as  regards  the  public  good  ?  That  I  have  already 
dealt  with.  These  words  are  perfectly  intelligible  when 
applied  to  such  nuisances  as  would  form  the  common 
and  ordinary  use  of  land,  &c  See  the  comments  on 
the  case  by  Mr.  fF.  H.  WUles  in  his  edition  of  Gale  on 
EdsementSy  p.  409,  note.  It  is  countenanced  by  the  pas- 
sage from  Comyns*  Digest^  tit.  Action  upon  the  Case  for 
a  Nuisance  (C.)  alone,  which  is  contradicted  in  the  same 
book,  and  is  sufficiently  dealt  with  by  the  judgment  of 
my  brother  Williams. 

In  the  result,  then,  I  think  it  should  be  overruled, — 
which  practically  is  the  question  here;  and  that  our 
judgment  should  be  for  the  plaintiff. 

Judgment  reversed,  and  entered  for 
the  plaintiff  for  40*.  (a). 

(a)    The  parUee  afterwards  agreed  to  enter  a  stet  processuB. 
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IN  THE  EXCHEQUER  CHAMBEK.         Thu^^y. 

June  19th. 


Tamvaco  and  others  against  Lucas  and  others.  Vendor  and 

•^  vendee. 

Construction 
The  defendants  had  become  responsible,  as  del  credere  agents,  for  the  ofcmtracU 
purchase  of  a  cargo  of  wheat  of  from  1800  to  2000  quarters,  to  be  '*  Payment  tn 
shipped  at  the  price  of  60».  per  quarter  free  on  board  at  Taganrog  ^  "and  exchange  for 
including  freight  and  insurance  to  any  safe  port  in  the  United  King-  shipping    ^^ 
dom."    "  Payment  cash  in  London  in  exchange  for  shipping  documents."  documents. 
Plaintiffs  tendered  the  following  shipping  documents  of  a  careo  answer- 
ing the  description  in  the  contract:  a  charterparty ;  a  bill  of  lading  and 
provisional  invoice,  in  both  of  which  the  cargo  was  stated  to  be  1850 
quarters,  at  509.  per  quarter,  4626^.,  less  freight,  at  lOs.  9<^.  per  quarter, 
lOOR  lOs.;  and  a  policy  of  insurance  effected  on  the  car^  valued  at 
3600/.     On  behalf  of  the  plaintiffs  evidence  was  given,  which  was  not 
contradicted,  that  the  policy  tendered  was  sufficient  to  protect  the  interest 
of  the  shipper  of  the  cargo  at  the  time  of  shipment.    In  an  action  against 
the  defendants  for  not  paying  or  procuring  from  their  principal  pavment 
of  the  price  of  the  cargo,  they  pleaded  that  plaintiffs  were  not  ready  and 
willing  to  tender,  nor  did  they  tender,  "  the  usual  shipping  documents" 
accor£ng  to  the  contract:   Held,  that  whether  the  plaintiffs  had  so 
tendered  was  a  question  for  the  jury. 

'T^HE  defendants  having  appealed  against  the  decision 
of  the  Court  in  this  case^  reported  vol.  1,  p.  185,  the 
appeal  was  now  heard  before  Eble  C.  J.,  Pollock  C.  B., 
WiLLLiMS,  WiLLES  and  Btles  JJ.,  and  Martin  and 
Channell  BB. 


The  Court,  at  the  outset,  remarked  that  new  facts, 
which  were  not  brought  to  the  notice  of  the  Court 
below,  had  been  introduced  into  the  case,  and  declared 
their  intention  to  disregard  them. 

Honyman  {Mathew  with  him),  for  the  defendants, 
argued  that  the  policy  of  insurance  in  this  case,  being  a 
written  document,  the  construction  of  it  was  for  the 
Court;  and  that  the  term  insurance  meant  indemnity 
against  loss,  for  which  purpose  the  policy  tendered  was 
not  sufficient. 
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M'^atkin  Williams  {Montague  Smith  with  him),  for  the 
plaintiffs,  were  not  called  on. 

The  Court  said  the  judgment  must  be  affinned. 
Whether  the  delivery  of  such  documents  as  were  here 
delivered  was  a  compliance  with  the  contract  to  deliver  the 
shipping  documents  was  not  a  question  of  law,  but  of 
fact,  which  had  been  determined  by  the  jury  against  the 
defendants. 

Judgment  affirmed. 


Thursday^ 
June  19th. 


Covenant 
running  with 
the  reversion. 
Executor. 
Entry  of 
judgment. 


Gorton  against  Gregoky,  executor  of  Hall. 

A.f  by  indenture,  demised  to  B.  for  a  term  of  years  "  certain  print 
and  bleach  works  and  other  premises,  with  certain  articles,  matters  and 
things  specified  in  a  schedule  thereimder  written,"  and  it  was  agreed 
that  it  should  be  lawful  for  B.,  his  executors,  administrators  and  assigns, 
during  the  continuance  of  the  term,  to  "  renew,  reinstate,  replace  and  sub- 
stitute by  new  or  improved  articles,  matters  and  things,  any  of  the  articles, 
matters  and  things  mentioned  and  specified  in  the  schedule  which  might 
become  worn  oat,  damaged,  destroyed,  rendered  useless  or  superseded 
by  improved  machinery,  and  for  any  of  the  purposes  aforesaid  to  sell  and 
dispose  of  such  articles,  matters  and  things  as  should  so  become  worn 
out,  damaged,  destroyed,  &c.,  and  retain  the  money  arising  by  any  such 
sale  or  sales  to  and  for  his  and  their  own  use  and  benefit ;  and  also  to 
purchase  any  new  or  additional  articles,  matters  and  thin^  which  he  or 
they  might  require  to  be  used  in  his  or  their  trade  of  a  cahco  printer  and 
bleacher,  and  also  to  make  any  improvements  in  and  upon  the  works 
and  premises ;  and  at  the  end  or  other  sooner  determination  of  the  tenn 
of  ten  years  thereby  granted  thereof,  the  articles,  matters  and  thincs 
mentioned  and  specified  in  the  schedule,  or  such  of  them  as  shouM 
then  remain  and  be  in  and  upon  the  demised  premises,  and  also  all 
substituted  or  renewed  articles  and  things,  and  also  all  improvements 
and  additional  articles  and  things  which  might  have  been  purchased  by 
B.,  his  executors,  administrators  or  assigns,  and  used  by  nim  or  them 
in  or  upon  the  demised  premises  in  his  or  their  trade  or  business  of  a 
calico  printer  and  bleacher,  or  any  other  trade,  should  be  valued  and 
appraised."  A.  died  during  the  term,  having  appointed  &c.  his  executor, 
and  devised  to  him  the  reversion  in  the  premises,  and  the  articles, 
matters  and  things  expectant  on  the  determination  of  the  term  at  the 
time  of  his  decease :  Held,  that  this  covenant  did  not  run  with  the  re- 
version, and  therefore  that  B.  having,  in  an  action  against  the  executor 
of  A.f  recovered  the  amoimt  of  the  appraisement  and  his  costs,  judgment 
dc  bonis  propriis  was  erroneous,  and  that  it  ought  to  be  entered  "  de  bonis 
testatoris,  et  si  non  de  bonis  propriis." 
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1862. 
T^HE  declaration  alleged  that  the  plaintifF,  Thomas  gorton 
Gorton^  sued  John  Hall  for  that,  by  an  indenture  grbq'ort. 
made  the  8th  Marchy  1851,  between  one  Richard  Hall 
of  the  one  part,  and  the  plaintiff  of  the  other  part, 
certain  print  and  bleach  works  and  other  premises  in 
the  said  indenture  particular!  j  mentioned  and  described, 
with  certain  articles,  matters  and  things  mentioned 
and  specified  in  a  schedule  thereunder  written,  were 
demised  bj  Richard  Hall  to  the  plaintiff  for  certain 
terms  in  the  indenture  in  that  behalf  mentioned  and 
now  expired.  And  by  the  indenture  it  was  provided 
and  declared  and  agreed,  by  and  between  the  said 
parties  thereto,  that  it  shoidd  be  lawful  for  the  plain- 
tiff, his  executors,  administrators  and  assigns,  and  he 
and  they  were  thereby  authorized  and  empowered  from 
time  to  time  during  the  continuance  of  the  terms  to 
renew,  reinstate,  replace  and  substitute,  by  new  or 
improved  articles,  matters  and  things,  any  of  the  arti- 
cles, matters  and  things  mentioned  and  specified  in 
the  schedule  which  might  become  worn  out,  damaged, 
destroyed,  rendered  useless  or  superseded  by  improved 
machinery,  and  for  any  of  the  purposes  aforesaid  to 
sell  and  dispose  of  such  articles,  matters  and  things 
as  should  so  become  worn  out,  damaged,  destroyed, 
&c.,  and  retain  the  money  arising  by  any  such  sale  or 
sales  to  and  for  his  and  their  own  use  and  benefit ;  and 
also  to  purchase  any  new  or  additional  articles,  matters 
and  things  which  he  or  they  might  require  to  be  used 
in  his  or  their  trade  of  a  calico  printer  and  bleacher, 
and  also  to  make  any  improvements  in  and  upon  the 
works  and  premises  not  exceeding  the  value  of  500/.; 
and  all  which  renewed,  &c.  articles,  matters  and  things, 
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1862.  &ncl  also  the  said  improvements^  should  be  included 
qq^^jj  and  taken  into  account  in  the  valuation  and  appraise- 
G  Eo  R  ™®^*  *o  ^  made  as  thereinafter  mentioned  and  pro- 
vided for  &c. ;  and  it  was  also  provided  &c.^  that  at  the 
end  or  other  sooner  determination  of  the  term  of  ten 
years  thereby  granted  thereof,  the  articles,  matters 
and  things  mentioned  and  specified  in  the  schedule, 
or  such  of  them  as  should  then  remain  and  be  in  and 
upon  the  demised  premises,  and  also  all  substituted 
or  renewed  articles  and  things,  and  also  all  improve- 
ments not  exceeding  the  value  of  5007.,  and  additional 
articles  and  things  which  might  have  been  purchased 
by  the  plaintiff,  his  executors,  administrators  or  assigns, 
and  used  by  him  or  them  in  or  upon  the  demised 
premises  &c.  in  his  or  their  trade  or  business  of  a  calico 
printer  and  bleacher,  or  any  other  trade,  should  be 
valued  and  appraised  by  two  indifferent  persons,  one  of 
them  to  be  nominated  and  appointed  by  and  on  behalf 
of  Richard  Hall,  his  heirs,  executors,  administrators 
or  assigns,  and  the  other  to  be  nominated  and  ap- 
proved by  and  on  behalf  of  the  plaintiff,  his  executors, 
administrators  or  assigns;  and  that  in  case  such  two 
persons  so  to  be  nominated  and  appointed  should  not 
agree  in  the  estimate  or  value  of  the  articles,  matters 
and  things  mentioned  and  specified  in  the  schedule, 
or  such  of  them  as  should  then  remain  and  be  in 
and  upon  the  demised  premises  &c.,  and  of  such  sub- 
stituted or  renewed  and  additional  articles  and  things 
the  same  should  be  valued  and  appraised  by  such  one 
indifferent  person  as  the  first  two  nominees  should 
for  that  purpose  appoint  umpire  in  the  premises : 
and  it  was  further  declared  and  agreed,  &c.,  that  in 
case  the  amount  of  such  valuation  and  appraisement 
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should  be  under  or  less  than  the  value  at  the  date  1862. 
of  the  indenture  of  the  articles,  matters  and  things  Gorton 
mentioned  and  specified  in  the  schedule,  to  wit,  the  gbsqort. 
sum  of  4588/.,  after  deducting  from  the  last  men- 
tioned sum  a  fair  and  reasonable  allowance  upon  the 
amount  thereof  for  the  depreciation  of  the  articles, 
matters  and  things  by  ordinary  wear  and  tear  during 
the  term  of  ten  years,  then  and  in  such  case  the 
plainti£r,  his  executors,  administrators  or  assigns,  should 
and  would  within  one  calendar  month  next  after  the 
amount  thereof  should  be  so  ascertained,  pay  unto 
Richard  Hall,  his  heirs  or  assigns,  such  sum  of  money 
as  should  be  so  ascertained  to  be  the  difference  between 
the  amount  of  the  value  at  the  date  of  the  indenture, 
after  such  deduction  for  wear  and  tear,  and  the  amount 
of  such  valuation  and  appraisement;  but  in  case  the 
amount  of  such  valuation  and  appraisement  should 
exceed  the  sum  of  4588/.,  after  making  such  deduction 
therefrom  for  wear  and  tear^  then  and  in  such  case 
Richard  Hall,  his  heirs,  executors,  administrators  or 
assigns,  should  and  would,  within  one  calendar  month 
next  after  the  ascertainment  thereof,  pay  unto  the 
plaintiff,  his  executors,  administrators  or  assigns,  the 
amount  of  the  excess  beyond,  or  difference  between, 
the  value  at  the  date  of  the  indenture  after  such 
deduction  for  wear  and  tear,  and  the  amount  of  such 
valuation  and  appraisement.  The  declaration  then 
alleged  that  aft;erwards,  and  during  the  continuance 
of  the  terms,  Richard  Hall  died,  having,  by  his  last 
will  and  testament  appointed  the  defendant  executor 
thereof,  and  having  thereby  devised  and  bequeathed  the 
several  reversions  of  and  in  the  demised  premises  and 
articles,  matters  and  things,  expectant  on  the  determi- 
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1862.  nation  of  the  several  terms  of  years  at  the  time  of 
Gorton  *^®  death  of  Richard  Hall  to  the  defendant :  and 
Gbkoobt.  *^*  **  *^®  ^^^  ®^  *^®  ij&rm  of  ten  years  the  plainti£F 
nominated  and  appointed  one  G.  G.  on  his  behalf, 
and  the  defendant  nominated  and  appointed  one  T, 
M.  F.  on  his  behalf,  as  two  indifferent  persons  to  make 
such  valuation  and  appraisement  as  aforesaid  of  the  arti- 
cles, matters  and  things  specified  in  the  schedule,  or  such 
of  them  as  then  remained  and  were  in  and  upon  the 
demised  premises,  and  also  all  substituted  or  renewed 
articles  and  things,  and  also  all  improvements  not  ex- 
ceeding the  value  of  500/.,  and  additional  articles  and 
things  which  had  been  purchased  by  the  plaintiff  and 
used  by  him  in  or  upon  the  demised  premises,  &c.,  in 
his  trade  or  business.  It  then  stated  that  G,  G.  and 
T.  M.  F.  entered  upon  such  valuation  and  appraisement, 
but  did  not  agree  in  the  estimate  or  value  of  the 
articles,  matters  and  things  mentioned  and  specified 
in  the  schedule,  or  such  of  them  as  then  remained 
and  were  in  and  upon  the  demised  premises  &;c.,  and 
of  such  substituted  or  renewed  and  additional  articles 
and  things  as  aforesaid,  and  thereupon  duly  appointed 
one  G,  B.,  being  an  indifferent  person,  umpire  in  the 
premises,  according  to  the  form  .  and  effect  of  the 
indenture  in  that  behalf;  that  G.  B.,  as  such  imipire, 
did  value  and  appraise  the  articles,  matters  and  things 
mentioned  and  specified  in  the  schedule,  or  such  of 
them  as  at  the  end  of  the  term  of  ten  years  remained 
and  were  in  and  upon  the  demised  premises,  and 
such  substituted  or  renewed  and  additional  articles 
and  things  as  aforesaid,  and  all  other  articles,  matters 
and  things  to  be  so  valued  and  appraised,  and  did 
value,  estimate  and  appraise  the  same  as  follows,  by 
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and  in  a  valuation  or  appraisement  in  writing  (tliat  1862. 
is  to  say),  such  of  the  articles^  matters  and  things  Gorton 
specified  in  the  schedule  as  at  the  end  of  the  term  qkto'oby. 
of  ten  years  remained  and  were  in  and  upon  the 
demised  premises^  and  all  substituted  or  renewed 
articles  and  things,  at  the  sum  of  3627/.  17s.  lid. :  im- 
provements at  the  sum  of  1672.  10s. ;  and  additional 
articles  and  things  purchased  by  the  plaintiff  and  used 
by  him  iu  or  upon  the  demised  premises,  at  tiie  sum 
of  344/.  15«.;  making  in  the  whole  the  sum  of  4190/. 
2s.  lid. :  that  G.  B.  did  thereby  further  certify  that  he 
considered  the  sum  of  1538/.  was  a  fair  and  reasonable 
allowance  for  depreciation  of  the  articles,  matters  and 
things  specified  in  the  schedule  by  ordinary  wear  and 
tear  during  the  term  of  ten  years,  to  be  deducted 
from  the  sum  of  4588/.,  the  value  at  the  date  of  the 
lease  of  such  articles,  matters  and  things.  The  decla- 
ration then  averred  that  the  sum  of  1538/L  was  a 
fair  and  reasonable  allowance  upon  the  amount  of 
4588/L  for  the  depreciation  of  the  articles,  matters  and 
things  specified  in  the  schedule,  by  ordinary  wear 
and  tear  during  the  term  of  ten  years :  together  with 
the  fulfilment  of  all  conditions,  &c.,  necessary  to  entitle 
him  to  be  paid  the  sum  of  1140/.  2s.  lid,,  being  the 
amount  of  the  difference  between  the  value  at  the  date 
of  the  indenture  of  the  articles,  matters  and  things 
specified  in  the  schedide,  after  making  such  deduction 
therefirom  for  wear  and  tear,  and  the  amount  of  such 
valuation  and  appraisement :  alleging  as  a  breach  the 
non-payment  of  that  sum,  &c. 
The  defendant  pleaded : 

1.  That  the  deed  in  the  declaration  mentioned  was 
not  the  deed  of  Richard  Hall. 

2.  A  traverse  of  the  umpirage  of  G.  B. 
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*  1862.  3.  That  the  excess  beyond  or  difference  between  the 

Gorton       value  at  the  date  of  the  indenture^  after  such  deduction 

Grsoobt.      ^  ^  ^^^  declaration  mentioned  in  that  behalf^  for  wear 

and  tear^  and  the  amount  of  the  value  and  appraisement 

in  the  declaration  also  mentioned^  was  not  ascertained 

before  the  commencement  of  this  suit. 

4  That  the  sum  of  1538/.,  in  the  declaration  men- 
tioned^ was  not  nor  is  a  £ur  and  reasonable  allowance 
upon  the  amount  of  6588/.  for  the  depreciation  of  the 
articles,  matters  and  things  specified  in  the  schedule 
by  ordinary  wear  and  tear  during  the  term  of  ten 
years. 

Issue  on  all  the  pleas. 

The  case  was  tried,  and  the  jury  having  found  for  the 
plaintiff  on  aU  the  issues,  with  1140/.  2^.  lid.  damages 
and  408,  costs,  judgment  was  signed  as  follows : 

*'  Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  moneys  by  the  jurors 
aforesaid,  in  form  aforesaid,  assessed,  and  also  180/.  Ss.ld, 
for  his  costs  of  suit  by  the  Court  here  adjudged,  of 
increase  to  the  plaintiff,  which  said  moneys  and  costs  in 
the  whole  amount  to  1322/.  II*.'* 

The  now  defendant,  executor  of  the  last  will  and 
testament  of  John  Hall,  deceased,  alleged  error  in  the 
above  record  and  proceedings. 

Joinder  in  error. 

Mellish  {Spinks  Serjt.  with  him),  for  the  defendant. — 
The  entry  of  judgment  de  bonis  propriis  is  erroneous,  but 
may  be  amended.  In  Spencer's  Case  (a)  the  law  is  laid 
down  thus :  '^  K  a  man  leases  sheep  or  other  stock  of 
cattle,  or  any  other  personal  goods  for  any  time,  and  the 

(a)  5  Co.  16,  Besd.  3;  1  Smith  L.  C  36. 
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lessee  covenants  for  him  and  bis  assigns  at  the  end  of  i862. 
the  time  to  deliver  the  like  cattle  or  goods  as  good  as  gortoh" 
the  things  letten  were,  or  such  price  for  them;  and  the  gbkoobt. 
lessee  assigns  the  sheep  over^  this  covenant  shall  not 
bind  the  assignee^  for  it  is  but  a  personal  contract,  and 
wants  such  privity  as  is  between  the  lessor  and  lessee 
and  his  assigns  of  the  land  in  respect  of  the  reversion. 
But  in  the  case  of  a  lease  of  personal  goods  there  is  not 
any  privity,  nor  any  reversion,  but  merely  a  thing  in 
action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  his  executors,  or  administrators,  who  repre- 
sent him.  The  same  law,  if  a  man  demises  a  house  and 
land  for  years,  with  a  stock  or  sum  of  money  rendering 
rent,  and  the  lessee  covenants  for  him,  his  executors, 
administrators  and  assigns,  to  deliver  the  stock  or  sum  of 
money  at  the  end  of  the  term,  yet  the  assignee  shall  not 
be  charged  with  this  covenant :  for  although  the  rent  re- 
served was  increased  in  respect  of  the  stock  or  sum,  yet 
the  rent  did  not  issue  out  of  the  stock  or  sum,  but  out  of 
the  land  only ;  and  therefore  as  to  the  stock  or  sum  the 
covenant  is  personal,  and  shall  bind  the  covenantor,  his 
executors  and  administrators,  and  not  his  assignee :  and 
it  is  not  certain  that  the  stock  or  sum  will  come  to  the 
assignee's  hands,  for  it  may  be  wasted.^'  Here  was  the 
demise  of  a  manufactory  with  certain  ^'  articles,  matters 
and  things,^'  and  it  is  impossible  to  contend  that  those 
words  do  not  include ''  goods  and  chattels.''  In  2  Williams 
on  Executors,  1788,  5th  ed.,  it  is  said,  "Whenever  the 
action  against  an  executor  or  administrator  can  only  be 
supported  against  him  in  that  character,  and  he  pleads 
any  plea  which  admits  that  he  has  acted  as  such,  (except 
a  release  to  himself)  the  judgment  against  him  must  be, 
that  the  plaintiff  do  recover  the  debt  and  costs  to  be 

VOL.  III.  H  B.   &  s. 
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1862.        levied  out  of  the  assets  of  the  testator,  if  the  defendant 
qq^yqjj       have  so  much,  but  if  not,  then  the  costs  out  of  the 
defendants  own  goods:  otherwise,  the  judgment  will  be 


V. 

Orkqobt 


No  counsel  appeared  for  the  plaintiff. 

Erle  J.  This  is  an  action  of  covenant  against  the 
executor  of  Richard  Hall,  Richard  Hall  was  the  land- 
lord, and  the  plaintiff  was  tenant  to  him  of  certain 
print  and  bleach  works  and  other  premises,  with  certain 
articles,  matters  and  things  mentioned  in  a  schedule  to 
the  indenture. 

There  was  a  covenant  to ''  renew,  reinstate,  replace  and 
substitute,  by  new  or  improved  articles,  matters  and 
things,  any  of  the  articles,  matters  and  things  mentioned 
and  specified  in  the  schedule  which  might  become  worn 
out,  damaged,  destroyed,  rendered  useless  or  superseded 
by  improved  machinery,  and  for  any  of  the  purposes 
aforesaid  to  sell  and  dispose  of  such  articles,  matters  and 
things  as  should  so  become  worn  out,  damaged,  de- 
stroyed, &c.,  and  retain  the  money  arising  by  any  such 
sale  or  sales  to  and  for  his  and  their  own  use  and  benefit, 
and  also  to  purchase  any  new  or  additional  articles, 
matters  and  things  which  he  or  they  might  require  to 
be  used  in  his  or  their  trade  of  a  calico  printer  and 
bleacher,  and  also  to  make  any  improvements  in  and 
upon  the  works  and  premises.'^  And  then  there  was 
a  covenant  that  "at  the  end  or  other  sooner  determi- 
nation of  the  term  of  ten  years  thereby  granted  thereof, 
the  articles,  matters  and  things  mentioned  and  speci- 
fied in  the  schedule,  or  such  of  them  as  should 
then  remain  and  be  in   and  upon  the  demised  pre- 
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1862.  levied  out  of  the  assets  of  the  testator,  if  the  defendant 

QofiTov  ^*^®  ^  much,  hut  if  not,  then  the  costs  out  of  the 
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Erle  J.  This  is  an  action  of  covenant  against  the 
executor  of  Richard  Hall.  Richard  Hall  was  the  land- 
lord, and  the  plaintiff  was  tenant  to  him  of  certain 
print  and  bleach  works  and  other  premises,  with  certain 
articles,  matters  and  things  mentioned  in  a  schedule  to 
the  indenture. 

There  was  a  covenant  to  "  renew,  reinstate,  replace  and 
substitute,  by  new  or  improved  articles,  matters  and 
things,  any  of  the  articles,  matters  and  things  mentioned 
and  specified  in  the  schedule  which  might  become  worn 
out,  damaged,  destroyed,  rendered  useless  or  superseded 
by  improved  machinery,  and  for  any  of  the  purposes 
aforesaid  to  sell  and  dispose  of  such  articles,  matters  and 
things  as  should  so  become  worn  out,  damaged,  de- 
stroyed, &c.,  and  retain  the  money  arising  by  any  such 
sale  or  sales  to  and  for  his  and  their  own  use  and  benefit, 
and  also  to  purchase  any  new  or  additional  articles, 
matters  and  things  which  he  or  they  might  require  to 
be  used  in  his  or  their  trade  of  a  calico  printer  and 
bleacher,  and  also  to  make  any  improvements  in  and 
upon  the  works  and  premises.'^  And  then  there  was 
a  covenant  that  "at  the  end  or  other  sooner  determi- 
nation of  the  term  of  ten  years  thereby  granted  thereof, 
the  articles,  matters  and  things  mentioned  and  speci- 
fied in  the  schedule,  or  such  of  them  as  should 
then  remain   and  be  in   and  upon  the  demised  pre- 


XXV.  VICTORIA.  99 

tnises,  and  also  all  substituted  or  renewed  articles  and        1862. 
things,  and  also  all  improvements  and  additional  articles   "gortJjjT" 
and  things  which  might  have  been  purchased  by  the     obeqobt. 
plaintiff^  his  executors^  administrators  or  assigns^  and 
used  by  him   or  them  in  or  upon  the  demised  pre- 
mises &c.^  in  his  or  their  trade  or  business  of  a  calico 
printer  and  bleacher,  or  any  other  trade,  should  be  valued 
and  appraised/^   and  if  the  amount  of  the  valuation 
should  be  less  than  the  value  of  the  goods  on  the  pre* 
mises  at  the  date  of  the  indenture,  the  landlord  was  to 
pay  the  excess,  but  if  less  than  that  amount,  then  the 
tenant  was  to  pay  the  landlord. 

The  term  has  come  to  an  end.  The  landlord  is  dead> 
and  the  plaintiff  has  recovered  judgment  and  execution 
against  the  defendant,  who  is  his  executor,  on  the 
ground  that  the  things  brought  on  the  premises  by  the 
plaintiff  exceeded  the  value  of  the  articles  which  were 
upon  the  premises  at  the  time  when  he  took  them. 

I  am  clearly  of  opinion  that  this  covenant  does  not 
run  with  the  reversion,  but  that  the*  defendant  is  liable 
as  executor,  seeing  that  the  covenant  relates  principally 
to  chattels  on  the  premises ;  and  the  words  ^^  articles, 
matters  and  things''  indicate  moveable  chattels,  which 
might  be  replaced.  The  judgment  therefore  should  be 
entered  against  the  defendant,  as  executor.  But  the 
judgment  before  us  makes  him  liable  de  bonis  propriis, 
and  should  be  amended  in  the  manner  pointed  out  by 
my  brother  WilUarM  in  the  passage  which  has  been  dted. 

WiLLEs  J.  It  is  impossible  to  say  that  the  chattels 
here  spoken  of  are  confined  to  fixtures.  If  they  had 
been,  the  covenant  would  have  run  with  the  land,  for 
the  lease  provides  that  the  tenant  is  to  make  improve- 
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ments  to  an  amount  not  exceeding  500/.,  a  covenant 
which  would  clearly  relate  to  the  land  itself.  But  the 
covenant  is  also  to  purchase  any  new  articles,  matters, 
and  things,  in  substitution  of  those  mentioned  in  the 
schedule  which  might  be  worn  out,  so  that  the  covenant 
relates  not  only  to  improvements  in  the  land,  but  to 
new  articles  introduced  for  the  purpose  of  the  trade  of 
the  person  to  whom  the  land  is  let. 


Byles  J.  and  Channell  B.  concurred. 

Judgment  amended  accordingly. 


Thuraday, 
June  19tii. 


NiCHOLL  and  others  against  Allen. 
For  the  report  of  this  case  see  vol.  !»  p.  934. 


MEMORANDUM. 


In  the  case  of  Edwin  John  James,  Esq.,  Q.  C,  who 
was  disbarred  by  the  Benchers  of  the  Honourable 
Society  of  the  Inner  Temple  in  Trinity  Vacation,  1861, 
(see  voL  1,  p.  640,)  the  Queen,  by  letters  patent  under 
the  Great  Seal  of  the  United  Kingdom,  determined  the 
letters  patent  whereby  he  was  appointed  one  of  Her 
Majesty's  counsel  learned  in  the  law,  and  removed  and 

discharged  him  from  that  office. 

« 

END   OF   TRINITY  VACATION. 


CASES  _^862. 

ARGUED  AND   DETERMINED 

IN 

THE   QUEEN'S   BENCH, 

IN 

MICHAELMAS    TEEM, 

XXVI.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 
CocKBURN  C.  J.       I        Blackburn  J. 

WiGHTMAN  J.  MeLLOR  J. 


Woods  and  Others  against  Dean.  Wednesday, 

November  6th. 


In  an  action  by  indorsee  against  indorser,  it  appeared  that  the  defend-  ^m  ofex- 

ant,  upon  being  told  that  Uie  holders  of  the  bill  were  about  to  take  change, 

proceedings  against  him  on  it^  said  that  he  would  pay  the  bill  if  time  jiotice  of  dis- 

to  pay  it  were  given  him :  Held  evidence  from  which  the  juiy  might  k/ynour. 

infer  that  he  hi^  waived  the  right  to  notice  of  dishonour.  Waiver, 

T^HIS  was  an  action  brought  by  the  plaintiffs  as 
indorsees  and  holders  of  a  bill  of  exchange^  drawn 
by  John  Young  §•  Co,,  on  the  6th  March,  1861,  upon 
Messrs.  L,  §•  M.  Cooke,  for  108/.  175.  M,,  payable  four 
months  after  date,  against  the  defendant  as  indorser. 
The  first  count  alleged  that  the  defendant  had  due  notice 
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1862.        of  dishonour.     The  second  count  alleged  ^*that  the  de- 

W00D8       fendant  waived  his  right  to  and  exonerated  and  discharged 

Dkan.        *^®  indorsee  and  holder  of  the  said  bill  when  it  became 

due^  and  the  plaintiffs,  from  giving  to  the  defendant  due 

notice  of  the  said  dishonour.'' 

Second  plea  to  the  first  count  traversed  due  notice  of 
dishonour.     Ninth  plea  to  the  second  count  traversed 
the  waiver  of  dishonour. 
Issues  thereon. 

On  the  trial,  before  Mellor  J.,  at  the  last  Summer 
Assizes  at  Durham,  it  appeared  that,  after  previous  in- 
dorsements, the  bill  was  indorsed  by  the  defendant  to 
John  Young  §f  Co.,  and  by  them  to  the  plaintiffs,  who  were 
bankers  at  Sunderland.  On  the  16th  April,  1861, 
Messrs.  Cooke,  the  acceptors,  executed  an  assignment 
for  the  benefit  of  their  creditors,  and  on  the  8th  May, 
1861,  were  adjudicated  bankrupts  upon  the  petition  of 
the  defendant.  Messrs.  Young  were  aware  of  this  fact, 
and  that  the  bill  given  by  Messrs.  Cooke  would  not  be 
met.  A  few  days  before  the  bill  became  due,  they  wrote 
to  the  defendant  as  follows  : 

''  130,  High  Street, 
"Mr.  W.  H.  Dean,  "  West  Sunderland, 

"  Durham,  "  July  3d,  1861. 

"  Dear  Sir, — We  beg  to  remind  you  that  the  draft  of 
Messrs.  L,  tf  M,  Cooke,  value  108/.  17^.  6d.,  is  due  on 
the  9th  inst.  at  Messrs.  Barclay  §•  Co»,  London.  As  this 
draft  was  guaranteed  and  indorsed  by  you  in  our  favour 
for  Messrs.  L.  §•  M.  Cooke,  you  may  think  it  desirable 
to  protect  it  from  being  returned. 

"  Yours  respectfully, 
"  per  proc.  John  Young  %  Co. 

''A,  W.  Phillips,'' 
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The  bill  became  due  on  the  9th  July,  and  was  dis-  .  1862. 
honoured.  On  the  15th  July  Messrs.  Young  wrote  a  Woods 
letter  to  Messrs.  Cookcy  stating  that  their  acceptance  ^^j, 
guaranteed  by  the  defendant's  indorsement  was  returned 
dishonoured^  and  was  then  in  the  hand  of  the  plaintifis^ 
and  inquiring  whether  the  defendant  intended  to  pay 
them.  On  the  20th  July  a  letter  was  written  to  the 
defendant  by  Messrs.  Wright,  attorneys,  applying  for 
payment  of  the  amount  of  the  bill  which  had  been  dis- 
honoured, and  stating  that  if  the  amount,  with  expenses, 
was  not  paid  on  or  before  the  23d  inst.  they  were  in- 
structed to  take  proceedings  for  the  recovery  thereof. 
John  Young  was  called,  and  stated  that  on  the  23d  July 
he  had  an  interview  with  the  defendant  in  reference  to  the 
bill,  in  which  he  told  the  defendant  that  the  plaintiffs 
were  about  to  take  proceedings  against  him  for  the  reco- 
very of  the  bill,  and  asking  him  what  he  was  going  to  do 
about  it.  The  defendant  said  that  he  would  pay  the  bill 
if  time  were  given  him  to  pay  it.  Young  said  he  thought 
the  plaintiffs  woidd  give  him  time.  The  defendant  said 
it  would  be  a  convenience  to  him  to  have  time,  and  that 
he  would  write  in  two  or  three  days,  and  say  what  time 
would  suit  him.  The  defendant,  who  was  called,  stated 
that  he  did  not  receive  any  notice  of  dishonour ;  and  his 
evidence,  as  to  what  occurred  at  the  interview  on  the 
23d  July,  conflicted  with  that  given  by  Young,  On 
the  24th  the  defendant  consulted  his  attorney,  who 
wrote  to  Messrs.  Wright,  stating  that  the  defendant  had 
handed  to  them  their  letter  of  the  20th,  and  inquiring 
on  whose  behalf  they  were  acting,  and  stating  that  the 
defendant  in  his  interview  with  Young  had  declined  to 
make  any  arrangements  until  he  had  seen  them.     It 
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1862.  was  objected  for  the  defendant  that  there  was  no  evidence 
Woods  of  notice  of  dishonour.  The  learned  Judge  left  to  the 
D&iK.  J^"7  ^  ®*y  whether  the  defendant  had  agreed  to  waive 
the  right  to  notice  of  dishonour  by  promising  to  pay. 
The  jury  found  that  there  had  been  no  notice  of  dis- 
honour^ but  that  the  defendant  had  waived  notice ;  and 
a  verdict  was  thereupon  entered  for  the  plainti£ 

Edward  James  moved  for  a  rule  nisi  for  a  new  trial 
on  the  ground  of  misdirection. — There  was  no  evidence  of 
any  waiver  by  the  defendant  of  his  right  to  notice,  at  any 
rate  none  before  the  bill  was  dishonoured.  [Blackburn  J. 
In  byles  on  Bills,  p.  279,  8th  ed.,  which  is  high  authority, 
it  is  stated  that,  "  The  consequence  of  neglect  of  notice 
will  be  waived,  by  a  subsequent  promise  to  pay/']  Rabey 
V.  Gilbert  (a)  is  an  authority  for  that  position,  but  there 
the  admission  was  by  suffering  judgment  by  default  in 
an  action  brought  by  a  subsequent  indorsee.  [  Wighiman 
J.  That  circumstance  makes  no  difference  in  the  effect 
of  the  admission.  It  is  an  established  doctrine,  that 
knowledge  that  the  bill  when  presented  will  not  be  paid 
dispenses  with  necessity  of  notice;  Cory  v.  Scott  {b). 
Is  not  the  defendant's  promise  to  pay  the  bill  conclusive 
as  against  him  that  he  had  notice  of  dishonour?]  The 
jury  have  negatived  the  fact  of  notice.  In  Byles  on  Bills, 
8th  ed.,  note  (/},  it  is  said,  ''  Many  of  the  cases  cited 
below  fail  in  drawing  the  distinction  between  the  effect 
of  a  promise  as  a  waiver  of  notice,  and  its  effect  as 
evidence  of  notice."  [BlacKbum  J.  referred  to  Story  on 
Bills,  s.  820.]     There  it  is  said,  "  In  general,  it  may  be 

(a)  6H.iN.  536.  (6)  SB.fA.  619. 
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stated^  that  a  party^  who  is  once  discharged^  by  want  of  1862. 
notice^  or  other  laches^  on  the  part  of  the  holder,  is  woom 
always  discharged,  and  he  cannot  be  made  again  liable,  dIIn. 
unless  by  his  own  voluntary  act.  But ...  he  may  waive 
his  right  to  take  the  exception,  and  confirm  his  original 
obligation.  If  he  makes  such  a  waiver,  in  ignorance  of 
the  facts,  he  will  not  be  bound  thereby.  But,  if  he 
makes  it  with  a  full  knowledge  of  all  the  facts,  but  under 
a  mistake  of  the  law,  he  will  be  bound  thereby.  And, 
under  such  circumstances,  it  will  make  no  difierence, 
whether  the  party  has  paid  the  bill  under  a  mistake  of 
law,  or  has  only  promised  to  pay  the  bill.  Indeed,  a 
promise,  by  the  party  entitled  to  notice,  to  pay  the  bill, 
is  deemed  a  full  and  complete  waiver  of  the  want  of  due 
notice;  and  payment  of  a  part  of  the  money  due  on  the 
bill  will  have  the  same  efiect.  But,  then,  in  all  cases 
of  this  sort,  the  promise  must  be  unequivocal,  and 
amount  to  an  admission  of  the  right  of  the  holder ;  or 
the  act  done  must  be  of  a  nature  clearly  importing  a  like 
admission  of  his  right.  K  it  be  defective  in  either 
respect,  or  if  it  be  a  conditional  offer  of  payment,  not 
accepted,  then,  and  in  such  a  case,  the  holder  has  no 
right  to  insist  upon  it  as  a  waiver.  So,  if  the  promise 
be  qualified,  it  must  be  received  with  its  qualifications, 
and  cannot  be  insisted  upon  as  an  absolute  waiver.'' 
Chitty  and  Hulme  on  Bills,  9th  ed.,  p.  505-6,  is  to  the 
same  effect.  In  the  present  case  the  promise  of  the 
defendant  was  conditional  only.  [^Cockbum  C.  J.  An 
admission  of  liability  is  evidence  of  a  waiver  of  the  right 
to  notice ;  and  a  waiver  may  be  either  before  or  after 
the  time  when  notice  ought  to  be  given.]  The  alle- 
gation in  the  second  count  of  the  declaration  is,  that 
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1862.       ^^®  defendant  waived  his  right  to  notice  vohen  the  bill 
~  Woods        became  due.    [Mellor  J.  If  that  objection  had  been  taken 
^^-  at  the  trial  I  should  have  amended  the  declaration.] 

CocKBURN  C.  J.  I  think  that  there  was  strong 
evidence  that  the  defendant  had  waived  his  right  to 
have  notice  of  dishonour ;  and  it  may  be  presumed  that 
he  waived  his  right  prior  to  the  time  when  notice  ought 
to  have  been  given. 

WiGHTMAN  J.  I  am  unwilling,  by  granting  a  rule, 
to  throw  any  doubt  on  this  point.  There  was  evidence 
that  notice  of  dishonour  had  been  dispensed  with.  An 
admission  of  liability  admits  that  everything  has  been 
done  which  entitles  the  plaintiff  to  sue,  and  therefore 
admits  that  notice  of  dishonour  had  been  waived. 

Blackburn  J.  I  am  of  the  same  opinion.  I  think 
that,  after  the  authorities  of  the  text  books,  Storj/  on 
Bills,  s.  320,  and  £i/les  on  Bills,  8th  ed.,  pp.  279,  281, 
no  authority  being  cited  to  the  contrary,  we  ought  not 
to  grant  a  rule.  Where  a  promise  to  pay  is  made  by 
an  indorser  of  a  bill  with  full  knowledge  of  the  facts, 
and  he  is  aware  that  he  has  had  no  notice  of  dishonour, 
that  is  equivalent  to  agreeing  that  he  will  not  take 
advantage  of  the  want  of  notice ;  in  other  words,  is  a 
waiver  of  the  right  to  notice.  I  take  this  to  be  esta- 
blished law,  subject  to  the  qualification  in  the  text 
books,  viz.  that  a  promise  to  pay  after  the  bill  has  been 
dishonoured  is  not  conclusive  evidence  of  waiver.  The 
objection  raised  on  the  form  of  the  pleadings  would  have 
been  cured  by  an  amendment. 
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Mellob   J.     At  the  trial  I  wished  to  reserve  the        1862. 
point,  being  in  some  doubt  upon  it;  but  Mr.  Manisty,        Woods 
for  the  plaintiffs,  supposing  that  he  could  strengthen        d«ah. 
their  case  in  the  event  of  a  new  trial,  refused  to  consent. 
I  am  now  satisfied  that  I  was  right  in  acting  on  the  law 
laid  down  in  Byles  on  Bills,  8th  ed.,  p.  279,  and  I  am 
confirmed  in  that  view  by  the  discussion  which  has 
taken  place. 

Bule  refused. 


The  Queen  against  The  Inhabitants  of  New-  Friday, 

November  8th. 
CHUBCH.  


Pauper 

A  lunatic  pauper  bom  in  England,  whose  father,  an  Irish  man,  had  j^)^  parent, 

not  gained  a  settlement  in  England,  and  whose  mother  was  not  known  Birtneettle' 

to  have  ever  gained  a  settlement,  being  above  the  age  of  sixteen,  but  ff^gfit^ 

living  with  his  parents,  and  unemancipated,  was  removed  to  a  lunatic  15  V17  p-^. 

asylum  under  stat.  16  &  17  Vict.  c.  ^. :  Held,  that  an  order  for  his  ^^  97^  ,^  97, 

maintenance  upon  the  parish  of  his  birth  was  rightly  made  under  sect.  97.  * 

TTPON  appeal  against  an  order  of  two  justices  for 
the  county  of  Lancaster,  adjudgmg  that  the  last 
legal  settlement  of  Luke  Finley,  a  pauper  lunatic^  con* 
fined  in  the  county  lunatic  asylum  at  Prestwich,  in  the 
coiinty  of  Lancaster,  was  in  the  township  of  Newchurch, 
in  the  Haslingdon  Union,  in  that  county;  and  order- 
ing the  guardians  of  the  Union  to  pay  to  the  oyerseers 
of  the  poor  of  the  township  of  Tottington  Lower  End,  in 
the  Bury  Union,  in  the  same  county,  and  to  the  treasurer 
of  the  asylum,  certain  sums  of  money  in  respect  of  the 
past  and  future  maintenance  of  the  pauper  lunatic;  the 
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1862.  Quarter  Sessions  confirmed  the  order^  subject  to  the 
The  Queen  Opinion  of  this  Court,  on  a  case  which,  after  setting  out 
Inhabil;int8  0f  ^^^  ^rdcr,  proceeded  as  follows:— 
Newchoeoh.  2^j^^  Finley,  mentioned  in  the  order,  is  the  legi- 
timate son  of  Bernard  Finley  and  Alice  his  wife.  He 
was  bom  in  the  appellant  township  in  1838.  His  father^ 
Bernard  Finley ,  was  bom  in  the  province  of  Leinster^  in 
Kiny's  County,  in  Ireland,  and  is  an  Irish  man,  never 
having  had  any  settlement  in  Enyland  or  Wales,  Alice 
Finley  is  an  English  woman,  but  is  not  known  to  have 
ever  gained  a  settlement.  From  July,  1855,  to  the 
present  time,  Bernard  and  Alice  Finley  have  resided 
together  continuously  in  the  respondent  township  of 
Tottington  Lower  End.  From  July,  1855,  to  the  29th 
July,  1859,  Luke  Finley  resided  with  his  parents  in  that 
township.  On  the  29th  July,  1859,  Luke  Finley  being 
then  a  pauper  lunatic  chargeable  to  the  township  of 
Tottington  Lower  End,  was,  under  an  order  of  a  justice 
of  the  peace  for  the  county  of  Lancaster,  made  in  pur- 
suance of  The  Lunatic  Asylums  Act,  1853,  removed  to 
the  lunatic  asylum  at  Prestwich,  the  same  being  one  of 
the  lunatic  asylums  for  the  county  of  Lancaster. 

From  the  29th  July,  1859  to  the  present  time,  Luke 
Finley  has  been  confined  in  the  asylum  at  Prestwich, 
and  during  the  whole  of  that  period  the  cost  of  his 
maintenance  in  the  asylum  has  been  charged  to  and 
defrayed  by  the  township  of  Tottington  Lower  End. 
Unless  the  removal  of  Luke  Finley  under  the  circum- 
stances hereinbefore  described  constituted  an  emancipa- 
tion, he  never  was  emancipated. 

It  was  contended,  on  the  part  of  the  appellants,  that 
under  the  circumstances  herein  stated  the  order  ought 
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not  to  have  been  made,  inasmuch  as  the  place  of  biiih        1862. 
of  Luke  Finley  could  not  be  held  to  be  his  last  legal     The  Queen 
settlement,  within  the  meaning  of  The  Lunatic  Asy-  inhabitants  of 
lums  Act,  1853,  16  &  17  Vict.  c.  97.  Newchcrch. 

It  was  contended  on  the  part  of  the  respondents  that 
the  order  was  rightly  made. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  order  was  under  the  circumstances  rightly  made. 

If  this  question  is  answered  in  the  negative,  the  order 
is  to  be  quashed;  if  in  the  affirmative,  the  order  is  to  be 
confirmed. 

Mellish  hjid  Hopwood,  for  the  respondents. — The  order 
in  question  was  rightly  made,  under  stat.  16  &  17  Vict 
c.  97.  s.  97.,  upon  the  appellant  parish,  as  the  last  legal 
settlement  of  the  pauper  lunatic.  Such  an  order  is  to 
be  made,  under  sect.  98,  upon  the  county,  if  the  pauper 
lunatic  is  not  settled  in  the  parish  by  which  or  at  the 
instance  of  which  he  is  sent  to  the  lunatic  asylum,  and 
it  cannot  be  ascertained  in  what  parish  he  is  settled. 
The  present  case  is  not  affected  by  stat.  8  &  9  Vict  c.  117, 
for  the  removal  of  poor  persons  bom  in  Ireland,  Sec, 
because,  the  pauper  lunatic  being  above  the  age  of 
sixteen  years,  his  maintenance  in  the  asylum  did  not 
make  his  father  chargeable,  Reff.  v.  St  Mary^  Isling- 
ton  (a) ;  and  therefore  his  father  could  not  be  removed 
to  Ireland  under  sect.  2  of  that  statute.  {^Blackburn  J. 
In  that  case,  the  mother,  with  whom  the  pauper  lunatic 
resided  when  he  was  not  in  the  asylum^  was  irremov- 
able by  stat.  9  &  10  Vict  c.  66.  s.  I.] 

The  settlement  of  the  pauper  lunatic  is  in  the  appel- 
lant parish,  as  the  place  of  his  birth ;  Reff.  v.  The 
(a)  Ante,  p.  46. 
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1862.  Inhabitants  of  All  Saints,  Derby  (a),  per  Coleridge  J., 
ThTQuBBii  where  it  was  held  that  the  children  of  Irish  parents 
Inhabitants  of  ^^^  became  chargeable  while  under  the  age  of  sixteen 
Newohoboh.  years,  after  their  father  had  deserted  them  and  their 
mother  had  died,  were  removable  to  the  parish  of  their 
birth.  And  the  pauper  lunatic,  though  residing  with 
his  father  and  unemancipated,  unless  removable  together 
with  his  father  to  Ireland,  is  chargeable  to  the  parish  of 
his  birth;  Reg.  v.  The  Inhabitants  of  St  Giles  without 
Cripplegate  {b).  [Wightman  J.  Every  child  has  a  birth 
settlement  unless  it  is  displaced.  Cockbum  C  J.  Has 
the  pauper  lunatic  a  birth  settlement  while  he  is  an 
unemancipated  member  of  his  father's  family  ?  Black' 
bum  J.  In  one  sense  he  has,  because  that  will  be  his 
settlement  after  he  is  emancipated.  Cockbum  C.  J. 
Suppose  an  Irish  man,  not  settled  in  England,  with  a 
fiunily,  one  of  whom,  under  the  age  of  sixteen,  &lls  ill, 
and  he  becomes  chargeable,  would  an  order  removing 
him  with  his  family  to  Ireland  be  bad  ?]  No ;  because 
a  child  under  that  age,  though  it  has  a  birth  settlement, 
is  irremovable  from  its  father.  [Blackburn  J.  Perhaps 
the  child  might  be  relieved  as  casual  poor.]  In  Bum's 
Justice,  by  Bere  and  Chitty,  vol.  4,  p.  409,  it  is  said : 
"  Until  the  settlement  of  the  father  or  of  the  mother 
has  been  ascertained,  the  settlement  of  a  legitimate 
child,  like  that  of  a  bastard,  is  prim&  facie  in  the  parish 
where  the  birth  took  place ;  and,  if  that  cannot  be  ascer- 
tained, then  the  child  is  not  removable  from  the  place 
where  it  was  found,  and  must  be  relieved  there  as  casual 
poor.''  [Wightman  J.  In  Reg.  v.  The  Inhabitants  of 
Preston  (c),   where   Rex  v.    The  Inhabitants  of  Great 

(a)  14  Q,  B.  207.  216-7.  (6)  17  Q^  B.  636. 

(c)  12^.  #£.822. 


\ 
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Clacton  (a)  and  Bex  v.  The  Inhabitants  of  Mile  End  Old        1862. 
Toum  {b)  were  referred  to,  a  pauper,  bom  in  England  of    The  Qussm 
Irish  parents,  which  parents  had  no  settlement  in  Eng-  injjabitants  of 
land,  was  held  to  be  removable,  after  his  emancipation,    Newchubch. 
to  the  place  of  his  birth.]     [They  also  cited  Rex  v.  The 
Inhabitants  of  WhiUhaven  {c)  and  Reg.  v.  The  Inhabit^ 
ants  of  St  Marylebone  (</).] 

J.  Kay^  for  the  appellants. — At  the  time  when  the 
order  was  made,  the  pauper  lunatic  being  unemanci- 
pated  and  part  of  his  father's  family,  had  no  legal 
settlement,  and  therefore  the  order  should  have  made 
him  chai^eable  to  the  county,  under  stat  16  &  17  VicU 
c,  97.  s.  98.  The  case  finds  that,  unless  removal  to 
the  asylum  constitutes  emancipation,  the  pauper  lunatic 
was  unemancipated ;  and  Rex  v.  The  Inhabitants  of 
Much  Cotoarne  {e)  shews  that  an  idiot,  though  separated 
from  his  parents  after  twenty-one  years  of  age,  is  not 
emancipated.  Parke  J.  said,  p.  865  :  '*  He  must  be  con- 
sidered as  in  the  same  situation  as  if  he  had  remained 
a  minor.''  [filghtman  J.  It  is  not  to  be  presumed 
that  the  pauper  lunatic  will  always  remain  a  lunatic. 
Blackburn  J.  It  is  sufficient  for  the  purpose  of  the 
respondents  that  it  is  found  that,  before  the  time  of 
making  the  order  and  since,  the  pauper  has  been  a 
lunatic.]  Even  if  a  lunatic  could  be  emancipated,  the 
sending  him  to  a  lunatic  asylum  does  not  constitute  an 
emancipation.  An  unemancipated  child  has  no  settle- 
ment but  that  of  his  parents.  In  Rex  v.  The  Inhabitants 
of  Witton  cum  Twambrookes  (/)  it  was  held  that  a  child 

(a)  SB.fA,  410.  (*)  4  ^  #  E.  196. 

(c)  6B.fA.  720.  (d)  16  Q.  B,  352. 

{4)2B.fAd,8e\.  (/)  3  T.  J».  365. 


112  MICHAELMAS  TERM. 

1862.  ^^  not  emancipated  so  as  to  lose  the  benefit  of  any 
The  Queen  settlement  which  his  father  might  gain  until  the  age 
Inhabitants  of  ^^  twenty-one,  or  marriage^  or  until  he  had  gained  a 
NEwcHuaoH.  settlement  in  his  own  right,  or  contracted  some  rela- 
tion inconsistent  with  the  idea  of  his  being  in  a  sub- 
ordinate situation  in  his  father's  family.  [BlaMurn  J. 
Lord  Kent/on  was  there  speaking  of  a  child  acquiring 
an  independent  settlement.]  In  such  a  case  as  the 
present,  birth  does  not  confer  a  settlement,  owing  to 
stat.  8  &  9  Vict.  c.  117. ;  and  an  unemancipated 
child,  of  parents  who  have  no  settlement,  cannot  have 
a  settlement.  [Cochbvrn  C.  J.  Stat.  8  &  9  Vict. 
c.  117.  does  not  apply,  because  the  father  is  not  charge- 
able.] Rex  V.  The  Inhabitants  of  Whitehaven  (a)  is 
overruled  by  Rex  v.  The  Inhabitants  of  Mile  End  Old 
Town  (b),  where  Patteson  J.,  referring  to  that  case, 
p.  203-4,  said  that  it  was  to  be  observed  "that  the 
question,  how  far  the  woman,  circumstanced  as  she 
was,  could  gain  a  settlement  by  birth,  was  not  noticed 
at  all;  whereas  in  the  case  of  Rex  v.  Leeds  (c)  that 
question  was  considered,  and  it  was  held  that  birth,  in 
such  case,  gave  no  settlement.''  [Cockbum  C.J.  The 
judgment  in  Rex  v.  The  Inhabitants  of  Whitehaven  does 
not  warrant  the  marginal  note  in  saying  "that  the 
daughter  might  be  removed  by  an  order  to  the  place  of 
her  birth  settlement."]  In  Rex  v.  The  Inhabitants  of 
Leeds  (c)  Holroyd  J.  said,  p.  502  :  "  By  the  Act,  if  the 
husband  becomes  chargeable  by  himself,  or  his  family, 
he  may  be  removed ;  and,  it  seems  to  me,  that  it  is  alto- 
gether immaterial,  provided  the  head  of  the  family  be 
bom  in  Scotland,  whether  the  children  be  bom  in  Eng- 

(a)  6  J?.  #  X  720.  if>)  ^A.4-E.  196. 

(c)  ^B.^A.  498. 
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land  or  not  /'  that  is,  that  birth  in  auch  a  case  confers        1862. 
no  settlement,      [ffyhtman  J.      Suppose  the  pauper    xho  Queen 
lunatic  was  emancipated.]     There  is  authority  that  he  inhabhants  of 
would  have  a  birth  settlement     ICockbum  C.  J.     Sup-   Newchuhch. 
pose  a  case  before  the  passing  of  any  statute  enabling  the 
removal  of  Irish  parents  to  Ireland,  could  the  child  be 
separated  from  the  father^s  family  ?]     No  :  the  parent 
and  child  would  be  relieved  as  casual  poor.     [Mellor  J. 
In  Rex  V.  The  Inhabitants  of  Mile  End  Old  Town  (a)  the 
child  remained  part  of  the  father^s  family^  and  rendered 
him  removable  to  Ireland :  here  the  relief  to  the  pauper 
lunatic  is  not  relief  given  to  the  father  constructively.  In 
Bex  V.  The  Inhabitants  of  Preston  {b)  the  pauper  was 
emancipated ;  but  the  only  difference  which  that  makes 
is  that  an  unemancipated  child  cannot  be  removed.]     If 
it  is  held  that^  where  the  settlement  of  the  parents  is 
not  known^  the  child  has  a  birth  settlement,  it  will  lead 
to  the  separation  of  the  members  of  families.     A  child 
bom   in   Northumberland,  and  residing  unemancipated 
with  its  parents  in  Cornwall,  and  becoming  lunatic,  might 
then  be  sent  to  an  asylum  in  Northumberland,     [Black- 
burn J.     The  separation  in  that  case  would  result  from 
sending  the  child  to  the  asylum.]      [Mellish.     Sect.  3  of 
Stat.  9  &  10  Vict,  c.  66.  forbids  the  removal  of  children 
under  the   age   of   sixteen   years  residing  with   their 
parents.]     As  to  children  above  that  age,  the  incon- 
venience will  still  exist. 

CocKBURN  C.  J.  The  case  of  Beff.  v.  The  Inhabitants 
of  St  Giles  without  Cripplegate  (c)  is  directly  in  point, 
and  the  argument  of  Mr.  Kay  has  not  distinguished  this 

(a)  AA.^-E.  196.  (A)  12  A.  #  E.  822. 

(r)  17  Q.  B.  m-K 

VOL.  III.  I  B.    &    S. 
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1862.        case  from  it ;  the  ground  of  the  decision  being  that,  as  the 
The  Queen     father  of  the  pauper  did  not  reside  in  the  parish  to  which 
Inhabrtants  of  ^^^  ^^  bccome  chargeable,  he  could  not  be  removable 
Newchukch.  |.q  Ireland,  and  therefore,  as  her  parents  had  no  settle- 
ment in  Enffland,  she  was  removable  to  the  place  of  her 
birth  as  the  place  of  her  settlement.     If  the  matter  were 
res  integra,  I  should  have  been  disposed  to  hold  a  differ- 
ent opinion :  but,  there  being  a  decision  of  this  Court 
directly  in  point,  I  think  we  ought  to  abide  by  it. 

WiGHTMAN  J.  Reg.  V.  Inhabitants  of  St,  Giles  without 
Cripphgate  (a)  is  a  decisive  authority  for  the  respond- 
ents; and  it  follows  Reg.  v.  The  Inhabitants  of  Preston  (i), 
in  which  the  Court  adopted  the  rule,  that,  subject  to  the 
exception  that  unemancipated  children  are  to  be  removed 
with  the  head  of  the  family,  the  children  of  Irish  parents, 
bom  in  this  country,  are  settled  in  the  place  of  their 
birth.  It  is  a  strong  thing  to  say  that  a  child,  if  un- 
emancipated, has  no  settlement  at  all.  In  deciding  for 
the  respondents,  we  follow  a  decision  in  point,  and  one 
which  I  think  is  reasonable. 

Blackburn  J.  The  cases  of  Reg.  v.  The  Inhabitants 
of  St.  Giles  unthout  Cripplegate  (a)  and  Reg.  v.  The  In- 
habitants of  All  Saints,  Derby  (c)  are  conclusive:  as 
Coleridge  J.  says  in  the  latter  case,  p.  216-7,  '^  It  is  an 
established  principle  that  every  English  subject  has  a 
settlement  by  birth  prima  facie ;  that  is,  till  an  acquired 
settlement  is  shewn ;  until  then  it  is  no  more  than  prima 
facie;  and,  when  it  is  ascertained  that  the  father  or 
mother  has  an  English  settlement,  that  is  the  settlement 

(a)  17  Q.  B.  636.  (b)  12  A.  #  E,  822. 

(c)  14  Q.  B.  207. 
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of  the  child.    But^  if  neither  has  one^  or  (which  comes        1862. 
to  the  same  thing)  if  neither  has  one  which  can  be    The  Quben 
ascertained  after  search  made,  the  prima  facie  settle-  inhabitent«of 
ment,  which  always  potentially  exists,  takes  effect;  I    Newchurcd. 
will  not  say,  revives/'   That  is  applicable  to  the  present 
case. 

I  also  think  that,  if  the  IrUh  father  became  charge- 
able, the  child,  while  unemancipated,  should  be  removed 
to  Ireland  with  its  father  under  the  Irish  Pauper  Act ; 
but  here  the  father  never  has  become  chargeable  by 
reason  of  relief  given  either  to  himself  or  his  children, 
and  is  not  liable  to  be  removed;  and  therefore  stat. 
8  &  9  Vict  c.  117.  does  not  apply. 

Then  looking  at  the  Lunatic  Act,  16  &  17  Vict  c.  97. : 
sect  97  provides  that  the  charges  of  maintenance  shall  be 
borne  by  the  parish  in  which  the  lunatic  is  settled ;  and 
sect.  98  provides  that  if  the  lunatic  is  not  settled  in  the 
parish  by  which  he  was  sent  to  the  asylum,  audit  cannot 
be  ascertained  in  what  parish  he  is  settled,  he  shall  be 
chargeable  to  the  county.  And  the  question  is  whether 
an  unemancipated  child  bom  in  Englafid  of  an  Irish 
father,  not  of  an  Irish  pauper,  is  a  person  of  whom  it 
can  be  said,  that  "\t  cannot  be  ascertained  in  what 
parish  he  is  settled. '^  On  the  grounds  I  have  stated,  he 
has  a  birth  settlement,  though  it  is  not  available  as 
long  as  the  Irish  Pauper  Act  does  not  apply;  and  there- 
fore the  parish  of  that  settlement  is  to  defray  the  ex- 
penses of  his  maintenance  in  the  lunatic  asylum. 

Mellob  J.  concurred. 

Order  of  Sessions  confirmed. 


I  2 
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1862. 


Friday, 
November  Sth. 


The  Queen  against  Jenkins. 


Where  a  person  has  been  convicted,  under  sect.  14  of  The  Nuisances 

Removal  Act  for  Enjgland,  1855,  18  &  19  Vict,  c.  121.,  of  disobeying  an 

lo             Q  ^^®^  ^  abate  a  nuisance  under  sect.  13,  a  warrant  to  levy  the  penalty 

1*     oL'  ***      '  impost  o°  ^^  conviction  cannot  be  issued  without  a  previous  summons 

14.  20.  uu^er  sect.  20. 
Nuisance. 
Order  to  abate. 

Penalty.  nPHIS  was  a  rule  calling  upon  the  Cardiffliocsl  Board 

of  Health  to  shew  cause  why  a  certain  record  of  con- 
viction, under  the  hand  and  seal  of  Robert  Oliver  Jones, 
Esq.,  stipendiary  magistrate  for  the  borough  of  Cardiff, 
bearing  date  the  15th  February/,  1861,  whereby  Cathe- 
rine Jenkins  was  convicted  of  unlawfully  disobeying  an 
order  made  by  that  magistrate,  dated  24th  August, 
1860,  ordering  her  to  cleanse  certain  pans  and  drains 
therein  mentioned ;  and  adjudging  her  for  such  offence 
to  forfeit  and  pay  the  sum  of  13/.  12^.;  and  ordering 
her  to  pay  for  costs  to  the  prosecutors,  the  Cardiff  Local 
Board  of  Health,  the  sum  of  9*.  6(/.,  to  be  levied  by 
distress  in  default  of  payment ;  and  adjudging  her,  in 
default  of  sufl&cient  distress,  to  be  imprisoned  in  the 
house  of  correction  at  Cardiff  for  the  space  of  two 
calendar  months,  unless  the  said  several  sums  should  be 
sooner  paid;— and  the  several  proceedings  had  thereon, 
should  not  be  severally  quashed. 

The  documents  referred  to  in  the  rule  had  been  brought 
up  by  certiorari. 

The  order  of  the  24th  August,  1860,  which  was 
addressed  to  the  defendant  and  the  Cardiff  Local  Board 
of  Health,  after  reciting  a  complaint  under  The  Nuisances 
Removal  Act  for  England,  1855,  and  service  of  a  sum- 
mons upon  the  defendant,  proceeded  as  follows : — 
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"Now,  upon  proof  here  had  before  me  that  the  1862. 
nuisance  so  complained  of  doth  exist  on  the  said  premises,  The  QueeiT 
and  that  the  same  is  caused  by  the  act  or  default  of  the  jerkins. 
owner  of  the  said  premises,  I,  in  pursuance  of  the  said 
Act,  do  order  the  said  Catherine  Jenkins,  the  owner, 
within  seven  days  from  the  service  of  this  order,  or  a 
true  copy  thereof,  according  to  the  said  Act,  to  cleanse 
the  said  pans  and  drains,  so  that  the  same  shall  no 
longer  be  a  nuisance  or  injurious  to  health  as  aforesaid. 
And  if  the  above  order  for  abatement  be  not  complied 
with,  or  if  the  above  order  of  prohibition  be  infringed, 
then  I  do  authorize  and  require  you,  the  said  Local 
Board  of  Health,  from  time  to  time  to  enter  upon  the 
said  premises,  and  do  all  such  works,  matters  and  things, 
as  may  be  necessary  for  carrying  this  order  into  full 
execution  according  to  the  Act  aforesaid." 

"  Given,  &c. 

"  Robert  Oliver  Jones  (l.  s.) 

"  24th  August,  1860." 

The  conviction  was  as  follows : 

"  Glamorganshire^  1  Be   it  remembered  that   on   the 
Borough  of  Cardiff,  >  15  th  February,  in  the  year  of  our 
to  wit.  3  Lord  1861,  at  a  PoUce  Court  in 

the  borough  of  Cardiff^  in  the  said  county,  Catherine 
Jenkins  is  convicted  before  the  undersigned,  a  stipendiary 
magistrate  for  the  said  borough,  for  that  she  the  said 
Catherine  Jenkins,  within  six  calendar  months  then  last 
past,  to  wit,  on  the  27th  September  then  last  past,  and 
from  thence  daily  and  every  day  until  the  time  of  laying 
the  information  in  this  behalf,  to  wit,  the  llth  February, 
1861,  being  a  period  of  136  days,  being  then  and  during 
such  period  the  owner  of  certain  premises  situate  in 
Ellen  Street,  within  the  said  borough,  unlawfully  did  not 
within  such  time,  after  due  service  of  the  order  herein-* 


118  MICHAELMAS  TERM. 

1862.  after  mentioned  on  her  according  to  the  statute  in  such 
The  QuMoT  <^*^  made  and  provided,  as  therein  is  specified,  obey, 
JsuKiKs  *"^^  ^^  ^^^  during  such  period  of  186  days  as  aforesaid 
obey,  a  certain  order  in  writing,  under  the  hand  and 
seal  of  me  the  said  stipendiary  magistrate,  dated  the  24th 
August^  1860,  whereby  I,  the  said  stipendiary  magistrate, 
in  pursuance  of  The  Nuisances  Removal  Act  for  England, 
1855,  ordered  the  said  Catherine  Jenkins,  as  such  owner 
as  aforesaid,  within  seven  days  from  the  service  of  the 
said  order,  or  a  true  copy  thereof,  on  her  according  to 
the  said  statute,  to  cleanse  certain  closet  pans  and  drains, 
belonging  to  the  said  premises ;  and  the  said  Catherine 
Jenkins  failed  to  satisfy  me,  the  said  stipendiary  magis- 
trate, that  she  had  used  all  due  diligence  to  carry  out 
the  said  order :  contrary  to  the  statute  in  such  case  made 
and  provided.  And  I  adjudge  the  said  Catherine  Jenkins 
for  her  said  offence,  to  forfeit  and  pay  the  sum  of  2s. 
per  day  during  her  default  as  aforesaid,  making  together 
the  sum  of  13i  125.,  to  be  paid  and  applied  according  to 
law,  and  also  to  pay  to  the  Cardiff  Local  Board  of 
Health,  the  prosecutors  in  this  behalf,  the  sum  of  9^.  6c/. 
for  their  costs  in  this  behalf;  and  if  the  said  several 
sums  be  not  paid  forthwith,  I  adjudge  the  said  Catherine 
Jenkins  to  be  imprisoned  in  the  house  of  correction  at 
Cardiff^  in  the  said  county,  for  the  space  of  two  calendar 
months,  unless  the  said  several  sums,  and  costs  and 
charges  of  conveying  the  said  Catherine  Jenkins  to  the 
said  house  of  correction,  shall  be  sooner  paid.  Given 
under  my  hand  and  seal  the  day  and  year  first  above 
mentioned,  at  the  Police  Court  in  the  borough  aforesaid. 
"  Robert  Oliver  Jones  (l.  s,)'' 
The  other  proceedings  referred  to  in  the  rule  and 
brought  up  by  certiorari,  were  a  warrant  of  distress  upon 
the   goods  of  the    defendant,  dated  12th  July^  1861, 


V. 

Jekkiks. 
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which  was  according  to  the  fonn  (N.  1.)  given  in  the        1862. 
Schedule  to  stat.  11  &  12  Vict.  c.  43. ;  and  a  certificate    xhe  Queen 
that  there  were  no  goods  of  the  defendant  whereon  to 
levy. 

It  appeared^  from  the  affidavits^  that  the  service  of 
the  order  to  abate  the  nuisance  was  made  on  the  21st 
AuguU,  1860;  and  that,  on  the  14th  February,  1861, 
the  defendant  was  served  with  a  summons  to  answer  an 
information  for  neglecting  to  obey  that  order;  but  no 
summons  had  been  issued  calling  upon  the  defendant 
to  shew  cause  why  she  should  not  pay  the  fine  imposed 
in  the  conviction:  also  that  the  defendant  had  been 
imprisoned  under  a  warrant  issued  on  the  conviction. 

The  following  sections  of  The  Nuisances  Removal 
Act  for  England,  1855,  18  &  19  Vict.  c.  121.,  are 
material. 

By  sect.  13,  the  justices  may,  by  their  order,  require 
the  person  on  whom  it  is  made  to  abate  a  nuisance. 

Sect.  14.  "Any  person  not  obeying  the  said  order 
for  abatement  shall,  if  he  fail  to  satisfy  the  justices  that 
he  has  used  all  due  diligence  to  carry  out  such  order,  be 
liable  for  every  such  ofience  to  a  penalty  of  not  more 
than  lOs.  per  day  during  his  default'^;  &c. 

Sect  20.  "  Where  any  costs,  expences,  or  penalties 
are  due  under  or  in  consequence  of  any  order  of  justices 
made  in  pursuance  of  this  Act  as  aforesaid,  any  justice 
of  the  peace,  upon  the  application  of  the  local  authority, 
shall  issue  a  summons  requiring  the  person  from  whom 
they  are  due,  to  appear  before  two  justices  at  a  time 
and  place  to  be  named  therein ;  and  upon  proof,  to  the 
satisfaction  of  the  justices  present,  that  any  such  costs, 
expences,  or  penalties  are  so  due,  such  justices,  unless 
they  think  fit  to  excuse  the  party  summoned  upon  the 
ground  of  poverty  or  other  special  circumstances,  shall. 
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1862.  by  order  in  writing  under  their  hands  and  seals,  order 
The  Queen  ^^^  ^^  P^J  ^^^  amount  to  the  local  authority  at  once, 
jBMKiHtf  ®^  ^y  ®^^^  instalments  as  the  justices  think  fit,  together 
with  the  charges  attending  such  application  and  the 
proceedings  thereon ;  and  if  the  amoiint  of  such  order, 
or  any  instalment  thereof,  be  not  paid  within  fourteen 
days  after  the  same  is  due,  the  same  may,  by  warrant 
of  the  said  or  other  justices,  be  levied  by  distress  and 
sale.'' 

H,  S,  Giffard,  in  support  of  the  conviction. — First. 
The  conviction  for  disobedience  of  the  order  of  the  24th 
August,  1860,  under  sect.  14  of  stat  18  &  19  Vict 
c.  121.,  subjected  the  defendant  absolutely  to  pay 
a  penalty;  and  no  further  summons  was  necessary 
before  proceeding  to  enforce  payment  of  it.  Sec- 
tion 20  does  not  apply  to  a  case  where  a  penalty  has 
been  imposed,  under  sect.  14,  upon  a  person  adjudged 
guilty  of  an  offence  in  disobeying  an  order  to  abate  a 
nuisance.  The  statute  gives  to  justices  a  civil  juris- 
diction in  respect  of  damages  or  compensation  to  indi- 
viduals injured,  and  a  criminal  jurisdiction  in  respect 
of  penalties  for  public  nuisances.  The  words  in  sect  20, 
"  upon  proof,  to  the  satisfaction  of  the  justices  present, 
that  any  such  costs,  expences,  or  penalties  are  so  due, 
such  justices,  unless  they  think  fit  to  excuse  the  party 
summoned  upon  the  ground  of  poverty  or  other  special 
circumstances,''  shall  order  him  to  pay  the  amount,  do 
not  apply  where  there  has  been  a  conviction  for  an 
offence  and  a  fine  has  been  imposed.  [^Cockburn  C.  J. 
This  is  a  penalty  of  2^.  per  day  during  default :  is  the 
penalty  to  be  levied  without  an  opportunitj'^  being  given 
to  the  party  to  shew  cause  why  it  should  not  be  levied  ? 
H^iffhtman  J.     Under  what  provision  in  the  Act  is  the 
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penalty  under  sect.  14  to  be  enforced  ?]  By  sect,  38,  1862. 
penalties  imposed  by  the  Act  are  recoverable  according  The  Queeii 
to  the  provisions  of  stat.  11  &  12  Vict  c.  43.  [Cockbum  Jenkisb. 
C.  J.  To  what  cases,  except  those  of  a  public  nature, 
is  the  word  "penalties"  in  sect.  20  to  be  referred?] 
Sect  23  imposes  a  penalty  for  causing  any  water  to  be 
corrupted.  [Cockbum  C.  J.  That  comes  in  a  later 
stage  of  the  Act;  whereas  the  words  in  sect.  20  are, 
"  where  any  costs,  expences  or  penalties  are  due  under 
or  in  consequence  of  any  order  of  justices  made  in 
pursuance  of  this  Act  as  aforesaid,"  that  is,  by  an  order 
made  by  virtue  of  the  preceding  sections.]  Tlie  pro- 
vision for  excusing  the  party  upon  the  ground  of 
poverty  does  not  refer  to  cases  of  public  offence. 
[Mellor  J.  It  is  more  reasonable  that  a  discretion  to 
excuse  or  reduce  the  penalty  should  be  given  to  the 
magistrate  in  the  case  of  a  public  offence  than  of  a 
private  injury.  Cockbum  C.  J.  This  is  a  complicated 
piece  of  machinery,  and  puts  upon  the  party  the 
harassing  process  of  a  second  summons,  whereas  all 
might  have  been  done  at  once  by  allowing  the  justices 
to  convict  the  offender,  and  then  the  ordinary  legal 
consequences  would  have  followed ;  but  the  enactment 
in  sect.  20  is  express.] 

Secondly,  this  objection  does  not  go  to  the  jurisdiction 
of  the  magistrate;  Ex  parte  Hopwood  {a).  [Cockbum 
C.  J.  The  magistrate  had  no  jurisdiction  to  issue  his 
warrant  except  under  sect.  20,  and  that  section  says 
that  there  shall  be  a  fresh  summons  before  the  warrant 
is  issued.]     At  any  rate  the  conviction  is  good. 

Brett,  contrii. — It  is  not  sought  to  quash  the  conviction, 
only  the  warrant  of  distress  and  subsequent  proceedings. 
(a)  lo  Q.  B.  121. 
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1862.  CocKBURN  C.  J.     The  warrant  of  distress  is  wrong. 

The  Queen     ^^^  °^^*  ^  quashed,  with  the  subsequent  proceedings 


Jenkihs. 


thereon.     The  conviction  is  right 

WioHTMAN  and  Mellob  JJ.  concurred. 

Rule  absolute  to  quash  the  warrant 
of  12th  Julyy  1861,  and  subsequent 
proceedings. 


Friday, 
November  8th. 


Pauper 
lunatic. 
Maintenance. 
Wife  separate 
from  irre- 
movable hue- 
band. 

16  &  17  Vict. 
c.  97.  S8.  97. 
102. 

11  #12  Tic/. 
c.  111.*,  1. 


The  Guardians  of  East  Retford  Union,  appel- 
lants, The  Guardians  of  the  Strand  Union, 
respondents. 

A  pauper  lunatic,  living  b^  consent  apart  and  in  a  different  parish 
from  her  husband,  who  was  irremoyable  by  virtue  of  stat.  9  &  10  Vict. 
c.  66.,  was  sent  to  a  lunatic  asylum,  and  an  order  for  her  maintenance 
was  made  upon  the  parish  of  her  husband's  settlement,  under  The 
Lunatic  Asylums  Act,  16  &  17  Vict.  c.  97.  s.  97. :  Held,  that  the  pauper 
lunatic  was  not  irremovable  by  stat.  11  &  12  Vict.  c.  111.  s.  1.,  and 
therefore  that  the  order  was  rightly  made  under  sect.  97,  and  not  under 
sect.  102.  of  stat.  16  &  17  Vict.  c.  97. 

A  N  order  of  two  justices  for  the  county  of  Middlesex 
adjudged  the  last  legal  settlement  of  Ann  Blenkame, 
a  pauper  lunatic,  confined  in  the  county  lunatic  asylum 
at  Hantoell,  to  be  in  the  parish  of  East  Retford^  in  the 
county  of  Nottingham^  and  ordered  the  guardians  of  the 
poor  of  the  East  Retford  Union  to  pay,  on  account  of 
that  parish,  to  the  guardians  of  the  poor  of  the  Strand 
Union,  certain  sums,  being  the  expences  incurred  in 
the  examination  and  conveyance  of  the  pauper  lunatic, 
and  in  the  maintenance  of  the  pauper  lunatic  in  the 
asylum,  and  to  the  treasurer  of  the  asylum  a  weekly 
sum  for  her  future  maintenance. 


£a8tRet7o&d 
Union 

T. 

Guardians  of 
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Notice  of  appeal  against  the  order  having  been  duly        1862. 
given^  the  following  case  was  stated  under  stat.  12  &  13    Guardians  of 
Vict  c.  45.  s.  11. 

The  pauper  lunatic,  Ann  BlenAame,  is  the  wife  of 

Charles  Bknhame.     He  has  resided  for  the  last  twelve       Stramd 

Union. 
years  in  the  parish  of  Monks  Coppenhall,  in  the  Nantwich 

Poor  Law  Union,  in  the  county  of  Chester^  and  is  now 
residing  there,  and  is  irremovable  therefrom  by  reason 
of  Stat  9  &  10  Vict  c.  66.  In  1824  he  gained  a  settle- 
ment in  the  parish  of  £'£75/  Retford  by  hiring  and  service ; 
and  it  is  admitted  that  the  pauper  lunatic  is  settled 
there  through  him.  They  were  married  in  1825,  and 
lived  together  until  about  the  year  1836.  In  that  year 
they  were  living  with  their  children  in  a  lodging  in 
London,  and,  in  consequence  of  being  unable  to  live 
happily  together,  Charles  Blenkame  left  his  wife  and 
went  to  reside  in  the  country,  and  they  have  ever  since 
lived  apart,  with  the  exception  of  one  or  two  short 
periods  when  he  came  to  see  his  wife  and  family  in 
London,  There  were  two  daughters  and  a  son  by  this 
marriage,  and  they  lived  with  their  mother  when  the 
father  went  away.  Charles  Blenkame  allowed  his  wife 
money  for  the  support  of  herself  and  his  children,  which 
was  regularly  paid  until  about  February,  1859,  when 
such  allowance  was  discontinued,  because  she  had  gone 
some  months  before  to  America,  to  take  over  a  child  of 
one  of  her  daughter's,  who  had  married  and  settled  there. 
Ann  Blenkame  returned  to  London  about  May,  1859, 
and  she  then  went  to  live  with  one  of  her  daughters  at 
Brompton,  After  staying  about  ten  months  with  this 
daughter,  she  took  a  room  at  No.  1,  Craven  Buildings^ 
in  the  parish  of  St  Clement  Danes,  in  the  Strand  Union, 
which  she  occupied  for  about  a  year  previous  to  March, 
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1862.        1861,  when,  having  become  insane,  she  was  sent  by  the 

Guardians  of    P^^h  officers  of  St.  Clement  Danes,  in  due  course  of 

^^"  nfoT^''  law,  under  the  Lunatic  Act,  16  &  17  Vict.  c.  97.,  to  the 

^.'       ^    lunatic  asylum.     As  soon  as  she  returned  from  America 
Guardians  of 

Strand       she  received  a  weekly  allowance  from  her  husband,  as 
Union, 

before,  towards  her  support,  and  he  always  knew  where 

she  was  residing.  He  is  now  able  and  willing  to  contri- 
bute to  her  support.  On  the  22d  October,  1861,  the 
order  adjudicating  the  settlement,  &c.  was  made  under 
Stat.  16  &  17  Vict.  c.  97.  s.  97. 

It  was  contended  on  the  part  of  the  appellants  that, 
as  the  lunatic  had  no  other  settlement  than  that  of  her 
husband,  and  as  he  had  resided  for  more  than  five  years 
in  the  parish  of  Monks  Coppenhall,  an  order  ought  to 
have  been  made  upon  the  guardians  of  the  poor  of  the 
Nantwich  Union,  under  stat.  16  &  17  Vict.  c.  97.  s.  102., 
who,  it  was  contended,  were  bound  to  maintain  the 
pauper  lunatic 

It  was  contended,  on  the  part  of  the  respondents,  that 
the  order  was  properly  made  on  the  parish  of  settlement. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  facts  above  stated,  the  order  of  the  22d  October, 
1861,  was  rightly  made.  If  the  Coiurt  should  answer 
this  question  in  the  affirmative,  the  order  was  to  be 
confirmed;  if  in  the  negative,  the  order  was  to  be 
quashed. 

Keane,  for  the  respondents. — By  stat.  16  &  17  Vict, 
c.  97.  s.  102.,  the  cxpences  of  a  pauper  lunatic  removed 
to  an  asylum,  who  would,  at  the  time  of  his  being  con- 
veyed to  such  asylum,  "  have  been  exempt  from  removal 
to  the  parish  of  his  settlement  or  the  coimtry  of  his 
birth  by  reason  of  some  provision"  in  stat.  9  &  10  Vict. 
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c.  66.,  "  shall  be  paid  by  the  guardians  of  the  parish        1SG2. 
.wherein  such  lunatic  shall  have  acquired  such  exemp-    Guardians  of 
tion  &c/'     In  the  present  case  the  pauper  lunatic,  who        ^nion 
was  living  apart  from  her  husband,  was  not  irremovable,    Q^ardlans  of 
and  therefore  the  order  was  rightly  made  upon  the  parish       ^^[^^'^ 
of  her  husband's  settlement  under  sect  97.     The  proviso 
in  stat  9  &  10  Vict,  c.  66.  s.  1.,  which  is  altered  in  form 
only  by  stat.  11  &  12  Vict  c.  111.  5.  1.,  means  that  the 
wife  shall  not  be  removed  from  the  parish  in  which  the 
husband  acquired  irremovability.     The  pauper  lunatic 
was  neither  by  herself  in  her  own  person,  nor  by  her 
husband,  irremovable  from  the  parish  of  St.    Clement 
Danes.  [He  cited  Reff,  v.  The  Inhabitants  of  St.  Ebbe's{a).] 

Poland ,  for  the  appellants. — By  stat.  11  &  12  Vict, 
c.  111.  s.  1.,  the  wife  is  entitled  to  the  status  of  irre- 
movability of  her  husband;  and  she  is  irremovable 
because  he  is  so.  [  IVightman  J.  It  is  not  proposed  to 
remove  the  pauper  lunatic  fix)m  the  place  in  which  her 
husband  has  acquired  irremovability.]  Stat.  16  &  17 
Vict,  c,  97.  s.  102.,  which  provides  for  the  expences  of 
pauper  lunatics  who  are  irremovable,  does  not  speak 
of  exemption  from  removal  from  the  parish  from  which 
the  pauper  lunatic  is  conveyed  to  the  asylum,  but 
exemption  "  from  removal  to  the  parish  of  his  settle- 
ment." In  determining  by  what  parish  the  expences 
of  a  pauper  lunatic  are  to  be  paid,  regard  is  to  be  had 
to  his  status  of  irremovability.  Suppose  the  husband 
in  the  present  case  had  become  lunatic,  and  had  wan- 
dered to  another  parish,  the  parish  in  which  he  had 
acquired  the  status  of  irremovability  would  be  charge- 
able. [^Cockburn  C.  J.  That  would  be  on  the  ground 
(fl)  12  Q,  R  137. 
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1862.  that  his  act  of  leaving  that  parish  was  not  the  act  of  a 
Guardians  of  sanc  person,  and  therefore  he  must  be  considered  as  still 
UnSiT^  in  that  parish.]  During  the  interval  of  her  absence  from 
GuardianB  of  ^®'  husband,  the  status  of  the  wife  follows  that  of  the 
Strabd  husband.  If  the  wife  was  not  lunatic^  possibly  she  would 
not  be  irremovable^  notwithstanding  the  irremovability 
of  her  husband.  In  The  Guardians  of  Leedsy  appts.,  The 
Guardians  of  VTahefield,  respts.  (cr),  where  the  wife,  while 
temporarily  absent  fix)m  her  husband,  who  had  the 
status  of  irremovability  in  Leeds^  became  lunatic  and 
was  sent  to  a  lunatic  asylum,  it  was  held  that  the  order 
of  maintenance  was  rightly  made  on  Leeds^  and  not  on 
the  place  of  her  settlement.  [Wightman  J.  To  bring 
the  case  within  the  words  of  stat  16  &  17  Vict  c.  97. 
s.  102.,  the  wife  must,  at  the  time  of  being  conveyed  to 
the  asylum,  be  resident  in  the  parish  in  which  her  husband 
has  acquired  irremovability.  In  The  Guardians  of  Leeds, 
appts..  The  Guardians  of  Wahefieldy  respts.  (a),  it  was 
an  accident  that  the  pauper  was  seized  with  lunacy  at 
the  time  of  an  excursion  from  her  home  for  the  benefit 
of  her  health  :  there  was  no  break  of  the  residence  with 
her  husband.] 

CocKBURN  C.  J.  This  is  a  very  dear  case.  An  order 
could  have  been  made  for  the  removal  of  the  pauper 
lunatic  bom.  St  Clement  Danes,  where  she  had  acquired 
no  settlement,  though  her  husband  could  not  be  removed 
to  the  place  of  his  settlement  because  he  had  acquired 
irremovability  in  Monks  Coppenhatt;  and  the  question 
is,  whether  the  enactment  in  stat.  11  &  12  Vict.  c.  111. 
s.  1.  applies  to  such  a  case.  [His  Lordship  read  it] 
The  obvious  intention  of  that  enactment,  and  the  pro- 
(a)  7E.^B.258. 
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viso  in  the  previous  enactment,  9  &  10  Fict  c.  66.,  was  1862. 

to  prevent  a  wife  or  cldld  from  being  removed  from  the  Guardians  of 

head  of  the  family  to  some  other  place  of  settlement  ^^^um^^'^"'' 

which  misht  otherwise  have  occurred  when  he   had  ^     7.- 

°  ^         Guardians  of 

resided  longer  in  a  parish  than  the  others.     The  Legis-       Strakd 

Union. 

lature  could  not  have  contemplated,' as  within  the  policy 
of  such  an  enactment,  the  case  of  a  wife  living  separate 
.from  her  husband  with  her  own  consent  And  the  words 
used  are  not  ambiguous:  they  are,  that  the  wife  and 
children  shall  "  not  be  removable  from  any  parish  or 
place  from  which  he  or  she  would  not  be  removable.'^ 
Here  it  is  not  sought  to  remove  the  wife  from  the  parish 
in  which  the  husband  is  irremovable ;  and  therefore  the 
words  do  not  apply.  If  the  husband  and  wife  had  been 
living  separate  from  each  other  in  the  same  parish,  there 
might  be  some  question.  But  here,  both  on  the  words 
and  the  policy  of  the  enactment,  I  think  the  order  was 
rightly  made  on  the  parish  of  settlement 

WioHTMAN  J.  As  soon  as  it  is  admitted  that  the 
pauper,  if  not  a  lunatic,  would  not  have  been  irremovable, 
the  case  for  the  appellants  fails,  because  the  102d  section 
of  stat  16  &  17  Vict.  c.  97.  applies  only  where  the  pauper 
is  irremovable  at  the  time  of  his  being  sent  to  the  asylum. 
That  section  does  not  confer  upon  the  pauper  lunatic  the 
privilege  of  irremovability  from  St.  Clement  Danes,  But 
for  that  statute  she  would  have  been  properly  removable 
to  the  place  of  her  husband's  settlement  Stat.  11  &  12 
Vict  c.  111.  does  not  apply. 

Mellor  J.  concurred. 

Order  confirmed. 
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Wednesday, 
NovemberVlih. 

Gunpowder, 
Explosive 
preparation 
or  composition. 
Fireworks, 
Fog  signals, 
23  #  &  Vict, 
c,  139. 


Bliss,  appellant,  Lilley,  respondent. 


By  Stat.  23  &  24  Vict,  c.  139.  s.  6.,  «'The  following  regulations  shall 
be  observed  with  regard  to  the  manufacture  of  loadwi  percussion  caps, 
and  the  manufacture  and  keeping  of  ammimition,  fireworks,  fulminating 
merciuy,  or  any,other  preparation  or  composition  of  an  explosive  nature; 
(that  is  to  say), — no  such  manufacture  shall  be  carried  on  without  such 
licence  for  that  purpose  as  hereinafter  mentioned,  or  within  the  respective 
distances  hereinafter  mentioned,  and  set  opposite  to  the  descriptions  of 
the  respective  articles;  (that  is  to  say),  percussion  caps  50 yards,  ammu- 
nition 100*  yards,  fireworks  50  yards,  fulminating  mercury  or  other 
preparation  or  composition  of  equally  explosive  power  100  yards,  from 
any  dwelling  house  or  any  building  in  which  persons  not  connected  with 
the  same  manufacture  are  employed."  Sect.  7  imposes  a  penalty  for 
making  percussion  caps,  or  making  or  keeping  ammunition,  fireworks, 
fulminating  mercury  or  other  explosive  preparation  or  composition,  con- 
trary to  the  Act.  Sect.  9  imposes  a  penalty  for  throwing,  casting,  or 
firing  any  squib,  serpent,  rocket,  or  other  firework  in  or  into  any 
thoroughfare  or  public  place.  By  sect.  11  the  county  justices  in  Quarter 
Sessions,  and  tne  councils  of  boroughs,  may  license  places  for  the 
making  of  loaded  percussion  caps,  and  for  the  making  and  keeping 
respectively  of  ammunition,  fireworks,  fulminating  mercury,  or  other 
explosive  preparations  or  compositions ;  and  by  sect.  13,  such  licenses 
may  be  granted  conditionally  upon  precautionary  measures  being  taken 
and  maintained.  Upon  an  information  which  charged  L.  with  making 
and  keeping  fireworks,  explosive  preparations  and  compositions  in  a 
building  wherein  by  the  Act  it  was  not  lawful  to  make  and  keep  them, 
it  appeared  that  fog  signals  were  manufactured  and  kept  upon  his  premises, 
that  he  had  not  obtained  a  h'cense  for  their  manufacture,  and  that  his 
premises  were  within  the  specified  distance  from  other  buildings.  Foe 
signals  are  concave  pieces  of  tin  filled  with  gunpowder,  and  fitted  with 
nipples  and  percussion  caps,  and  then  firmly  attached  to  each  other,  in 
order  to  secure  the  greatest  amount  of  explosive  power.  The  only 
process  carried  on  in  X.'s  premises  was  mechanical.  Fog  signals  were 
made  for  and  used  by  railway  companies.  Wlien  the  fog  is  so  thick 
that  the  ordinary  signals  cannot  easily  be  seen,  one  of  them  is  placed 
on  the  rails,  and  is  exploded  by  the  pressure  upon  the  copper  caps  of  the 
wheels  of  an  engine  passing  over  it,  making  a  report,  which  is  heard  at 
a  considerable  distance.  The  construction  of  them  is  attended  with 
some  degree  of  danger  to  the  persons  employed  in  the  manufacture. 
Held,  by  Wightmany  nlackhum  tLnf^iellor  H.,  Cockhum  C.  J.  dubitante, 
that  L.  was  liable  to  a  penalty.  Se?nble,  per  Wighfnian  J.,  that  foe 
signals  are  fireworks,  and  therefore  L.  was  liable  for  making  and 
keeping  them  contrary  to  sect.  7 ;  and  per  Blackburn  and  Mellor  JJ.,  L, 
was  liable  for  making  them  in  a  place  not  licensed,  contrary  to  sect.  6. 


/^ASE  stated  for  the  opinion  of  the  Court,  by  the 
stipendiary  magistrate  of  Birmingham,  under  stat. 
20  &  21  Vict.  c.  43. 
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On  the  2lst  January,  1862^  Simeon  Ltlkf/,  the  respon-  1862. 
dent,  appeared  before  the  stipendiary  magistrate  for  ^^g 
the  borough  o{  Birmingham,  upon  a  summons,  issued  i^ilizr. 
at  the  instance  of  James  Bliss,  the  appellant,  acting 
on  behalf  of  the  Borough  Inspection  Committee, 
charging  him  with '' unlawfully  making  and  keeping,  and 
causing  to  be  made  and  kept,  a  certain  quantity  of  fire- 
works, explosive  preparations  and  compositions,  (to  wit) 
100  fog  signals,  in  a  certain  place  (to  wit)  a  building, 
there  situate,  wherein,  by  the  said  Act  in  that  behalf, 
it  was  not  then  lawful  to  make  and  keep,  or  cause  to  be 
made  and  kept,  such  fireworks,  explosive  preparations 
and  compositions  :'^  contrary  to  stat  23  &  24  Fict.  c.  139. 
It  was  admitted  that  the  fog  signals  hereinafter 
described  were  manufactured  and  kept  upon  the  premises 
of  the  respondent ;  that  he  had  not  obtained  a  license 
for  their  manufacture,  and  that  his  premises  were  within 
the  specified  distance  from  other  buildings. 

The  only  question  was,  whether  fog  signals  could  be 
considered  "  fireworks,*'  or  such  "  explosive  preparations 
or  compositions'*  as  were  within  the  words  and  meaning 
of  the  Act 

A  fog  signal  is  thus  constracted,  and  is  used  for  the 
purpose  after  mentioned. 

It  consists  of  two  concave  pieces  of  tin  of  nearly  equal 
siae,  which,  when  put  together,  form  a  box  in  shape  like  a 
watch,  about  2^  inches  in  diameter  and  }  inch  in  thickness. 
To  the  inside  of  one  of  them  are  attached  three  solid 
nipples  like  those  of  a  gun,  on  each  of  which  is  placed  an 
ordinary  percussion  cap.  The  cavity  is  then  filled  with 
common  gunpowder,  and  the  two  pieces  are  attached  to 
each  other  by  pressure,  the  edges  being  made  to  unite 
in  nearly  the  same  manner  as  a  glass  is  fixed  in  a  watch. 

VOL.   III.  K  B.   &  s. 


Lillet. 
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1862.  The  only  process  carried  on  in  the  premises  of  the 

BLI88        respondent  is  mechanical. 

The  metallic  boxes  and  the  nipples  are  there  made, 
the  copper  caps  placed  on  the  nipples,  the  gunpowder 
(about  3i  drachms  in  weight)  inserted,  and  the  boxes 
dosed.  The  gunpowder  and  the  copper  caps  are  procured 
elsewhere. 

The  articles  in  question  are  made  for  and  used  by 
railway  companies.  When  the  fog  is  so  thick  that  the 
ordinary  signals  cannot  easily  be  seen,  one  of  these 
"  fog  signals''  is  placed  on  the  rails,  and  is  exploded  by 
the  pressure  upon  the  copper  caps  of  the  wheels  of  an 
engine  passing  over  it,  making  a  report,  which  is  heard 
at  a  considerable  distance. 

The  construction  of  them  is  undoubtedly  attended 
with  some  degree  of  danger  to  the  persons  employed  in 
the  manufacture,  and  more  than  one  accident  has 
occurred.  The  danger  consists  in  the  amount  of  pressure 
required  for  closing  the  edges  of  the  two  pieces  of  tin. 
It  is  necessary  that  they  should  be  firmly  attached  to 
each  other  in  order  to  secure  the  greatest  amount  of 
explosive  power ;  and  for  this  purpose  a  screw  press  is 
used.  If  a  few  grains  of  gunpowder  are  allowed  to 
remain  on  the  edges  when  they  are  brought  together, 
or  if  the  pressure  is  so  great  as  to  bring  do¥m  the  upper 
side  of  the  box  upon  the  copper  caps,  ignition  and  an 
explosion  of  the  gunpowder  contained  within  will  proba- 
bly take  place. 

In  support  of  the  information  it  was  contended  that, 
even  if  the  '^  fog  signals''  could  not  be  considered  "  fire- 
works," the  manufacture  and  keeping  of  them  without  a 
Hcense  and  within  the  specified  distances  were  prohibited 
by  the  statute,  as  being  '^  preparations  and  compositions 
of  an  explosive  nature ;"  whilst  it  was  urged  on  behalf 
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of  the  respondent,  first,  that  they  could  not  be  considered       1862. 
to  be  "fireworks/*  those  being   well  known  specific        Bliss 
articles  of  commerce  of  a  wholly  diflTerent  description ;       lillet. 
and,  secondly,  as  regards  "preparations  and  composi- 
tions of  an  explosive  nature,^'  it  was  contended  that  it 
appeared  firom  the  context  (in  that  part  of  sect.  6  which 
specifies  the  distance  within  which  the  several  articles 
shall  not  be  manufactured,)  that  the  statute  applied  only 
to  such  "  chemical^'  preparations  and  compositions  as 
are  "  of  equally  explosive  power^'  with  fulminating  mer- 
cury, e.g.,  gun  cotton,  fulminating  silver, &c.,  and  not  to 
such  mechanical  preparations  and  compositions  as  were 
carried  on  in  the  premises  of  the  respondent. 

The  magistrate  was  of  opinion  that  the  latter  must 
be  considered  to  be  the  proper  construction  of  the  Act, 
and  upon  that  ground  dismissed  the  summons. 

If  the  Court  should  be  of  opinion  that  the  information 
was  improperly  dismissed,  the  case  may  be  remitted  with 
such  their  opinion. 

The  case  was  argued,  November  8th  and  12th,  on 
which  latter  day  judgment  was  given. 

/.  Spooner,  for  the  appellant. — First.  Fog  signals  are 
within  Stat.  23  &  24  Vici.  c.  189.  The  words  of  the 
preamble  are  as  general  as  possible ;  after  reciting  three 
previous  statutes  it  proceeds :  "  and  it  is  expedient  to 
amend  the  law  concerning  the  making,  keeping,  and 
carriage  of  gunpowder,  and  to  regulate  the  making  and 
keeping  of  other  compositions  of  an  explosive  nature, 
and  to  amend  the  law  concerning  the  manufacture,  sale, 
and  use  of  fireworks.^'  The  words  of  sect.  6  are  stiU 
more  general:  it  enacts  that  "The  following  regula- 
tions shall  be  observed  with  regard  to  the  manufacture 

K  2 
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1862.        of  loaded  percussion  caps,    and  the  manufacture  and 
Bliss        keeping  of  ammunition,  fireworks,  fulminating  mercury, 
Lillet       ^^  ^^7  other  preparation  or  composition  of  an  explosive 
nature ;  (that  is  to  say,) 

''  No  such  manufacture  shall  be  carried  on  without 
such  license  for  that  purpose  as  hereinafter  mentioned,  or 
within  the  respective  distances  hereinafter  mentioned, 
and  set  opposite  to  the  descriptions  of  the  respective 
articles ;  (that  is  to  say,) 

^*  Percussion  Caps         .         .         .50  yards, 
^*  Ammunition      ....  100  yards, 

"  Fireworks 50  yards, 

"Fulminating  Mercury   or   other 
preparation  or  composition  of 
equally  explosive  power  .         .  100  yards, 
from  any  dwelling  house  or  any  building  in  which  per- 
sons not  connected  with  the   same  manufacture  are 
employed.*' 

These  fog  signals  are  a  preparation  or  composition  of 
an  explosive  nature  within  that  section ;  the  case  finds 
that  the  manufacture  of  them  is  attended  with  danger  to 
the  persons  employed  in  it,  and  that  the  danger  consists 
in  the  degree  of  pressure  employed  "  in  order  to  secure 
the  greatest  amount  of  explosive  power.*' 

Secondly.  The  enactment  in  sect.  6  is  divisible ;  it 
contains  an  absolute  prohibition  of  the  manufacture  of 
any  preparation  or  composition  "  of  an  explosive  nature'* 
without  a  license ;  and  then  it  goes  on  to  provide  that 
the  manufacture  of  certain  enumerated  articles,  including 
"  fulminating  mercury  or  other  preparation  or  composi- 
tion of  equally  explosive  power,"  shall  not  be  carried  on 
within  100  yards  from  any  dwelling  house  or  building. 
Section  7  provides  that  the  prohibited  articles  shall  be 
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forfeited,  and  imposes  a  penalty  for  making  percussion  1862. 
caps,  or  making  or  keeping  '^  ammunition,  fireworks,  blim 
fulminating  mercury,  or  other  explosive  preparation  or 
composition"  contrary  to  the  Act, — without  defining  of 
what  the  composition  shall  consist,  or  what  its  particular 
strength  shall  be.  By  sect.  11,  ''it  shall  be  lawful  for 
the  justices  of  the  peace  for  each  county  or  other  division, 
at  their  General  Quarter  Sessions,  or  for  the  council  of 
any  borough,  upon  application  made  to  them  by  any  per- 
son, firom  time  to  time  to  license  places  for  the  making 
of  loaded  percussion  caps,  and  for  the  making  and  keep- 
ing respectively  of  ammunition,  fireworks,  fulminating 
mercury,  or  other  explosive  preparations  or  compositions, 
and  to  determine  the  quantities  of  such  articles  respect- 
ively to  be  kept  in  any  place  so  licensed,  and  to  grant 
licenses  to  persons  to  sell  fireworks.'*  The  words  are 
general  also  in  that  section ;  and  the  clause  empowering 
the  justices  or  council  to  determine  the  quantities  of  such 
articles  respectively  to  be  kept  in  any  place  so  licensed 
would  have  been  unnecessary  if  sect.  6  limited  these  com- 
positions in  the  manner  contended  for;  because  sect.  6, 
in  the  clause  following  that  cited,  defines,  with  reference 
to  certain  specified  articles,  what  quantity  shall  be  kept 
In  sects.  13  and  17,  also,  the  words  are  general. 
[Blackburn  J.  The  iuformation  seems  to  be  for  making 
and  keeping  explosive  preparations  and  compositions  in 
a  building  improperly  situated,  not  for  making  and 
keeping  them  in  a  building  for  which  a  license  had  not 
been  obtained.]  The  Court  will  amend  the  case  if 
necessary  for  the  determination  of  the  question.  Sect.  6 
makes  a  distinction  between  the  making  and  the  keeping 
of  articles  of  an  explosive  nature.  ICochburn  C.  J.  The 
Court  cannot  alter  the  information.     The  magistrate 
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1862.       adw  us  whether  he  ought  to  have  convicted  upon  it  as 

Bus.       it  stands.] 

LiJlbt  Then,  as  to  the  words  "other  preparation  or  composi- 

tion of  equally  explosive  power/'  in  the  second  clause  of 
sect  6,  upon  which  the  magistrate  declined  to  convict 
because  these  fog  signals  were  not  of  equally  explosive 
power  as  fulminating  mercury ;  they  must  mean  ^''other 
preparation  or  composition  of  similar  explosive  power/' 
with  reference  to  the  dangerous  effects  of  the  explosive 
power,  and  not  of  a  power  equally  explosive  chemically 
considered.  [Cackbum  C.  J.  This  is  not  the  manu- 
facture of  an  explosive  article  such  as  gunpowder ;  nor  is 
it  analogous  to  fulminating  mercury.]  The  last  clause 
insect.  6  refers  to  gunpowder : — "  Every  person  keeping 
or  using  any  factory  for  the  making  of  ammunition  or 
fireworks  shall  have,  at  a  distance  of  not  less  than  fifty 
yards  from  any  workshop  connected  with  the  manufac- 
ture, a  magazine  or  magazines,  built  with  brick  or  stone, 
for  the  receiving  and  safely  keeping  the  gunpowder  or 
other  explosive  materials  used  in  the  manufacture,  and 
the  cartridges  or  fireworks,  (as  the  case  may  be)  made 
at  such  factory.''  [  Wightman  J.  That  would  include 
the  case  of  this  fog  signal.]  And  the  fulminating 
powder  in  it.  [^Blackburn  J.  Sect.  9  shews  what  the 
Legislature  meant  by  fireworks : — "  If  any  person  throw, 
cast,  or  fire,  or  aid  or  assist  in  throwing,  casting,  or 
firing,  any  squib,  serpent,  rocket,  or  other  firework,  in 
or  into  any  thoroughfare  or  public  place,  he  shall  for 
every  such  offence  forfeit  any  sum  not  exceeding  5/." 
A  man  putting  a  fog  signal  on  the  rail  of  a  railway  is 
not  within  that  enactment]  If  a  man  threw  a  fog 
signal  into  the  street,  and  it  exploded,  he  would  be 
within  sect  9.     [^Cockburn  C.  J.     A  war  or  Congreve 
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rocket  would  liot  be  a  firework  within  the  statute ;  it  1862. 
is  applied  to  a  totally  diflTerent  purpose.]  The  word  bubs 
''  rocket*'  is  used  in  sect.  9  without  any  qualification.  Luiir. 

No  counsel  appeared  for  the  respondent. 

CocKBUBN  C.  J.  I  am  not  satisfied  that  the  magis- 
trate was  wrong  in  his  decision.  There  is  great  difficulty 
in  disjoining  the  two  parts  of  the  same  clause  in  sect.  6 
of  Stat  23  &  24  Vict.  c.  139.,  the  first  part  of  which 
requires  a  license  in  order  to  manufacture  the  specified 
articles,  and  the  second  part  of  which  relates  to  the 
distances  firom  buildings  at  which  the  specified  articles 
shall  be  kept.  However,  the  case  is  within  the  mischief 
contemplated  by  the  Legislature;  and,  as  my  learned 
Brothers  think  that  a  construction  can  be  put  upon  the 
Act  of  Parliament  which  will  warrant  a  conviction,  I  will 
not  say  anything  to  weaken  the  force  of  a  decision  to. 
that  effect 

WiGHTMAN  J.  The  manufacture  and  keeping  of  these 
detonating  articles  called  fog  signals  is  clearly  within 
the  mischief  contemplated  by  stat.  23  &  24  Vict.  c.  139. 
I  am  disposed  to  think  that  they  are  fireworks;  and 
that  they  are  a  special  species  of  cracker.  If,  on  the 
5th  of  November,  or  on  some  other  occasion  on  which 
fireworks  are  usually  let  off,  a  person  let  off  one  of  these 
fog  signals  in  a  thoroughfare  or  public  place,  he  would 
be  within  sect.  9.  [His  Lordship  read  it.]  I  presume 
that  an  ordinary  cracker  would  come  within  the  term 
"  firework''  in  that  section ;  and,  if  so,  it  seems  to  me 
that  a  fog  signal  would  be  equally  within  the  mischief 
contemplated   by  it     I  am  disposed  to  think  (though 
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1862.        **o*  without  some  doubt,  because  my  brother  Blackburn 
5bum        ^^^^  ^^^  arrive  at  the  same  conclusion)  that  this  is  a 
LihLE         "  firework'^  within  the  meaning  of  the  statute. 

Blackburn  J.  I  have  also  come  to  the  conclusion 
that  the  magistrate,  upon  the  case  before  us,  ought  to 
have  convicted ;  though  not  quite  upon  the  same  ground 
as  my  brother  JVightman.  I  think  that  the  magistrate 
was  right  in  construing  the  term  "fireworks,'^  in  the 
Act,  to  mean  well  known  articles  of  commerce,  of  a 
dififerent  description  from  fog  signals ;  and  therefore,  as 
at  present  advised,  I  think  he  would  have  been  wrong 
in  convicting  upon  the  ground  that  these  fog  signals 
were  fireworks.  But  I  think  that,  on  another  ground, 
he  ought  to  have  convicted  the  respondent.  The  infor- 
mation charged  him  with  making  and  keeping  a  quantity 
of  "fireworks,  explosive  preparations  and  compositions'' 
in  a  building  wherein  it  was  not  lawful  to  make  and 
keep  "  such  fireworks,  explosive  preparations  and  com- 
positions.'' By  sect.  7  a  penalty  of  10/.  is  imposed  on 
every  person  making  or  causing  to  be  made  percussion 
caps,  or  other  explosive  preparation  or  composition, 
contrary  to  the  Act.  The  question,  therefore,  which  the 
magistrate  had  to  determine  was  whether,  when  the 
respondent  made  these  fog  signals  in  these  premises,  he 
was  there  making  an  explosive  preparation,  contrary  to  the 
Act.  Now  sect.  6  enacts  : — "  The  following  regulations 
shall  be  observed  with  regard  to  the  manufacture  of 
loaded  percussion  caps,  and  the  manufacture  and  keep- 
ing of  ammunition,  fireworks,  fulminating  mercury  or 
any  other  preparation  or  composition  of  an  explosive 
nature."  On  the  facts  it  appears  that  these  fog  signals 
were  preparations  of  an  explosive  nature  just  as  much 
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as  a  percussion  cap  is  a  preparation  of  an  explosive  1862. 
nature.  Then  sect.  6  goes  on  to  say  :  *'  No  such  manu-  ^^^ 
facture  shall  be  carried  on  without  such  license  for  that 
purpose  as  hereinafter  mentioned/'  It  strikes  me  that^ 
if  the  respondent  carried  on  the  manufiEicture  of  a  prepara- 
tion of  an  explosive  nature  without  a  license^  he  did  so 
contrary  to  the  provisions  of  this  Act ;  and^  if  the  section 
stopped  there^  I  think  it  would  be  plain  enough  that^ 
when  he  carried  on  the  manufacture  of  any  article  of 
an  explosive  nature  (which  I  think  a  fog  signal  is) 
without  a  license^  he  incurred  the  penalty.  Then^ 
immediately  after^  the  section  goes  on  to  say : — ''  Or 
within  the  respective  distances  hereinafter  mentioned^ 
and  set  opposite  to  the  descriptions  of  the  respective 
articles;  (that  is  to  say),  Percussion  caps  50  yards. 
Ammunition  100  yards,  Fireworks  50  yards,  Ful- 
minating mercury  or  other  preparation  or  composi- 
tion of  equally  explosive  power  100  yards."  I  attach 
a  good  deal  of  weight  to  the  change  of  the  word 
firom  "  nature"  to  "  power."  The  reason  why  the 
Legislature  should  prescribe  a  distance  from  a  dwelling 
house  within  which  this  manufacture  should  not  be 
carried  on  depends  on  the  distance  to  which,  in  case  of 
explosion,  mischief  would  extend.  Percussion  caps  and 
fireworks,  which  are  assumed  to  be  articles  which  would 
not  explode  with  great  violence,  may  be  manufactured 
within  fifty  yards,  because,  beyond  that  distance,  they 
would  not  explode  so  as  to  do  mischief.  If  the  articles 
are  ammunition,  or  fulminating  mercury,  or  other  pre- 
paration or  composition  of  equally  explosive  power,  it  is 
supposed  that  the  explosion  would  be  much  more  violent, 
and  therefore  they  are  not  to  be  manufactured  within 
100  yards.  But  there  may  be  articles  and  preparations 
of  an   explosive   nature   which   are  neither  of   these. 
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1862.  ^^i  ^  to  them  the  Legislature  has  specified  no  dis- 
Bj.jgg  tance ;  and,  according  to  my  view  of  the  enactment, 
LiL  ET  *  person  making  an  artide  of  an  explosive  nature  which 
does  not  come  within  those  descriptions  for  which  cer- 
tain distances  have  been  specified,  must  get  a  license, 
whether  the  place  in  which  he  makes  it  is  next  door 
to  a  dwelling  house,  or  in  the  middle  of  Dartmoor, 
many  miles  from  one.  This  construction  makes 
the  statute  not  insensible  legislation  (though  I  say 
nothing  in  favour  of  the  disposition  of  the  sentences), 
because,  by  sects.  11  and  13,  the  justices  may  either 
refiise  the  license  or  they  may  grant  their  license  condi- 
tionally upon  precautionary  measures  being  taken  and 
maintained.  In  the  present  case,  although  I  think  that 
these  fog  signals  are  not  fireworks,  and  so  there  is  no 
provision  as  to  the  distance  within  which  they  may  be 
made,  still  the  respondent  made  them  in  a  place  which 
was  not  licensed ;  and  therefore  he  acted  contrary  to  the 
statuta 

Mellor  J.  We  are  all  agreed  that  the  case  is  within 
the  mischief  contemplated  by  stat.  23  &  24  Fict  c,  139., 
and,  upon  the  whole,  I  think  that  the  words  of  sect.  6 
are  sufficient  to  warrant  the  construction  contended  for 
by  Mr.  Spooner,  though  I  have  felt  some  doubt  in  the 
course  of  the  argument.  Taking  the  6th  section  together 
with  the  11th,  12th  and  13th  sections,  I  have  come  to 
the  same  conclusion  as  that  at  which  my  brother  Black" 
£t£m  has  arrived, — that,  with  reference  to  the  manufacture 
of  explosive  matters  generally,  there  must  be  a  license, 
and  the  justices  must  exercise  a  discretion  whether  the 
place  is  proper  in  which  that  manufacture  should  be 
carried  on ; — but  with  reference  to  certain  articles  spe- 
cified in  the  6th   section,  namely   "Percussion    caps. 
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ammunition^  fireworks^   fulminating  mercury  or  other       1862. 
preparation  or  composition  of  equally  explosive  power/'         blim 
the  Legislature  has  not  thought  fit  to  leave  that  to  the       lillet. 
discretion  of  the  justices,  but  has  fixed  certain  distances 
firom  dwelling  houses  within  which  that  manufacture  must 
not  be  carried  on  even  with  a  license ;  and  therefore^  in 
this  case^  the  magistrate  ought  to  have  convicted  the 
respondent 

Case  remitted. 


Shabp,  appellant,  Hainswobth,  respondent,      ^^^fjj^h 

20  Q.  2.  e.  19. 
Upon  a  complaint  under  Btat.  20  O.  2.  e.  19.  «.  1.,  by  an  artificer  ,  ^ 
against  his  master  for  nonpayment  of  wages,  the  justices  may  make  a  j^c^f^  and 
deduction  from  the  wages  on  the  ground  that  the  work  was  badly  done,     servant. 


Waives, 
iuction. 


r^ASE  stated  by  justices  under  stat.  20  &  21  Vict. 
c.  43. 

At  a  petty  session  for  the  West  Biding  of  the  county 
of  York,  held  in  Bradford,  the  information  and  com- 
plaint of  Abimelech  Hainsworth,  the  respondent :  that 
Henri/  Sharp,  the  appellant^  was  justly  and  truly  in- 
debted to  the  respondent  in  the  sum  of  3/.  Is,  Sd.,  being 
wages  for  work  and  labour  done  and  performed  by  him 
for  the  appellant^  which  said  sum  the  appellant  neg- 
lected and  refused  to  pay^  although  the  same  had  been 
lawfully  demanded^  contrary  to  the  statute  in  that  case 
made  and  provided  :  was  heard  and  determined. 

The  respondent,  who  was  a  clothier,  had  been  recently 
employed  by  the  appellant,  a  blanket  manufacturer,  to 
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1862.  weave  blankets,  the  appellant  supplying  the  weft  and 
gg^^p  warp.  The  respondent  claimed  3/.  Is.  M.  as  wages  for 
Hainsworth.  "'^^^^^g^  which  the  appellant  resisted  on  the  ground 
that  the  blankets  dehvered  by  the  respondent  were 
badly  woven,  and  were  not  of  the  proper  lengths ;  that 
if  the  respondent  had  woven  the  blankets  according  to 
order  the  price  would  have  been  5«.  each,  and  that  they 
had  been  sold  as  spoiled  goods  at  2; .  per  blanket.  The 
respondent  stated  that  the  materials  supplied  to  him  for 
weaving  were  bad,  and  that  he  wove  the  blankets  as  well 
as  any  man  could  with  the  materials  he  had. 

The  justices  found  that  the  respondent  had  made 
some  of  the  blankets  so  woven  by  him  for  the  appellant 
shorter,  and  others  longer,  than  the  respondent  had  been 
ordered  to  make  them,  and  that  the  appellant  had  in 
consequence  been  obliged  to  sell  them  at  a  serious  loss. 
But  there  was  not  sufficient  evidence  adduced  to  satisfy 
them  that  the  blankets  had  been  ill  woven  or  the  work 
ill  done,  save  as  to  the  improper  lengths. 

It  was  contended  for  the  appellant  that  the  justices 

were  bound   to  deduct  or  set  off  the  amount  of  the 

alleged  damages  arising  from  the  improper  lengths  from 

\  and  against  the  amount  of  the  wages  claimed,  and  that 

they  were  legally  authorized  to  do  so. 

The  justices  adjudicated  nevertheless  in  favour  of  the 
respondent,  and  made  an  order  for  the  payment  of  the 
wages  claimed,  namely,  3/.  Is.  Sd.,  and  that  if  that  sum 
were  not  paid  at  the  end  of  twenty-one  days  next  after 
their  determination,  it  was  to  be  raised  by  distress  and 
sale  of  the  appellant's  goods  and  chattels,  and  failing 
these  the  appellant  was  to  be  imprisoned  for  one 
month. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
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ther  the  determination  of  the  justices  upon  the  facts  and        1862. 
grounds  stated  was  erroneous  in  point  of  law.  Sharp 


Cleasby^  for  the  appellant — By  stat.  20  G.  2.  c.  19. 
8,  \.,  it  is  enacted,  that  complaints^  differences  and  dis- 
putes which  shall  happen  and  arise  between  masters  and 
artificers  shall  be  heard  and  determined  by  one  or  more 
justice  or  justices  of  the  peace,  who  is  empowered  to 
examine  upon  oath  any  such  artificer  or  any  other  wit- 
ness or  witnesses  touching  any  such  complaint,  differ- 
ence or  dispute,  "  and  to  make  such  order  for  payment 
of  so  much  wages'^  to  such  artificer  "as  to  such  justice 
or  justices  shall  seem  just  and  reasonable.^'  In  the 
present  case  there  is  a  dispute  between  the  master  and 
the  artificer  ,-^  the  master  says,  that  the  wages  to  be 
earned  by  the  artificer  were  the  money  which  would  be 
due  to  him  for  making  the  blankets  according  to  order^ 
and  that  the  wages  agreed  upon  have  not  been  earned. 
[^Wightman  J.  Is  the  improper  mode  in  which  the 
blankets  were  made  a  set-off  against^  or  forfeiture  of,  the 
wages?]  The  justices,  in  making  an  order  for  payment 
of  wages,  may  take  into  account^  as  matter  of  deduction, 
that  the  work  was  not  done,  or  was  badly  done. 
Where  a  person  is  employed  to  do  anything  to  a  chattel, 
and  he  does  it  improperly,  the  amount  of  loss  suffered 
by  the  employer  in  consequence  of  the  work  being  badly 
done  is  matter  of  deduction  from  the  price  agreed  to  be 
paid  for  the  work.  In  an  action  for  an  agreed  price  of 
work,  which  is  to  be  performed  according  to  contract, 
it  is  competent  for  the  defendant  to  shew  that  the  work, 
in  consequence  of  the  nonperformance  of  the  contract, 
is  diminished  in  value ;  Mondely.  Steel  {a),  per  ParkeB., 
(a)  S'M.^W.  858.870,871. 


Haihsworth. 
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1862.  ill  delivering  the  judgment  of  the  Court.  [^Cockhurn 
^ShIrp  ^'  •'^"  ^**^^'  ^^  ^*  ^'  ^-  19*  *•  1-  gi^^  *^®  justice  or 
HainJwoeth  j^^^^^  power  "  to  make  such  order  for  payment  of  so 
much  wages^'  ''  as  to  such  justice  or  justices  shall  seem 
just  and  reasonable.^^  In  the  present  case  the  master 
says  the  work  is  not  done  because  it  is  spoiled ;  then  the 
justices  may  say,  the  amount  of  wages  reasonably  due  is 
so  much  less  than  that  claimed  by  the  loss  which  is 
occasioned  to  the  master  by  reason  of  the  bad  work. 
Wightman  J.  Suppose  a  cross  action  by  the  master 
against  the  servant  for  spoiling  the  goods  by  bad  work, 
the  artificer  might  have  some  difficulty  in  setting  up 
this  order  as  an  answer ;  but  the  words  of  sect.  1  are 
general,  that  the  power  of  the  justices  is  to  order  pay- 
ment of  so  much  wages  as  to  them  '^  shall  seem  just 
and  reasonable;''  not  ''so  much  as  was  contracted  for.''] 

No  counsel  appeared  for  the  respondent. 

CocKBUBN  C.  J.  The  case  must  be  remitted  to  the 
justices  with  our  opinion,  that  they  may  take  into  their 
consideration  the  question  whether  the  work  was  so 
badly  done  that  the  master  got  no  benefit  from  it,  or 
that  the  value  of  the  work  was  so  deteriorated  as  that 
the  whole  amount  of  wages  was  not  earned. 

Wightman  and  Blackbubn  JJ.  concurred. 

Mellob  J.  The  justices  may  make  a  deduction  firom 
the  amount  of  wages  claimed,  on  the  ground  that  there 
has  not  been  a  meritorious  performance  of  the  contract 

Case  remitted . 
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1862. 


The  Queen  against  the  Inhabitants  of  St.       Saturday, 

Clement  Danes.  

Affe  of  nur- 
An  Irish  woman  unmanied,  and  not  haTing  any  settlement  in  England,   ^^^^' 
applied  to  the  relieving  officer  of  a  union  for  an  order  of  admission  to  the   9  ^10  F"  /  * 
workhouse,  stating  that  she  was  in  distress  and  lived  in  C7.,  one  of  the       oc     ^ 
parishes  within  the  union,  and  expected  her  confinement  that  day.    He    n?^*'  ^ 

aedined  to  give  her  an  order,  but  told  her  when  she  became  bad  to  go   f^l!^  *'*  tvor/c- 
to  the  workhouse  and  she  would  be  admitted.     In  the  evening  of  the   ^J!^L^,^ 
same  day,  finding  labour  coming  on,  she  went  to  the  workhouse  and  told   ?J  J?*^**^*,  ,-/^ 
the  master  that  she  had  applied  to  the  relieving  officer  for  an  order       «  *     ^"    '  * 
without  success,  and  that  sne  was  living  in  C. :  sne  was  admitted,  and  t  ^'/>  p..  . 
delivered  of  a  child  two  hours  after.    The  master  entered  the  name  of   *  ?^       fvh 
the  mother  in  the  books  as  '*  casual,"  and  charged  her  and  her  child  to   ^'         '* 
the  common  fund ;  and,  these  entries  having  been  laid  before  the  guar- 
dians, the  relief  of  the  mother  and  child  was  charged  to  the  common 
fund.     After  remaining  in  the  workhouse  a  fortnight,  the  mother  returned 
with  her  child  to  her  former  residence,  and  continued  there  for  about 
twelve  months ;  she  then  went  with  her  child  to  G.,  and  after  four  months 
was  admitted  into  a  reformatory  in  P.    The  child  was  not  admissible 
into  it,  and,  becoming  chargeable  to  G.,  an  order  for  its  removal  to  C, 
was  made  with  its  mother  s  assent,  notwithstanding  stat.  9  &  10  Fict. 
c.  66.  «.  3. :  Held, 

1.  That  the  child  was  remoTable,  the  mother  being  unable  to  tJSoird 
it  nurture,  and  being  already  separated  fix)m  it. 

2.  That  the  mother,  when  aomitted  into  the  workhouse,  was  charge- 
able to  C.  within  the  meaning  of  stat.  7  &  8  Vict  c.  101.  s.  56.,  and, 
stmble,  also  within  the  meaning  of  stat  54  (?.  3.  c.  170.  s.  3.,  and  ^e 
child  was  therefore  settled  in  m&t  parish  by  reason  of  its  birth  in  the 
tmion  workhouse. 

/^K  appeal  to  the  Middlesex  Quarter  Sessions^  in  April, 
1861,  by  the  overseers  of  the  parish  of  St  Clement 
Danes,  against  an  order  for  the  removal  of  Mary 
(y  Connor,  otherwise  McCarthy,  from  the  parish  of  St 
Giles  in  the  Fields  to  the  parish  of  St.  Clement  Danes, 
the  Sessions  confirmed  the  order,  subject  to  the  follow- 
ing case. 

Ellen  G* Connor,  otherwise  McCarthy,  the  mother  of 
the  pauper  child,  being  unmarried,  was,  on  the  26th 
November,  1856,  residing,  and  for  nine  months  pre- 
viously had  resided,  with  her  sister  in  Vere  Street,  in 
the  parish  of  St  Clement  Danes,  in  the  Strand  Union, 
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1862.  earning  her  livelihood  during  the  whole  of  such  time 
The  QuEKN  ^y  selling  vegetables  in  the  streets.  She  was  an  Irish 
I  h  b'^  t  f  ^^™*^^  ^^^  having  any  settlement  in  England ;  she  had 
St.  Clement  never  received  relief;  and,  unless  the  application  and 
admission  hereinafter  stated  amount  to  chargeability, 
had  never  been  chargeable  to  the  said  parish.  On  the 
26th  November,  she,  then  being  pregnant  and  destitute, 
walked  to  the  offices  of  the  Strand  Union,  situate  in  the 
parish  of  St  Paul^  Covent  Garden,  which  is  the  proper 
place  for  poor  persons  residing  within  the  union  to  apply 
for  relief.  She  there  saw  Joseph  Walker^  one  of  the 
relieving  officers  of  the  union,  and  asked  him  for  an 
order  for  her  admission  into  the  workhouse,  being,  as  she 
said,  in  distress,  and  expecting  to  be  confined  everyday; 
she  also  told  him  that  she  lived  at  her  sister's  in  Vere 
Street,  in  the  parish  of  St.  Clement  Danes,  He  said  he 
would  call  there  to  ascertain  the  truth  of  what  she  had 
said.  He  said  he  coiild  not  give  her  an  order  for  admis- 
sion into  the  workhouse,  but  that  when  she  was  taken 
bad  she  was  to  come  again  to  the  office;  she  replied 
that  she  expected  to  be  put  to  bed  that  day ;  he  then 
said  that  she  might  not  be  taken  bad  so  soon,  and  that 
if  she  was  taken  bad  she  was  to  come  to  him  for  an 
order,  or  if  there  was  not  time  she  might  go  to  the  work- 
house of  the  union  in  Cleveland  Street,  and  she  would 
be  admitted.  [It  was  admitted  during  the  argument 
that  the  workhouse  of  the  Strand  Union  was  locally 
situated  out  of  the  union,  and  in  the  parish  of  St. 
Pancras.']  She  did  not  know,  before  he  told  her, 
where  the  union  workhouse  was ;  she  then  returned  to 
the  house  in  Vere  Street,  where  she  was  living.  On  the 
same  day  the  said  relieving  officer  called  there,  and  ascer- 
tained that  the  statements  made  by  Elkn  O'Connor  were 
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true,  but  he  declined  to  give  her  an  order  for  admission  1862. 
into  the  workhouse,  and  said  that  when  she  became  bad  The  Queek 
she  was  to  go  to  the  workhouse.  On  the  same  evening,  inhabitanta  of 
finding  labour  coming  on,  Ellen  O'Connor  walked  from  ^'*p^''"^"* 
her  residence  to  the  union  workhouse;  when  she  arrived 
there  she  was  in  a  state  of  prostration;  she  first  saw  the 
porter,  who  fetched  the  master  of  the  workhouse ;  she 
told  him  that  she  was  in  labour;  he  asked  her  why  she 
had  not  applied  at  the  union  ofiice  for  an  order  of  admis- 
sion, to  which  she  replied  that  she  had  done  so  without 
success ;  she  also  told  him  that  she  was  living  in  St. 
Clement  Danes,  and  had  been  so  for  mne  months  pre- 
viously. She  was  then  admitted  into  the  workhouse,  and 
was  delivered  of  a  child  (the  pauper)  about  two  hours 
after  admission.  She  was  suffering  from  pregnancy  only.« 
and  after  remaining  for  a  fortnight  in  the  workhouse, 
she  voluntarily  returned  to  her  former  residence  in  Vere 
Street,  taking  her  child  with  her,  where  she  continued  to 
reside  for  about  twelve  months,  supporting  herself  and 
it  in  the  same  way  as  before.  She  then  went  with  her 
child  and  her  sister  into  St,  Giles^,  the  removing  parish, 
where  she  continued  to  reside  about  four  months. 
She  was  then  taken  into  an  asylum  called  The  Home  of 
Hope,  situate  in  St,  Pancras,  which  was  a  private  charity 
establishment  for  the  purpose  of  reforming  unfortunate 
girls  and  procuring  them  situations.  Not  being  allowed 
to  take  her  child  into  the  asylum^  she  left  it  with  her 
sister  in  St.  Gileg',  who  promised  to  take  care  of  it 
during  her  absence.  This  she  did  for  a  short  time,  when, 
becoming  unable  to  maintain  the  child  any  longer,  she 
took  it  to  St  GiU^  workhouse,  where  it  was  at  once 
admitted.  An  officer  of  St.  Giles'  parish  saw  the  mother, 
and  she  consented  to  the  removal  of  the  child  under  the 
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1862. 


St.  Clement 
Danes. 


present  order;  and  it  is  found  by  the  Sessions  that  the 
The  Queen  removal  was  for  the  child's  benefit.  The  relieving  officer, 
Inhabitants  of  ^  whom  application  was  first  made^  had  authority 
to  give  an  order  of  admission  to  the  mother;  he 
made  no  entry  of  the  application  having  been  made ; 
but,  when  she  was  admitted  into  the  workhouse^  the 
porter  of  the  union  made  an  entry  in  a  book  kept  by 
him,  called  the  Rough  Admission  and  Discharge 
Book,  to  the  effect  following, "  Wednesday^  26th  November, 
1856,  McCarthy ^  Ellen,  age  20;''  and  the  master  added 
*'  Casual,  C.  F/'  to  this  entry ;  "  C.  F/'  meaning  common 
fund.  The  master's  admission  and  discharge  book,  kept 
by  him  in  pursuance  of  the  orders  of  the  Poor  Law 
Board,  contained  entries  in  his  handwriting  of  the  day 
of  the  month  and  the  day  of  the  week  respectively  on 
which  the  mother  was  admitted  into  the  workhouse,  and 
her  child  was  bom ;  and  the  following  are  extracts : — 


Name. 

Pariah  to 

which 

charged. 

By  whoae 

order 
admitted. 

If  bom  in  the 

Honae,  name  of 

the  Parent. 

Caoieofseeldnr 
reUef. 

dltlon  at  the  time  of 

admiasion,  and  other 

genera]  remarks. 

ykcCarth^.Elien 

Common 
Fund. 

Common 
Prajd. 

The  Master. 

EUm  McCarthy. 

DestitnUon  and 
lllneaa. 

In  labour. 

It  was  proved  to  be  the  practice  of  the  master  of  the 
union  workhouse  to  enter  persons  as  "  casual"  who  were 
admitted  by  him  without  an  order,  unless  he  knew  them 
to  be  settled  in  one  of  the  parishes  in  the  union ;  he 
stated  he  would  have  done  so  in  this  instance  if  he  had 
known  that  the  applicant  had  been  living  nine  months 
in  one  of  those  parishes.  These  entries  having  been 
laid  before  the  guardians,  the  relief  of  EUen  O'Connor 
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and  her  child  while  in  the  workhouse  was  charged  to  the        1862. 
common  fund  of  the  union.  The  Queeh 

It  was  contended^  by  the  respondents,  that  the  pauper  inhabitanta  of 
child  could,  under  the  circumstances  above  mentioned,  ^^j^"^""'^ 
lawfully  be  removed  without  its  mother  to  the  place  of 
its  settlement,  and  that  such  child  was  settled  in  the 
appellant  parish,  by  reason  of  its  birth  in  the  imion 
workhouse,  by  virtue  of  the  provisions  of  the  stats.  54 
G.  3.  c.  170.  8.  3.  and  7  &  8  Vict.  c.  101.  s.  56.,  and 
the  other  statutes  in  that  behalf;  and  that  the  relief  of 
Ellen  (y  Connor  and  her  child,  while  in  the  StrandVnxon 
workhouse,  was  wrongfully  and  illegally  charged  to  the 
common  fund. 

On  the  other  hand,  it  was  contended,  by  the  appel- 
lants, that  the  pauper  child  being  within  the  age  of 
nurture  could  not  be  removed  without  the  mother;  and 
that  the  pauper  child  acquired  no  settlement  in  the 
appellant  parish  by  reason  of  its  birth  in  the  workhouse 
of  the  Strand  Union. 

If  the  Court  should  be  of  opinion  that  the  pauper 
child  could  be  removed  without  her  mother,  and  that 
she  acquired  a  settlement  in  the  parish  of  St  Clement 
Danes,  by  reason  of  her  birth  in  the  union  workhouse^ 
then  the  order  of  removal  and  the  order  of  Quarter 
Sessions  were  to  be  confirmed ;  but  if  the  Court  should 
decide  either  of  these  questions  in  the  negative  the 
orders  were  to  be  quashed. 

Po/an^  for  the  respondents. — First.  The  child,  though 
within  the  age  of  nurture,  might  be  removed  to  the 
place  of  her  settlement  without  her  mother.  Her 
mother,  being  absent  and  in  another  parish,  could  not 
be  removed  with  her ;  for  the  parish  of  St  Giles  had 

L  2 
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1862.        no  controul  over  the  mother.     Suppose  the  mother  was 

"rbe  Queen    ^^^^j  o^  had  deserted  her  child,  and  could  not  be  found? 

Inhabitants  of  [^'^^^^"'^  J-     The  present  case  is  within  the  principle 

St-^l^emfnt  of  the  decision  in  Reff.  v.  The  Inhabitants  of  Combs  (a), 

which,  as  it  appears  Coleridge  J.  dissented,  must  have 

been  well  considered.]     That  case  was  stronger  than 

the  present,  because  relief  to  the  children  was  relief  to 

the  mother,  and  she  might  have  been  removed  with 

them. 

Secondly.  The  mother,  being  an  Irish  woman  and 
having  no  settlement,  her  child  was  settled  in  the  parish 
of  its  birth.  And  though  the  birth  in  fact  took  place 
in  the  parish  of  St.  Pancras,  in  law  it  took  place  in  the 
parish  from  which  the  mother  was  sent  to  the  workhouse. 
By  stat.  54  G.  3.  c.  1 70.  s,  3.  the  child,  so  far  as  regards 
its  settlement,  is  to  be  deemed  and  taken  to  be  born  in 
the  parish  by  which  the  mother  was  sent  to,  and  on 
account  of  which  the  mother  was  received  and  main- 
tained in  the  workhouse.  The  mother  applied  for  admis- 
sion into  the  workhouse  as  a  parishioner  of  St.  Clement 
Danes ;  and,  as  she  could  only  be  sent  there  as  resident  in 
one  of  the  parishes  of  the  union,  she  was  virtually  sent 
to  the  workhouse  by  the  relieving  officer  of  the  union  as 
agent  for  the  parish  of  St.  Clement  Danes;  so  that  in  law 
she  was  received  and  maintained  in  the  workhouse  as  a 
parishioner  of  St.  Clement  Danes^  though  she  was  entered 
as  casual  poor,  and  charged  to  the  common  fund  of  the 
union.  Casual  poor  are  defined  in  Archb.  Poor  Law, 
835,  10th  ed.,  to  be  "  those  poor  persons  who  are  not 
settled  in  the  parish  nor  reside  there,  but  who  happen 
casually  to  be  there  at  a  time  when,  from  some  accident 
occurring  to  them,  or  from  their  being  suddenly  afflicted 
(a)  5E.4-B.  892. 
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with  some  illness^  they  are  obliged  to  resort  to  the  parish        i862. 
oflBcers  for  relief     Further,  stat.  7  &  8  Vict  c.  101,    The  Quekn 
s.  56.  enacts  that,  for  the  purposes  of  relief,  settlement,  inhabitonte  of 
&C.,  the  workhouse  of  any  union  or  parish  shall  be  con-    St.  Clkmbkt 
sidered  as  situated  in  the  parish  to  which  each  poor 
person  to  be  relieved  or  otherwise  concerned  in  any  such 
purpose  is  or  has  been  chargeabla     Here  the  mother 
was  legally  chargeable  to  the  parish  of  St,  Clement  Danes, 
and  the  birth  of  the  child  must  be  taken  to  have  been 
in  that  parish.     [He  was  then  stopped.] 

Keane  {Le  Breton  with  him),  for  the  appellants.^ — 
First.  The  child  could  not  be  removed  without  its 
mother,  who  was  able  to  earn  her  livelihood  and  sup- 
port it,  and  there  was  no  abandonment  of  it  by  her. 
[^Cockbum  C.  J.  It  would  be  an  idle  proceeding  to 
summon  the  mother :  she  could  not  earn  anything  in 
the  Reformatory.] 

Secondly.  To  bring  the  case  within  stat,  54  G.  3. 
c.  170.  s.  3.,  or  Stat.  7  &  8  Vict.  c.  101.  s.  56.,  the 
mother  must  have  been  actually  chargeable  to  the 
parish  of  St.  Clement  Danes,  Art  88  of  the  Consoli- 
dated Orders  of  the  Poor  Law  Board,  Archb.  Poor 
Law,  p.  307,  10th  ed.,  which  by  stat  4  &  5  fF.  4.  c.  76. 
s,  42,  have  the  force  of  an  Act  of  Parliament,  directs 
that  a  pauper  shall  be  admitted  into  the  workhouse 
''  without  any  order,  in  any  case  of  sudden  or  urgent 
necessity.^'  Therefore  it  was  the  duty  of  the  master 
of  the  union  workhouse  to  admit  the  woman,  under 
the  circumstances  in  which  she  was,  without  an  order ; 
and  then  the  relief  given  to  her  was  properly  charged 
to  the  common  fund.  [Meilor  J.  Art.  88  does  not 
direct  the  relief  to  be  charged  to  the  common  fimd.] 
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18G2.        By  ^^'  90,  Archh.  Poor  Law,  307, 10th  ed.,  "If  a  pauper 
Thb  Queen    ^®  admitted  otherwise  than  by  an  order  of  the  board  of 
I  h  btantfl  f  S^*"^^^^*"^^  ^^^  admission  of  such  pauper  shall  be  brought 
St.  Clement    before  the  board  of  guardians  at  their  next  ordinary 
meeting,  who  shall  decide  on  the  propriety  of  the  pau- 
per's continuing  in  the  workhouse  or  otherwise,  and 
make  an  order  accordingly.''     The  guardians  approved 
of  the  act  of  the  master  of  the  workhouse,  and  treated 
the  mother  as  casual  poor.     [Cockbum  C.  J.     Art.  88 
of  the  Consolidated  Orders  of  the  Poor  Law  Board 
rendered  it  the  duty  of  the  master  of  the  union  work- 
house to  receive  her,  though  she  was  not  entitled  to  be 
taken  in  as  casual  poor.    That  order  did  not  contemplate 
the  case  of  a  union  workhouse  out  of  the  union.] 

Poland  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  On  the  first  point,  there  is  no  dis- 
tinction between  the  present  case  and  Reff,  v.  The  In- 
habitants of  Combs  (a) ;  and,  though  one  member  of  the 
Court  dissented  from  the  decision  in  that  case,  we  adhere 
to  it.  The  principle  of  the  enactment  in  stat.  9  &  10 
Vict,  c,  66.  s,  3.  applies  only  where  the  child  is  residing 
with  its  mother ;  when  it  is  absent  from  its  mother  the 
principle  has  no  application. 

As  to  the  second  point,  if  our  decision  depended  on 
stat.  64  G.  3.  c.  170.  s,  3.,  I  should  have  some  doubt; 
though  the  inclination  of  my  opinion  under  the  circum- 
stances of  the  present  case  is,  that  the  mother  was  not 
only  sent  to  the  workhouse  of  the  union  in  which  the 
parish  of  St.  Clement  Danes  is  situate,  by  and  on  behalf 
of  that  parish,  but  was  also  received  and  maintained  there 

(a)  5  E.  4-  B.  892. 
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on  account  of  that  parish.  But  it  is  not  necessary  to  1862. 
decide  that  question^  because  our  decision  that  the  order  The  Qubbn 
is  good  may  rest  upon  stat.  7  &  8  Vict.  c.  101.  s.  56.,  inhabitonta  of 
the  eflTect  of  which  is  that  where  a  pauper  is  bom  in  the  St  Clkmemt 
workhouse  of  a  union  or  parish  the  birth  shall  be  con- 
sidered as  taking  place  in  the  parish  to  which  the  mother, 
at  the  moment  at  which  she  is  entitled  to  relief,  is 
chargeable.  That  enactment  does  not  use  the  phrase 
"actually  chargeable ;"  and  I  think  that  as  soon  as  a 
poor  person  is  entitled  to  relief  he  is  chargeable  within 
its  meaning.  In  the  present  case,  the  woman,  being 
far  advanced  in  pregnancy,  applied  to  the  relieving 
officer  of  the  union  for  an  order  of  admission  into  the 
workhouse,  and  told  him  her  condition,  and  pointed  out 
to  him  that  she  was  a  parishioner  of  St  Clement  Danes, 
and  that  she  was  entitled,  as  such  parishioner,  to  an 
order.  It  appears  that  her  confinement  was  then  so 
imminent  that  her  admission  into  the  workhouse  would 
have  been  a  proper  precaution  on  the  part  of  the 
relieving  officer;  but,  instead  of  giving  her  an  order, 
he  told  her  to  go  there  at  a  later  stage.  In  conformity 
with  this  verbal  direction  and  authority  of  the  relieving 
officer  she  applied  to  the  master  of  the  workhouse  for  ad- 
mission, in  her  character  of  parishioner,  at  a  time  when  it 
cannot  be  disputed  that  she  was  entitled  to  relief.  At  that 
moment  she  was  chargeable  to  the  parish  of  St,  Clement 
Danes,  in  the  sense  of  being  entitled  to  immediate  relief; 
and,  the  mother  being  chai^eable  to  that  parish,  and 
being  admitted  into  the  workhouse  as  a  parishioner  of 
that  parish,  the  child  bom  there  must  be  considered  as 
bom  in  that  parish,  and  not  in  the  parish  oiSt.Pancras, 

WioHTMAN  J.     The  question  whether  this  woman  was 
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1862.        ^'  ^^  ^^*  chargeable  to  the  parish  of  St.  Clement  Danes 

^^  Q^^^      turns  on  the  meaning  of  stat.  7  &  8  Vict.  c.  101.  s,  56. 

_  ^  ,  7*       ,1  have  had  some  doubt,  and  I  am  not  now  altogether 

Inhabitants  of 

St.  Clement    free  from  doubt.     But  I  think  it  is  too  much  to  say 
Dakes.         ,  ,         ,  ,         .    .        .       ^.        ^ 

that  a  woman  whose  labour  is  immment  is  not  a  pauper, 

and  is  not  chargeable.     Here,  though  the  woman  was 

not  actually  receiving  relief,  yet,  in  the  same  evening, 

she   was  in  circumstances  which   required   that  relief 

should  be  given  to  her ;  and  I  think  that  it  would  be 

too  narrow  a  construction  of  the  statute  to  hold  that 

she  was  not  chargeable. 

Blackburn  J.  Whenever  an  impotent  person,  on 
account  of  poverty,  becomes  entitled  to  relief,  he  be- 
comes chargeable  to  the  parish  which  ought  to  relieve 
him,  within  the  meaning  of  the  statutes  relating  to  the 
relief  of  impotent  poor.  This  is  not  the  case  of  the 
breaking  of  a  limb,  or  other  accident,  which  makes  a 
person  casual  poor ;  but  the  fact  of  the  woman  being 
very  poor,  and  in  an  advanced  state  of  pregnancy, 
brought  her  within  the  class  of  impotent  persons  entitled 
to  relief  from  the  parish.  It  may  be  that  the  applying 
to  the  relieving  oflScer  of  the  union,  and  being  told  to 
go  to  the  workhouse,  constituted  chargeability  within 
stat.  54  G.  8.  c.  170.  s.  8. ;  but  it  is  not  necessary  to 
decide  that,  because,  as  soon  as  she  went  to  the  work- 
house, and  was  received  there,  she  was  chargeable  within 
stat  7  &  8  Vict  c.  101.  s.  56.,  which  adds  to  and  extends 
the  former  Act.  In  stats.  8  &  9  ^^  3.  c.  30.  s.  1.  and 
85  G.  3.  c.  101.  s,  1.  the  Legislature  have  said  that 
a  poor  person  shall  not  be  removed  until  he  has  be- 
come actually  chargeable ;  but  that  is  a  very  different 
matter  fix)m  the  present  case,  where  the  question  is  as 


XXVI.  VICTORIA.  153 

to  a  child  being  considered  to  be  bom  in  the  parish        1862. 
in  which  its  mother  had  a  right  to  be  relieved.  The  Queen 

V. 

Inhabitants  of 

Mellor  J.  Under  the  circumstances  of  this  case,  it  St.  Clement 
is  the  same  as  if  the  union  workhouse  was  in  the  parish 
to  which  the  woman  was  chargeable.  There  are  no 
facts  to  shew  that  she  was  not  received  into  the  work- 
house as  of  the  parish  to  which  it  should  turn  out,  upon 
investigation,  that  she  was  chargeable.  I  think  the 
eflFect  is  that  she  was  received  into  the  workhouse  on 
account  of  the  parish  of  St  Clement  Danes. 

Orders  confirmed. 


Hardcastlb,  appellant,  Jones,  respondent.       ^Z^^\5  u 

8.  B.,  under  thirteen  years  of  ace,  was  employed  in  "  skutching"  goods  Print-works 

which  had  been  previously  printed :  she  was  employed  in  a  room  or  shed,  ^^^t  8  &  9 

in  which  "  finishing*  alone  was  carried  on,  but  which  had  an  internal  ^*^^-  ^-  29. 

and  direct  communication  with  print-works,  in  which  all  the  processes  **•  2.  20. 

incident  to  the  chief  process  of  prmting  were  carried  on :  Held,  that  8.  B,  **  Finishing  "^^ 

was  employed  in  a  print-work  within  the  meaning  of  stat.  8  &  9  Vict.  "  Skutching" 

c.  29.  8.  2.,  whether  "skutching'*  was  an  "  incidental  printing  process"  or  Employment 

not ;  and  therefore  a  surgeon's  certificate  was  required  by  sect.  20.  ^f  child. 

/^  ASE  stated  by  justices,  under  stat  20  &  21  Vict. 
c.  43. 
At  a  Petty  Sessions,  held  at  Bolton,  in  the  county  of 
Lancaster;  upon  an  information  and  complaint  preferred 
by  the  appellant,  David  Jones,  one  of  Her  Majesty's 
sub-inspectors  of  factories,  against  the  respondent  James 
Hardcastle,  of  the  township  of  Bradshaw,  in  that 
county,  bleacher,  finisher,  and  calico  printer,  carrying 
on  business  under  the  name  of  James  Hardcastle  8f  Co., 
under  The  Print-works  Act,  8  &  9  Vict  c.  29.,  which 


154  MICHAELMAS  TERM. 

1862.        charged  that  James  Hardcastle  §•  Co.,  being  the  occupiers 
^ARDOASTLB    ®^  *  Certain  print- work  within  the  township  of  Bradshaw, 

JoNM  *^®  same  being  a  print-work  within  the  true  intent  and 
meaning  of  the  said  Act^  did  employ  Sarah  Blackburn, 
being  a  child  within  the  meaning  of  the  said  Act  and  a 
person  for  whom  a  surgical  certificate  was  required  by 
the  said  Act  to  be  given,  according  to  the  form  and 
direction  contained  in  the  Schedule  A.  annexed  to  the 
said  Act,  in  the  said  print-work,  they  the  said  James 
Hardcastle  %  Co.  not  having,  before  or  within  seven 
working  days  after  they  so  employed  the  said  Sarah 
Blackburn  as  aforesaid,  obtained  the  surgical  certificate 
required  to  be  given  as  aforesaid,  contrary  to  the  said 
Act ;  the  appellant  was  duly  convicted  and  adjudged  to 
forfeit  and  pay  the  penalty  of  2/.  under  the  said  Act. 

The  appellant  is  the  occupier  of  works  at  Bradshaw, 
at  which  works  bleaching,  printing  and  finishing  are 
carried  on. 

On  the  15th  November,  1860,  Sarah  Blackburn  was 
employed  in  "  skutching*'  goods  which  had  been  pre- 
viously printed.  It  was  admitted  that  Sarah  Blackburn 
was  a  "  child''  within  the  meaning  of  the  2d  section  of 
The  Print-works  Act,  and  that  no  surgeon's  certifi- 
cate had  been  obtained  within  the  meaning  of  sect.  20 
of  the  Act.  In  the  room  or  shed  where  Sarah  Black- 
bum  was  so  employed  there  were  no  persons  what- 
ever employed  in  printing  figures,  patterns  or  designs, 
by  means  of  blocks  or  cylinders  or  any  other  means,  on 
any  fabric  whatsoever.  The  only  processes  which  were 
carried  on  in  that  room,  or  on  which  Sarah  Blackburn, 
ever  was  employed  by  the  appellant,  were  all  processes 
of  "  finishing,"  to  which,  if  required,  goods  sent  to  the 
appellant  were  subjected,  whether  they  had  been  bleached 
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or  printed  by  the  appellant  or  were  sent  to  him  in        1862. 
a  bleached  or  printed  state  for  the  purpose  of  being    h^^ucastlb 
finished  only.     The  processes  of  printing  figures^  pat-  ^• 

terns  or  designs,  by  means  of  blocks,  cylinders  or  other- 
wise, and  the  preparing,  dyeing,  bleaching,  cleansing, 
calendering,  dressing  or  finishing,  incident  or  necessary 
to  the  completion  of  the  chief  process  of  printing  figures, 
patterns  or  designs  upon  the  fabrics,  were  not  carried 
on  in  the  room  or  shed  where  Sarah  Blackburn  was 
employed,  but  had  been  previously  completed  in  the 
print-works  belonging  to  the  appellant,  and  having  an 
internal  and  direct  communication  with  the  room  in 
which  Sarah  Blackburn  was  so  employed. 

"  Skutching"  is  the  first  process  used  in  "  finishing** 
woven  fabrics,  and  on  the  day  in  question  Sarah  Black- 
bum  was  employed  in  skutching  white  and  grey  goods, 
as  well  as  printed  goods,  in  the  before  mentioned  room. 
There  are  numerous  works  in  the  district  where  bleaching 
and  '*  finishing**  are  carried  on,  but  no  '*  printing,**  and 
vice  ver8&.  There  are  also  many  establishments  where 
finishing  alone  is  carried  on. 

It  was  contended,  on  the  part  of  the  appellant,  that 
"  skutching**  is  not  a  process  either  incident  or  necessary 
to  the  chief  process  of  printing. 

On  behalf  of  the  respondent  it  was  contended,  that 
"skutching**  is  a  process  of  finishing  incident  to  the 
completion  of  the  chief  process  of  printing. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  Sarah  Blackburn  was  employed,  on  the  day  in 
question,  in  a  print- work  within  the  meaning  of  The 
Print-works  Act.  If  the  Court  should  be  of  opinion 
that  she  was  so  employed,  then  the  conviction  was  to 


Habdoibtlb 

V. 
JONSS. 


156  MICHAELMAS  TERM. 

1862.        stand.     If  the  Court  should  be  of  the  contrary  opinion, 
then  the  conviction  was  to  be  quashed. 

WeUby^  in  support  of  the  conviction. — By  sect.  20  of 
The  Print- works  Act,  8  &  9  Vict  c.  29.,  ''  no  child'' 
(which  by  the  interpretation  clause,  sect.  2,  means  a 
child  under  the  age  of  thirteen  years)  "  shall  be  employed 
in  a  print-work  (save  in  the  cases  hereafter  excepted) 
until  the  occupier  thereof  shall  have  obtained  a  surgeon's 
certificate,  according  to  the  form  and  directions  given  in 
the  Schedule  (A.)  to  this  Act  annexed,  in  proof  that  such 
child  has  the  ordinary  strength  and  appearance  of  a 
child  of  at  least  eight  years  of  age,  and  is  not  incapacitated 
by  disease  or  bodily  infirmity  from  working  daily  in  a 
print-work,  as  allowed  by  this  Act."  By  the  interpre- 
tation clause,  sect.  2,  it  is  enacted  that  in  that  Act, 
^'unless  another  sense  shall  be  plainly  shewn  by  the 
context,  or  by  some  positive  enactment  to  the  contrary, 
the  words  'Print-work*  shall  be  taken  to  mean  any 
building  or  shed,  and  any  part  thereof,  within  which  any 
persons  are  employed  to  print  figures,  patterns,  or 
designs,  by  means  of  blocks  or  cylinders,  or  by  means 
of  any  other  tool,  instrument,  or  mechanism,  upon  any 
woven  fabric  of  cotton,  wool,  hair,  ftir,  silk,  flax,  hemp,  or 
jute,  either  separately  or  mixed  together,  or  mixed  with 
any  other  material ;  or  upon  any  felted  fabric  of  wool  or 
fur,  either  separately  or  mixed  with  any  other  material ;  or 
upon  any  cotton,  linen,  woollen,  worsted,  or  silken  yam ; 
and  the  words  'incidental  printing  process'  shall  be 
taken  to  mean  any  process  of  preparing,  dyeing,  bleach- 
ing, cleaning,  calendering,  dressing,  or  finishing  incident 
or  necessary  to  the  completion  of  the  chief  process  of 
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printing  figures,  patterns,  or  designs  upon  any  of  the        1862. 
aforesaid  materials,  and  carried  on  within  buildings,  sheds,    h  akdcastlb 
fields,  or  portions  of  ground  lying  adjacent  to  each  other,        jombp. 
or  forming  a  part  or  parts  of  the  establishment  where  the 
chief  process  of  printing  as  aforesaid  is  carried  on/'   .    .    . 
"  And  any  person  who  shall  work  in  any  print-work,  whe- 
ther for  wages  or  not,  or  as  a  learner  or  otherwise,  either 
in  printing  or  in  any  incidental  printing  process,  or  in 
cleaning  any  part  of  the  print- work,  or  in  cleaning  any 
block,  cylinder,  tool,  or  machine  used  therein,  or  in  any 
other  kind  of  work  whatsoever,  save  in  the  cases  hereinafter 
excepted,  shall  be  deemed  to  be  employed  therein  within 
the  meaning  of  this  Act."  .  . .  *'And  any  part  of  such  print- 
work  may  be  taken  to  be  a  print- work  within  the  mean- 
ing of  this  Act ;  but  this  enactment  shall  not  extend  to 
any  part  of  such  buildings  used  solely  for  the  "purposes 
of  a  dwelling  house ;  and  nothing  in  this  Act  contained 
shall  extend  to  any  person,  being  a  mechanic,  artisan, 
or  labourer,  working  only  in  making  or  repairing  the 
machinery  or  any  part  of  the  print-work.'^ 

The  case  finds  that  Sarah  Blackburn  was  employed 
in  a  room  or  shed  in  the  appellant's  print-works,  which 
room  or  shed  had  an  internal  and  direct  communication 
with  the  main  part  of  the  building,  in  which  the  pro- 
cess of  printing  was  carried  on.  The  question  is,  not 
upon  what  work  she  was  employed,  but  whether  she 
was  employed  in  a  part  of  the  main  building  within  the 
meaning  of  the  Act.  [^CocKbum  C.  J.  What  she  was 
employed  upon  may  throw  some  light  on  the  main  ques- 
tion.] It  appears  from  the  case  that  "  skutching,"  upon 
which  Sarah  Blackburn  was  employed,  is  the  first  pro- 
cess in  "  finishing ;"  and  that  process,  as  used  in  bleach- 
ing and  dyeing  works,  must  be  understood  as  incidental 


158  MICHAELMAS  TERM. 

1862.  to  printing ;  Hotoarth,  appt.,  Coles,  respt.  (a) :  so  that 
Hardoastlb  she  was  employed  in  a  process  incidental  to  printing. 
Jones.  ^Blackburn  J.  The  justices  do  not  find  that  the  work 
on  which  Sarah  Blackburn  was  employed  is  an  '' in- 
cidental printing  process.'^  Cockbum  C.  J.  Suppose 
a  manufacturer  employed  his  domestic  servant  being  a 
young  person,  to  wash  his  family  linen  in  a  room  com- 
municating with  a  building  in  which  print-works  were 
carried  on,  would  that  be  within  sect  20  ?]  In  such  a 
case  the  person  would  not  be  employed  in  printing,  or  in 
any  process  incidental  to  it.  {^Cockbum  C.  J.  Suppose 
the  process  of  ^^  skutching*'  was  carried  on  in  another 
building?]  The  object  of  the  statute  is  to  protect 
children  from  being  employed  without  a  certificate  in 
any  process  of  printing  in  any  room  which  is  part  of 
the  building  in  which  print-works  are  carried  on ;  and 
the  room  in  which  Sarah  Blackburn  was  employed  is,  by 
sect  2,  part  of  a  print- work.  The  only  difficulty  arises 
from  these  lumbering  interpretation  clauses.  ^Cockbum 
C.  J.  Which  are  inserted  to  save  the  framer  of  the  Act 
the  trouble  of  seeing  what  the  effect  of  each  section  is.] 

Cleasby  {^Davison  with  him),  for  the  appellant. — The 
present  case  is  not  within  the  mischief  contemplated  by 
Stat  8  &  9  Vict.  c.  29.,  nor  within  the  words  of  sect  2. 
Deleterious  acids  are  not  used  in  the  process  of  '*  skutch- 
ing,''  upon  which  Sarah  Blackburn  was  employed  :  nor 
is  ^' skutching^^  incidental  to  the  process  of  printing. 
The  case  finds  that  the  '^  finishing''  incident  to  the  com- 
pletion of  the  process  of  printing  figures,  patterns,  or 
designs  had  been  done  in  the  print-works,  and  not  in 
the  room  where  Sarah  Blackburn  was  employed.  In 
(a)  12  a  B.  N.  8.  139. 
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Howarth,  appt^  Coles,  respt.  {a),  it  was  held  that  the        1862. 
process  of  "  finishing''  was  not  within  The  Bleaching  and    hardoabtlb 
Dyeing  Works  Act,  28  &  24  Vict.  c.  78.,  unless  it  was        j^^'^ 
incidental  to  the  operation  of  bleaching  and  dyeing. 

Neither  was  Sarah  Blackburn  employed  in  a  '^  print- 
work"  within  the  meaning  of  stat.  8  &  9  Fict  c.  29. 
The  room  or  shed  in  which  she  was  employed  was  a 
separate  part  of  the  building.  In  order  to  bring  a  case 
within  the  Act,  some  one  of  the  processes  of  printing 
must  be  carried  on  in  the  part  of  the  print-work  in 
which  the  child  is  employed,  and  "any  part  thereof 
in  sect.  2  must  be  a  part  of  the  building  or  shed  in  which 
such  process  is  carried  on. 

Welsby^  in  reply. — Whether  the  work  on  which  Sarah 
Blackburn  was  employed  was  incidental  to  printing  or 
not,  she  was  employed  in  a  part  of  a  print-work,  and  in 
a  kind  of  work  not  excepted  by  the  exception  at  the  end 
of  sect  2.  The  employment  of  children  and  persons  of 
weak  health  in  any  part  of  a  building  in  which  those 
tmwholesome  processes  are  carried  on  is  within  the  mis- 
chief contemplated  by  the  Legislature. 

CocKBUBN  C.  J.  The  question  is  not  firee  from  doubt, 
owing  to  the  ambiguous  language  of  stat  8  &  9  Fict 
c.  29.,  and  the  somewhat  confused  manner  in  which  the 
case  is  stated ;  but,  upon  the  whole,  I  am  of  opinion 
that  the  conviction  is  right,  and  ought  to  be  sustained. 
The  language  of  the  interpretation  clause,  sect  2,  is 
ambiguous ;  but  the  present  case  is  within  the  mischief 
which  it  was  the  object  of  the  Legislature  to  remedy ; 
and  that  mischief  is  the  employment  of  young  children, 
(a)  12  a  B.  N.  8.  139. 
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1862.        except  on  satisfactory  proof  of  their  having  acquired 
Hardcastlb   sufficient  strength,  and  being  otherwise  in  a  healthy 
^-  condition^  in  buildings  where  the  work  of  printing  woven 

&bric8  is  carried  on^  and  where  one  can  well  understand 
that  strong  acids^  and  other  deleterious  substances  inci- 
dental to  that  species  of  manufacture,  are  used.  It  is  indis- 
pensable to  the  object  of  the  Legislature  that  the  provi- 
sions of  the  Act  should  extend  to  the  accessory  parts  of 
the  building,  which  must  be  more  or  less  within  the 
influence  of  the  deleterious  compounds  used  in  the  pro- 
cess of  printing. 

Sect.  20  prohibits  the  employment  of  a  child  in  a 
print- work  until  the  occupier  thereof  shall  have  complied 
with  the  regulations  therein  specified ;  then,  by  the 
interpretation  clause,  sect.  2,  "  print-work^'  is  explained 
to  mean  ^^  any  building  or  shed,  and  any  part  thereof, 
within  which  any  persons  are  employed  to  print  figures, 
patterns  or  designs/'  It  then  goes  on  to  explain  what 
is  intended  by  the  words  "incidental  printing  process." 
The  only  other  part  of  the  clause  which  it  is  necessary 
to  refer  to  is  the  definition  of  the  term  "  employed  /' 
and  the  question  is,  whether  it  comprehends  this  case, 
that  is,  whether  this  child  was  employed  in  a  print- 
work  within  the  meaning  of  the  Act, — the  term  print- 
work  including  "any  part  of  the  building,"  and  the 
term  "employed*'  including  "any  person  who  shall 
work  in  any  print- work,  &c.,  either  in  printing  or  in  any 
incidental  printing  process,  &c.,  or  in  any  other  kind  of 
work  whatsoever,  &c."  The  process  of  "  skutching"  is 
either  within  the  term  "incidental  printing  process,"  or 
within  the  comprehensive  words  "any  other  kind  of 
work  whatsoever."  But  it  is  unnecessary  to  consider 
the  former  alternative,   which  is  a  question  of  fact ; 
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because,  at  all  events,  tUs  child  was  employed  in  some        1862. 
kind  of  work  in  a  part  of  a  building  within  which  the    uj^rdoabtlb 
process  of  printing  was  carried  on,  and  therefore  was        j^^*^ 
employed  in  a  print-work  within  the  meaning  of  the 
Act. 

Blackburn  J.  (The  only  other  Judge  present)  T 
also  am  of  opinion  that  the  conviction  was  right, 
though  there  are  several  difficulties  in  this  case,  and 
in  the  construction  of  the  statute  as  applied  to  it. 
It  seems  clear  that  the  child  was  employed  in  a  room 
forming  a  portion  of  a  building  in  other  parts  of  which 
printing  works  were  carried  on.  I  cannot  understand 
that  she  was  in  a  building  or  shed  separate  and  dis- 
tinct from  the  main  building ;  for  it  is  found  by  the 
case  that  there  was  an  internal  and  direct  communica- 
tion between  them.  Then  what  was  Sarah  Blachbum 
doing  there  ?  She  was  engaged  in  one  of  the  processes 
used  in  "  finishing ;''  and  I  guess,  from  the  statement 
in  the  case,  that  there  is  some  finishing  which  is  neces- 
sary in  the  process  of  printing,  and  also  some  which  is 
not  necessary;  and  it  is  not  clear  on  which  she  was 
employed ;  and  therefore,  if  it  were  necessary,  we  should 
send  back  the  case  to  the  justices  for  further  information 
on  that  point.  But  it  is  not  so,  because  I  take  the  same 
view  as  the  Lord  Chief  Justice.  Supposing  Sarah  Blacks 
bum  was  employed  in  a  process  which  we  may  call 
superfluous  finishing,  she  was  still  employed  in  a  print- 
work  as  defined  by  the  interpretation  clause,  sect.  2  of 
Stat.  8  &  9  Vici.  e.  29.  Looking  at  the  first  part  of 
that  section  by  itself,  I  should  think  that  a  person 
employed  in  a  print-work  would  be  one  employed  in 
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1862.        the  process  of  printing,  not  one  employed  in  separate 

Hardcastlb  ^^^^  though  in  the  same  building.  But  the  word 
Jo»E8  "  print- work'^  is  to  be  taken  to  mean  "  any  building  or 
shed,  and  any  part  thereof/'  and  this  room  is  part  of  a 
building  within  which  the  process  of  printing  is  carried 
on,  and  therefore  part  of  a  print-work;  and  then  the 
word  "  employed''  is  to  be  taken  to  mean  "  any  person 
who  shall  work  in  any  print-work,  either  in  printing  or 
in  any  incidental  printing  process,  &c.,  or  in  any  other 
kind  of  work  whatsoever,  &c.''  Sarah  Blackburn  was 
not  employed  in  printing,  nor,  as  I  take  it,  in  an  inci- 
dental printing  process ;  but  she  was  employed  in  some 
other  kind  of  work  ejusdem  generis.  I  should  doubt 
whether  a  person  who  swept  and  cleaned  the  premises, 
or  brought  in  their  dinner  to  the  work  people,  would  be 
within  the  Act,  But  the  present  case  is  within  the 
general  words ;  and  the  exceptions  of  a  dwelling  house, 
and  of  mechanics,  artisans  or  labourers  making  or 
repairing  the  machinery  or  any  part  of  the  print-work, 
strongly  confirm  the  interpretation  which  we  put  upon 
those  words;  because  they  shew  that  the  Legislature 
thought  that  the  general  words  used  by  them  rendered 
it  necessary  to  introduce  an  exception,  when  one  was 
intended. 

Conviction  affirmed. 
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[1861.] 


AuBEBT  and  another  against  Gray.  n 

April  2Sd.] 


1.  The  clause  in  an  ordinarj  policy  of  marine  insurance  on  a  ship  and  j^arine  in- 
goods  which  insures  against  losses  occasioned  by  <*  arrests,  restraints,  gurance, 
and  detainments  of  all  kings,  princes,  and  people,  of  what  nation,  con-  Restraints  of 
dition  or  quality  soever,"  applies  to  a  seizure  of  the  ship  in  consequence  pri^^ces  rf-c, 
of  an  embargo  laid  on  her  by  the  Soyereign  of  the  country  of  the  jSostilities, 
assured,  for  the  purpose  of  carrying  on  a  war  witii  another  power ;  per 

OrompUm  and  BlactAum  JJ.  in  this  Court :  and  affirmed  in  the  Ex- 
chequer Chamber,  per  Erie  C.  J.,  Williams  and  Keating  JJ.,  and  Bram' 
wellB. ;  dubitante  Pollock  C.  B. 

2.  There  is  a  distinction  in  this  respect  between  an  embargo,  in  a  time 
when  there  is  peace  between  the  countries  of  the  insurer  and  the  assured, 
laid  on  for  a  purpose  wholly  unconnected  with  hostility  either  existing 
or  expected,  and  an  embargo  connected  with  such  hostility :  per  the  same 
Jud^s  in  the  Exchequer  Chamber. 

3.  QiuerSy  if  the  act  of  seizure  was  a  lawful  act  under  the  municipal 
law  of  the  countiy  of  the  assured  ?  per  the  same  Judges  in  the  Exche- 
quer Chamber. 

nnHE  declaration  alleged  that  the  plaintifb^  on  the  8d 
October,  1859j  according  to  the  usage  and  custom 
of  merchants^  caused  to  be  made  a  certain  policy  of 
insurance,  purporting  thereby,  and  containing  therein, 
that  the  plaintiffs,  by  the  name  of  Aubert,  Powell  ^  Co., 
or  as  agents,  as  well  in  their  own  name  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  did,  should  or  might  apper- 
tain, in  part  or  in  all,  did  make  assurance,  and  did 
cause  themselves  and  them  and  every  of  them  to  be 
insured,  lost  or  not  lost,  at  andfirom  London  to  Alicante, 
with  liberty  to  call  at  any  intermediate  port  or  ports, 
including  all  risk  of  craft,  upon  any  kind  of  goods  and 
merchandizes,  and  also  upon  the  body,  tackel,  apparel, 
ordnance,  munition,  artillery,  boat  and  other  furniture 
of  and  in  the  good  ship  or  vessel  called  The  Jovellanoe, 
whereof  was  master  under  Qod  for  the  said  voyage 
,  or  whosoever  else  should  go  for  master  in 
M  2 
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[1861.]  the  said  ship,  or  by  whatsoever  other  name  or  names 
AuBBRT  the  said  ship,  or  the  master  thereof,  was  or  should  be 
GiuT.  named  or  called,  beginning  the  adventure  upon  the 
goods  and  merchandizes  from  the  loading  thereof  aboard 
the  ship  as  above,  upon  the  ship  &c.,  and  should  so  con- 
tinue and  endure  during  her  abode  there  upon  the  ship 
&c.  j  and,  further,  until  the  ship,  with  all  her  ordnance, 
tackel,  apparel  &c.,  and  goods  and  merchandizes  whatso- 
ever, should  be  arrived  at  as  above  upon  the  ship  &c. 
until  she  had  moored  at  anchor  twenty -four  hours  in  good 
safety,  and  upon  the  goods  and  merchandizes  until  the 
same  should  be  there  discharged  and  safely  landed. 
And  it  should  be  lawful  for  the  ship  &c.,  in  the  voy- 
age, to  proceed  and  sail  to  and  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever  without  pre- 
judice to  the  insurance.  The  ship  &c.,  goods  and  mer- 
chandizes, &a,  for  so  much  as  concerns  the  assured, 
by  agreement  between  the  assured  and  assurers  in  the 
policy,  were  and  should  be  valued  at  1800/.  on  B.  R.  Y. 
thirty  bales  of  carpets  so  valued,  general  average  and 
charges  as  per  foreign  statement,  if  so  made  up.  Touch- 
ing the  adventures  and  perils  which  they,  the  assurers, 
were  contented  to  bear,  and  did  take  upon  themselves 
in  the  voyage,  they  were  of  the  seas,  men  of  war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters 
of  mart  and  countermart,  surprisals,  takings  at  sea, 
arrestSy  restraints  and  detainments  of  all  kings^  princes, 
and  people^  of  what  nation,  condition  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses  and  misfortunes  that  have  or  should  come 
to  the  hurt,  detriment  or  damage  of  the  goods  and 
merchandizes,  and  ship  &c.,  or  any  part  thereof;  and,  in 
case  of  any  loss  or  misfortune,  it  should  be  lawful  to 
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the  assured^  their  factors^  servants  and  assigns^  to  sue,  [1861.] 
labour  and  travel  for,  in  and  about  the  defence,  safe-  ^pB,„ 
guard  and  recovery  of  the  goods  and  merchandizes,  q^^ 
and  ship  &a,  or  any  part  thereof,  without  prejudice 
to  the  insurance,  to  the  charges  whereof  they,  the 
assurers,  woidd  contribute  each  one  according  to  the 
rate  and  quantity  of  his  sum  therein  assured.  And  it 
was  agreed  by  them,  the  assurers,  that  the  said  writing 
or  policy  of  assurance  should  be  of  as  much  force  and 
effect  as  the  surest  writing  or  policy  of  assurance  there- 
tofore made  in  Lombard  Street,  or  in  the  Royal  Exchange, 
or  elsewhere  in  London,  And  so  they,  the  assurers, 
were  contented,  and  did  thereby  promise  and  bind 
themselves,  each  one  for  his  own  part,  their  heirs, 
executors  and  goods  to  the  assured,  their  executors,  ad- 
ministrators and  assigns,  for  the  true  performance  of  the 
premises,  confessing  themselves  paid  the  consideration 
due  unto  them  for  the  said  assurance  by  the  assured  at  and 
after  the  rate  of  20  shillings  per  cent.  And  by  a  certain 
memorandum,  thereunder  written,  com,  fish,  salt,  fruit, 
flour  and  seed  were  warranted  free  from  average,  unless 
general,  or  the  ship  shoidd  be  stranded ;  sugar,  tobacco, 
hemp,  flax,  hides  and  skins  weie  warranted  free  firom 
average  under  5/.  per  cent. ;  and  all  other  goods,  also 
the  ship  and  freight,  were  warranted  free  from  average 
under  8/.  per  cent,  unless  general,  or  the  ship  should 
be  stranded.  And  thereupon,  in  consideration  of  the 
premises,  and  that  the  plaintiffs  had  paid  to  the  de- 
fendant the  sum  of  20«.  as  a  premium  or  reward  for 
the  insurance  of  100/.  of  and  upon  the  premises  in 
the  policy  mentioned,  the  defendant  then  became  and 
was  an  insurer,  and  didy  subscribed  the  said  policy  of 
insurance  as  such  insurer  of  the  sum  of  100/.,  upon 


166  [EASTER  TERM. 

[1861.]     the  said  goods  in  the  said  ship  or  vessel,  for  the  said 
Aubmlt"  voyage  in  the  said  policy  of  insurance  mentioned.     The 
gIat       declaration  then  averred  that  the  goods  mentioned  in  the 
policy,  to  wit,  thirty  bales  of  carpets,  of  great  value,  had 
been  and  were  shipped  and  loaded  at  London  aforesaid, 
in  and  on  board  the  ship  or  vessel  in  the  policy  mentioned, 
to  be  carried  and  conveyed  thereon  on  the  voyage  in  the 
policy  mentioned,  and  that  they  the  plainti£&,  one  BonU 
facioRuiz  de  Velasco,  and  certain  persons  carrying  on  busi- 
ness under  the  name,  style  or  firm  of  Bonifacio  Ruiz  de 
Velasco,  some  or  one  of  them,  were  then  and  continually 
tiience,  until  and  at  the  time  of  the  loss  &c.,  interested 
in  the  goods  in  the  policy  mentioned  and  so  shipped  on 
board  the  ship  as  aforesaid,  to  a  large  value  and  amount, 
to  wit,  the  value  and  amount  of  all  the  moneys  by  them 
ever  insured  or  caused  to  be  insured  thereon  :  and  that 
the  insurance  was  made  by  Aubert,  Powell  8f  Co.  for  the 
use  and  benefit  and  on  the  account  of  the  person  or  per- 
sons so  interested  as  aforesaid.     It  then  alleged  that  the 
said  ship  or  vessel,  with  the  said  goods  on  board  thereof, 
departed  and  set  sail  from  London  aforesaid  on  her  said 
voyage  in  the  said  policy  mentioned :  and  that  afterwards, 
and  during  the  continuance  of  the  risk  in  the  policy  men- 
tioned, the  goods  so  insured  as  aforesaid,  by  perils,  losses 
and  misfortunes  insured  against  by  the  said  policy,  became 
and  were  greatly  damaged,  injured,  spoiled  and  deterio- 
rated in  value,  and  thereby  and  by  reason  of  the  premises 
the  person  or  persons  so  interested  as  aforesaid  sustained 
an  average  damage  or  loss  on  the  goods  to  a  much  larger 
amount  than  8/.  per  cent,  on  all  the  money  insured 
thereon,  to  wit,  to  the  amount  of  31/.  Os.  7d.  by  the 
hundred  for  each  and  every  100/.  insured  thereon  by  the 
plaintiffs ;  whereby  the  defendant  then  became  liable  to 
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pay  to  the  person  or  persons  so  interested  as  aforesaid  [1861.] 
a  large  sum  of  money,  to  wit,  the  sum  of  31/.  Os.  7(L  aubbw 
being  his  the  defendant's  proportion  of  the  said  average  qI^^ 
loss  for  and  in  respect  of  the  said  sum  of  lOOL  so  by  him 
insured  as  aforesaid :  and  averred  that  the  person  or  per- 
sons so  interested  as  aforesaid  did  afterwards,  by  reason  and 
in  consequence  of  the  said  loss  so  occasioned  as  aforesaid 
by  the  said  perils,  losses  and  misfortunes  so  insured 
against,  by  their  factors  and  servants,  sue,  labour  and 
travel  for,  in  and  about  the  defence,  safeguard  and 
recovery  of  the  goods,  and  in  so  doing  did  necessarily 
expend  a  large  sum  of  money,  whereby  the  defendant, 
according  to  the  terms  of  the  policy,  then  became 
liable  to  pay  to  the  person  or  persons  so  interested  as 
aforesaid  a  further  sum  of  money,  to  wit,  the  sum  of  6/., 
being  the  rateable  part  or  proportion  of  the  expense 
aforesaid  which  the  defendant  ought  to  have  paid  in 
respect  of  the  insurance  aforesaid :  concluding  with  the 
averment  that  all  things  had  been  done  and  happened 
&c. :  and  the  plaintiffs  claimed  50/. 

Plea.  Before  and  at  the  time  of  the  making  of  the 
policy,  and  thence  continually  until  and  at  the  time 
of  the  losses,  the  person  or  persons  so  interested  in  the 
goods,  and  for  whose  use  and  benefit,  and  on  whose 
account,  the  insurance  was  made  were,  and  each  of 
them  was,  Spaniards^  and  subjects  of  the  Queen  of 
Spain,  and  domiciled  in  the  kingdom  of  Spain,  And 
that,  before  the  losses,  or  any  of  them,  the  ship,  in 
the  course  of  the  voyage,  arrived  at  Corunna,  in  the 
kingdom  of  Spain,  and  that,  while  at  Corunna,  an  em- 
bargo was  laid  upon  the  ship  by  the  Queen  of  Spain,  and 
the  ship  was  taken  possession  of  by  the  Queen  of  Spain, 
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[1861.]  and  her  agents  duly  authorized  hy  her,  for  the  purpose 
Aubebt"  ^^  conveying  troops  to  Malaga^  for  the  purpose  of  carry- 
Grat  ^S  ^^  A  ^^  ^  which  the  Queen  of  Spain  then  was 
engaged  with  the  Emperor  of  Morocco,  and  the  captain 
and  crew  were  compelled  by  the  said  Queen  and  her 
agents  to  remove  the  goods  from  the  ship  to  make  room 
for  the  troops,  and  the  captain  and  crew  were  compelled 
by  the  Queen  and  her  agents  to  remove  the  goods  during 
stormy  and  tempestuous  weather,  and  the  goods  were, 
by  the  Queen  and  her  agents,  placed  on  the  open  and 
uncovered  quays  at  Corunna,  the  weather  being  then 
wet  and  rainy,  and  thereby  the  goods  became  and  were 
damaged,  injured,  spoiled  and  deteriorated  in  value,  &c. 
And  that  the  goods  were  damaged,  injured,  spoiled  and 
deteiiorated  solely  by  the  premises  in  this  plea  men- 
tioned, and  not  by  any  other  perils,  losses  or  misfortunes 
whatever ;  and  that  the  suing,  labouring  and  travelling 
mentioned  were  rendered  necessary  solely  by  the  premises 
in  this  plea  mentioned,  and  not  otherwise. 
Demurrer,  and  joinder  in  demurrer. 

The  case  was  heard  by  Crompton  and  Blackburn  J  J. 
Hill  J.  was  present  during  a  portion  of  the  time,  but 
took  no  part 

Montague  Smith,  in  support  of  the  demurrer. 

Honyman,  contra. 

The  course  which  the  case  took  in  this  Court,  together 
with  its  having  been  afterwards  fully  argued  by  the  same 
counsel  in  the  Court  of  error,  when  the  same  authorities. 


K 
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with  some  additional  ones,  were  dted^  renders  it  unnecea-      [1861.] 
sarjr  to  set  out  the  ai^umenta.  Aubbet 


The  Court  said  that  the  question  was,  whether  the 
eases  of  Conway  v.  Gray  (a),  Cantoay  v.  Forbes  (ft)  and 
Maury  v.  Shedden  (c),  which  were  relied  on  by  the 
defendant's  counsel^  should  be  upheld.  Several  autho- 
rities had  been  cited  as  overruling  or  being  inconsistent 
with  them^  but  the  authorities  on  the  subject  were  con- 
flicting; and  therefore,  although  they  considered  that  the 
weight  of  authority  was  on  the  whole  at  variance  with 
those  cases,  they  would  not  overrule  them,  but  leave  their 
validity  to  be  determined  by  a  Court  of  error.  Judgment 
must  therefore  be  given  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


(a)  10  Eoit,  6Se.  (6)  Id,  699. 

(e)  Id,  540. 


IN  THE  EXCHEQUER  CHAMBER. 


Grat. 


1862. 


AuBERT  and  another  against  Gray.  ^^l^eth. 

For  head  note,  see  ante,  p.  163. 

X^  BBOR  having  been  brought  on  the  judgment  in  this 
case,  it  was  argued  after  Easter  Term,  1862,  on 
May  15th;  before  Erlb  C.  J.,  Pollock  C.  B.,  Williams 
and  Keating  JJ.,  and  Bramwbll  B.  Wilde  B.  was  also 
present  at  first,  but  left  the  Court  after  Honymans  first 
argument,  and  took  no  part  in  the  judgment 
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1862.  Honyman^  for  the  defendant — ^Although  this  proceed- 

j^^jjn^      ing  in  error  is,  in  form,  brought  to  reverse  the  judgment 

^^^  of  the  Court  of  Queen's  Bench,  no  opinion  on  the  point 
in  dispute  was  expressed  by  that  Court ;  which,  being 
pressed  by  the  conflicting  authorities  cited,  deemed  it 
better  to  give  judgment  for  the  plaintiflb,  in  accordance 
with  the  decision  in  Conway  v.  Gray  {a)  and  the  cases 
reported  with  it,  of  Conway  v.  Forbes  (6)  and  Maury  v. 
Shedden  (c),  and  let  the  question  whether  they  were 
correctly  decided,  or  have  been  overruled,  be  settled  in 
a  Court  of  error.  In  those  cases  Lord  Ellenborouyh, 
and  the  Court  of  Queen's  Bench,  laid  down  as  a  prin- 
ciple that,  in  all  questions  arising  between  the  subjects 
of  different  states,  each  is  a  party  to  the  public  authori- 
tative acts  of  his  own  government ;  and,  on  that  account, 
a  foreign  subject  is  as  much  incapacitated  from  making 
the  consequences  of  an  act  of  his  own  state  the  founda- 
tion of  a  claim  to  indemnity  upon  a  British  subject,  in  a 
British  Court  of  justice,  as  he  would  be  if  such  act  had 
been  done  immediately  and  individually  by  such  foreign 
subject  himself.  If  this  is  correct,  the  underwriter  on 
a  policy  of  insurance,  containing  the  usual  clause  against 
"  arrests,  restraints  and  detainments  of  all  kings,  princes 
and  people,  of  what  nation,  condition  or  quality  soever," 
is  not  liable  if  the  arrest,  &c.  is  the  act  of  the  govern- 
ment of  the  assured,  and  the  policy  must  be  read  with 
an  implied  exception  to  that  effect.  The  introducing 
such  an  implied  exception  is  in  analogy  with  what  has 
been  done  in  other  cases.  A  bond,  for  instance,  for  the 
assignment  of  all  offices  means  all  such  offices  as  can 
lawfully  be  assigned. 

(a)  10  East,  636.  (b)  Id,  539. 

(e)  Id,  64a 
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The  doctrine  laid  do¥ni  in  those  cases  is  sound  law,         1862. 
and  has  not  been  overruled.  Aubiot 

There  is  some  difference  of  opinion  as  to  whether  a         q^^ 
party  may  insure  against  his  own  act.   In  3  Kent  Comtn. 
291,  it  is  said :  ''  A  person  may  protect  himself  by  in- 
surance against  all  losses,  except  such  as  may  be  repug- 
nant to  public  policy  or  positive  prohibition,  or  occasioned 
by  his  own  misconduct  or  fraud.     Against  the  latter  it 
is  not  to  be  presumed  any  insurance  could  be  effected, 
nor  would  the  Courts  tolerate  such  a  vicious  principle ; 
for  this  would,  as  Pothier,  Traite  des  Ass.,  No.  65,  says, 
be  a  contract  which  would  invite  ad  delinquendum** 
It  is  true  that  in  Bolland  v.  Disney  (a),  where  a  life 
policy  of  insurance  contained  no  exception  of  death  by 
the  hands  of  justice,   it  was  held  that  such  a  death 
did  not  avoid  the  policy.     But  in  Smith's  Mercantile 
LaWi  p.  410,  6th  ed.,  it  is  said :  '^  As  to  the  provisions 
inserted  in  policies  by  the  insured  on  their  own  lives, 
respecting  death  by  duelling  or  the  sentence  of  the 
law,  those  are  superfluous,   for  the  policy  would  be 
unavailable  to  the  representatives  of  the  insured  in 
case  of  such  a  death,  even  if  they  were  not  inserted; 
and  if  a  man  insuring  his  own  life  were  to  introduce  a 
contrary  provision,  it  would  be  void,  as  being  against 
public  policy^' ;  and  this  is  supported  by  The  Amicable 
Society  v.  Bolland  (b).     [Pollock  C.  B.     Put  the  case  of 
a  man  whose  life  is  insured  being  killed  by  going  up 
in  a  balloon ;  or  of  a  man,  through  intoxication,  setting 
fire  to  a  building  which  he  has  insured.     Wilde  B.     In 
Thompson  v.  Hopper  (c)  it  was  decided  by  the  Court  of 
Queen's  Bench  that,  where  the  loss  was  the  consequence 

(a)  8  Rum.  861.  (6)  4tBl^h  N.  S.  194. 

{e)  6iB.#  A  172.937. 
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1862.  of  wilful  exposure  of  the  ship  to  peril  by  sending  her  to 
j^jj^^„  sea  in  an  unfit  state^  the  plaintiff  could  not  recover. 
Erie  C.  J.  That  judgment  was  reversed  by  the  Exchequer 
Chamber  (a).]  Yes.  But  only  because  it  did  not  appear 
that  the  unseaworthiness  was  the  proximate  and  imme- 
diate cause  of  the  loss.  An  insurance  is  properly  a  con- 
tract of  wager^  and  a  wager  cannot  be  allowed  where  it  is 
in  the  hands  of  either  of  the  parties  to  win  it  or  lose  it 
if  he  pleases.  On  this  principle  a  wager  by  an  articled 
clerk  that  he  would  not  pass  his  examination  has  been 
held  bad. 

The  bulk  of  the  subsequent  authorities  are  in  accord- 
ance with  Conway  v.  Gray  (A)  and  the  two  cases  by 
which  it  is  accompanied.  In  Usparicha  v.  Noble  {c\ 
where  an  alien  enemy  domiciled  here  was  licensed  by 
order  in  council  to  ship  goods  from  hence  to  certain 
ports  in  his  own  country^  it  was  held  that  such  com- 
merce was  legalized  for  all  purposes^  and  such  goods 
might  therefore  be  insured  by  him^  and  he  might 
recover  on  the  policy,  although  the  goods  were  taken 
by  a  co-belligerent  of  the  enemy ;  but  then  his  being 
domiciled  here  put  him  on  the  footing  of  a  British  subject. 
In  Mennett  v.  Bonham  (J)  a  license^  under  an  order  in 
council^  to  an  alien  enemy  to  export  goods  was  held 
unavailable  to  recover  a  loss  occasioned  by  the  seizure 
and  condemnation  of  the  assured's  own  government.  In 
Flindt  V.  CrohaU  {e\  Same  v.  Scott  (/),  aflBjrmed  on 
error  (jf),  where  a  license  to  trade  to  an  hostile  port 
having  been  granted  in  favour  of  a  foreigner,  an  insu- 
rance by  him  on  the  goods  shipped  was  held  valid ;  and 

(a)  E.  B.  #  E.  1038.  (b)  10  East,  636. 

(«)  13  East,  332.  (rf)  15  East,  477. 

(f)  15  East,  522.  (/)  Id.  525. 

(»  5  Tauni.  674. 
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it  was  held  no  objection  to  his  recovering  that  the  loss        W^^ 
was  occasioned  by  the  hostile  act  of  his  own  state.     In      Aubs&t 
Simeon  y.  Bazttt{a),  affirmed  on  error,  nom.  BazetiY.        Qmjly. 
Meyer  {b),  it  was  held  that  a  neutral  insuring  an  adven- 
ture,  in  furtherance  of  the  objects  of  British  commerce, 
was  protected  against  confiscation  by  the  act  of  his  own 
government  under  the  Berlin  and  MUan  decrees.   These 
cases  indirectly  recognise  Conway  v.  Gray  (c).  [  fFilde  B. 
When  the  law  has  been  laid  down  in  a  particular  way, 
and  followed  for  a  great  many  years,  it  is  a  serious 
matter  to  make  a  change  in  it.]     [He  cited  the  judg- 
ment of  fFilde  C.  J.  in  Cockbum  v.  Alexander  (</).] 

Campbell  v.  Lines  {e)  will  be  relied  on  by  the  other 
side,  where  a  policy  of  insurance  was  effected  by  an 
American  after  a  declaration  of  war  by  America  against 
England^  but  before  it  was  known  in  England,  and  the 
underwriter  did  not  know  that  the  assured  was  an  Ameri^ 
can  citizen ;  a  loss  having  happened  in  consequence  of  a 
seizure  by  the  American  government,  it  was  held  that  the 
action  was  not  maintainable.  There,  however,  the  policy 
was  not  in  the  ordinary  form,  being  made  to  cover  aJl 
risks.  \Wilde  B.  If  the  foreign  government  is  at  war 
with  this  country,  that  is  another  matter.  WilUams  J. 
In  Campbell  v.  Lmes  {e)  it  was  assumed  that  the  under- 
writer would  be  liable  if  he  took  on  himself  the  risk. 
Keating  J.  In  Smith's  Mercantile  Law^  p.  861,  6th  ed., 
another  reason  is  given : — ''Nor  can  a  foreigner  insure 
against  the  act  of  his  own  government,  unless  the  under- 
writer agree  to  make  such  insurance  with  full  knowledge 
of  the  country  of  the  insured ;  for  a  foreigner^  insured 

(a)  2  JVotc  #  &  9i.  (6)  5  Tauwt.  824. 

(c)  10  Eagt,  686.  {d)  6  C.  B.  791. 

(«)  4£.  #il.42S. 
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1862.  against  a  loss  of  that  description^  might  give  such 
AuBssT       information  to  his  own  government  as  would  produce 

GiuLT  ^  seizure^  the  blow  of  which  would  fall  upon  the  British 
underwriter.'*]  Francis  v.  The  Ocean  Insurance  Com- 
pany {a)  will  also  be  relied  on  by  the  plaintiff^  but  it 
does  not  appear  that  what  was  done  there  was  the  l^s- 
lative  act  of  the  government  of  the  assured. 

Montague  Smith  (  Tomlinson  with  him),  contra. — The 
principle  laid  down  in  Conxoay  v.  Gray  (A)  is  much  too 
large.  It  may  be  applicable  where  two  countries  are 
at  war,  and  consequently  the  subjects  of  each  may  be 
looked  on  as  bound  by  the  acts  of  their  respective 
governments;  or  in  a  case  like  that  of  Touteng  v. 
Hubbard  {c\  on  which  it  professes  to  be  founded, 
where  the  embargo  was  imposed  by  the  English  govern- 
ment by  way  of  reprisals.  The  principle  of  Conway  v. 
Gray  (b)  would  extend  to  the  case  where,  after  an 
insurance  had  been  effected  iq  England,  the  English 
government  imposed  an  embargo.  But  where  the  act 
of  a  man's  government  is  done  in  invitum,  he  cannot 
be  held  constructively  bound  by  it,  so  as  to  prevent  his 
enforcing  a  contract  with  another  party.  The  doing 
this  would  be  to  annex  to  the  policy  a  condition  which 
the  parties  have  not  expressed.  In  1  Park  Ins.  168, 
8th  ed.,  it  is  said,  ''An  embargo  is  an  arrest  laid  on  ships 
or  merchandize  by  public  authority,  or  a  prohibition  of 
state  commonly  issued  to  prevent  foreign  ships  from 
putting  to  sea  in  time  of  war,  and  sometimes  also  to 
exclude  them  from  entering  our  ports.     This  term  has 

(a)  6  Cowen,  404 ;    aff.  on  error,  2  Wend,  64. 

(b)  10  Bast,  536.  (c)  3  B.  j- P.  291. 
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also  a  more  extensive  signification,  for  riiips  are  fre-  1862. 
queutly  detained  to  serve  a  prince  in  an  expedition,  and  Avbkkt 
for  this  end  have  their  loading  taken  out,  without  any  q^^^ 
regard  to  the  colours  they  bear,  or  the  princes  to  whose 
subjects  they  belong.  The  legality  of  such  a  measure 
has  been  doubted  by  some,  but  it  is  certainly  conform- 
able to  the  law  of  nations,  for  a  prince  in  distress  to 
make  use  of  whatever  vessels  he  finds  in  his  ports,  that 
may  contribute  to  the  success  of  his  enterprize."  [Pol- 
lock C.  B.  I  should  like  some  better  authority.  Surely  that 
would  be  a  casus  belli.]  Park  cites  Grotius  de  Jure  Belli 
ac  Pacisj  lib.  2,  cap.  2,  s.  10,  and  1  Blackst  Comm.  270. 
But  it  is  unnecessary  for  the  present  argument  [Pollock 
C.  B.  I  should  have  thought  a  foreign  government  had 
no  more  right  to  impress  ships  than  men.]  In  1  Park. 
Ins.  171,  8th  ed.,  "  On  evidence  upon  the  trial  in  an 
action  upon  a  policy  of  insurance,  the  case  appeared  to 
be,  that  the  insurer  agreed  to  insure  the  ship  from  her 

arrival  at in  Jamaica  during  her  voyage  to  London  ; 

and  an  embargo  was  laid  upon  the  ship  by  the  govern- 
ment, who  afterwards  seized  the  ship,  converted  her 
into  a  fire  ship,  and  ofifered  to  pay  the  owners.  The 
question  was,  if  this  would  excuse  the  insurers  ?  Holt 
Chief  Justice  seemed  to  incline  that  it  would  not, 
and  that  this  was  within  the  words,  detention  of  princes, 
Sfc,  but  he  gave  no  absolute  opinion,  the  cause  having 
been  referred  to  three  of  the  jury.  (Citing  Green  v. 
Vounff,  2  Ld.  Raym.  840;  2  Salk.  444)  The  very 
general  words  made  use  of  in  policies  go  to  support  the 
idea  entertained  by  Lord  Holt,  and  although  till  lately 
there  was  no  case  where  this  point  was  expressly  con- 
sidered, yet  it  seems  to  have  been  taken  as  settled  in  many 
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1862.       cases  which  have  come  before  the  Court     One  instance 
j^vBEKi       immediately  occurs^  in  the  case  of  Robertam  v.  Ewer/' 

GiuT.        (1  ^*  ^-  127)  ''which  was  cited  in  a  former  chapter. 

There>  an  embargo  had  been  laid  by  Lord  Hood  on  all 

shipping  at  Barbadoes ;  and  it  does  not  appear  to  have 

been  doubted  or  questioned  at  the  bar^  that  the  insurer 

was  liable  for  any  loss  which  might  have  been  sustained 

by  such  detention^  provided  the  loss  had  happened  to 

any  of  the  property  specifically  insured.'* 

Conway  v.  Gray  (a),  though  not  perhaps  expressly  over- 

rded^  has  been  considerably  shaken  by  subsequent  cases 

and  authorities.  [Pollock  C.  B.  I  never  heard  that  Conway 

V.  Gray  (a)  was  overruled^  and  my  brother  fVilde,  who  has 

just  left  the  Courts  agrees  with  me.     Since  the  peace  of 

1815^  much  insurance  law  has  necessarily  been  allowed 

to  sleep.]      It  was  very  early  attacked  in  Flindt  v. 

Crokatt  (ft)  and  Same  v.  Scott  {c\  affirmed  on  error  {d). 

Simeon  v.  Bazett  {e\  affirmed  on  error^  nom.  Bazett  v. 

Meyer  (f),  is  at  variance  with  it^  and  the  language  of 

Lord  EUenborough  there  shews  that  the  principle  laid 

down  in  Conway  v.  Gray  (a)  only  applies  to  cases  which 

fall  within  the  reason  of  it^  and  is  not  to  be  applied 

under  all  circumstances.     Campbell  v.  Innes  (y)  is  still 

stronger  against  Conway  v.  Gray  (a).    The  other  side 

have  sought  to  distinguish  these  cases  on  the  ground  that 

a  license  has  the  effect  of  converting  the  assured  for  the 

time  into  a  British  subject^  but  the  only  effect  of  such  a 

license  is  to  get  rid  of  the  illegality  of  dealing  with  the 

enemy.  In  Flindt  v .  Scott  (A),  Same  v.  Crokatt^  in  error  {h  ), 

(a)  10  Eoit,  636.  (6)  15  Etut,  522. 

(c)  16  East,  526.  (d)  5  Taunt.  674. 

(«)  2  Mau.  #  A  94.  (/)  5  Taunt,  824. 

{Sl)^B.^  Aid,  423.  (h)  6  Taunt.  674. 692. 
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Mansfield  C.  J.  SBjs:  '' There  is  a  wide  difference  between  i862. 
insuring  against  his  own  act  and  insuring  against  the  "XvBm 
act  of  his  government."  2  Am.  Ins.  806,  2d  ed.,  having 
stated  the  decision  in  Flindt  v.  Crohati,  Sfc.  {a),  says : 
"  The  general  doctrine,  however,  of  Conway  v.  Gray, 
though  not  directly  touched  by  this  decision,  was  sub- 
sequently shaken  to  its  foundations,  if  not  altogether 
overturned,  by  what  fell  from  Lord  Ellenborough  him- 
self, and  still  more  from  the  Court  of  error,  in  giving 
judgment  in  the  case  of  Simeon  v.  BazetL"  And,  at 
p.  808 :  "  In  the  United  States,  the  whole  question  has 
come  before  the  consideration  of  the  Supreme  Court, 
and  it  has  there  been  held,  agreeably  to  the  declared 
principle  of  decision  acted  upon  by  the  English  Exche- 
quer Chamber  in  Bazett  v.  Meyer,  that  a  subject  is  not 
to  be  deemed  a  party  to  the  legislative  acts  of  his  own 
government,  so  as  to  deprive  him  of  remedy  on  a  policy 
effected  by  foreign  underwriters  in  respect  of  losses  caused 
by  such  acts'' ;  for  which  he  cites  Francis  v.  The  Ocean 
Insurance  Company,  2  Wend.  Sup.  C.  Rep.  64,  cited 
Kenfs  Cmrm.,  vol.  3,  p.  292,  ed.  1844. 

The  American  authorities  treat  Conway  v.  Gray  [b)  as 
overruled.  In  Phai  Ins.,  8d  ed.,  §  918:  ''A  citizen 
may  be  insured  against  an  arrest  or  detention  by  his  own 
government,  not  occasioned  by  his  contravention  of  law.  A 
question  was  first  raised  on  this  proposition  in  a  case 
where  both  contracting  parties  were  subjects  of  the  same 
government.  A  vessel  insured  was  seized  by  govern- 
ment and  converted  into  a  fire-ship.  Chief  Justice  HoU 
was  inclined  to  the  opinion  that  the  insurers  were  liable, 
but  the  case  being  referred,  the  point  was  not  decided.'' 
§  914.  ^' A  foreign  assured  is  indemnified,  under  a  policy 
(fl)  6  Tami.  067.  (*)  10  EoBt,  536. 

VOL.  III.  N  B.   &  S. 
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1862.  in  the  common  f army  against  the  acts  of  his  own  govern^ 
^UBKBT  menty  that  are  not  hostile  to  that  of  the  underwriter.  The 
contrary  was  held  in  a  case  where  some  Americans,  being 
neutrals,  shipped  property  for  a  voyage  from  the  United 
States  to  Liverpool,  which  was  insured  in  England  on 
account  of  the  shippers/'  (He  then  refers  to  Conway  v. 
Gray,  nom.  Conway  v.  Davidson,  Same  v.  Forbes^  Maury 
V.  Shedden.)  "  But  in  a  later  case,  the  opinion  of  the 
same  Court,  given  by  the  same  Judge,  does  not  con- 
firm this  doctrine/'  (He  then  refers  to  Simeon  v. 
Bazett.)  "  But  it  is  not  said  that  there  was  any  diflfer- 
ence  between  the  policies,  or  any  other  circumstance 
to  distinguish  the  cases ;  the  latter  decision,  therefore, 
seems  to  overrule  the  former/'  3  Kent  Comm.,  p.  292, 
is  to  the  same  eflFect.  [Pollock  C.  B.  This  matter  is 
treated  in  a  book  called  "Leading  Cases,"  which  has 
been  sent  to  me  from  America.]  In  Francis  v.  The 
Ocean  Lisurance  Company  (a),  Sutherland  J.,  in  deliver- 
ing the  judgment  of  the  Court,  says,  p.  423  :  *'  All  the 
cases  admit,  that  detention  by  an  embargo,  or  other  act 
of  any  other  government  than  that  of  the  assured,  is 
one  of  the  perils  covered  by  the  ordinary  policy,  and  is 
good  ground  of  abandonment.  That  an  embargo  by  the 
government  of  the  assured  is  as  much  within  the  actual 
contemplation  of  the  parties,  as  an  embargo  by  any  other 
government,  cannot  be  questioned ;  nor  that  the  citizens 
of  a  coimtry  have  no  actual  participation  in  the  acts  of 
the  government,  in  any  sense  which  would  make  it  a 
violation  of  good  faith  to  permit  them  to  make  those 
acts  the  foundation  of  a  claim  against  a  foreign  under- 
writer. It  strikes  me  as  unworthy  of  the  advanced 
intelligence  of  the  age,  and  of  the  enlightened  condition 

(a)  6  CoiDtn,  404;  affirm,  on  error,  2  Wend.  64. 
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of  its  jurisprudence,  to  suffer  the  symmetry  of  so  im-        18(52. 
portant  a  department  of  the  commercial  law,  to  be  broken  """^^^^  " 
in  upon,  on  the  strength  of  a  notion  so  purely  theoretical.        ^• 
This  is  the  first  time,  I  believe,  in  which  this  question 
has  come  before  an  American  Court ;  and  I  have,  for 
that  reason,  dwelt  upon  it  longer  than  was  necessary,  for 
the  purposes  of  the  case  which  we  are  now  deciding." 
IBramwell  B.     A  man  may  be  detained  by  the  muni* 
cipal  law  of  a  coimtry  where  he  happens  to  be.     May 
not  a  ship  be  detained  in  the  same  way?]     That  is 
where  a  man  has  violated  the  municipal  law  of  that 
country. 

Hanyman,  in  reply. — The  doctrine  laid  down  in  1  Park 
Ins.  168,  8th  ed,,  respecting  the  right  of  governments 
to  impose  embargos,  cannot  be  supported.  When  em- 
bargos  are  imposed,  whether  on  the  property  of  natives 
or  foreigners,  compensation  is  always  made. 

No  weight  should  be  attached  to  Amould*s  authority 
on  the  present  subject,  as  he  contradicts  himself.  Thus, 
in  addition  to  the  passage  cited  on  the  other  side,  he 
says,  1  Am.  Ins.  112,  2d  ed. :  "  A  British  bom  subject, 
adopted  by  and  trading  in  the  United  States,  was  per- 
mitted to  prosecute  a  voyage  from  America  to  the  East 
Indies  in  a  manner  which  would  have  been  illegal  in  a 
British  subject,  but  was  permitted  by  treaty  to  the 
citizens  of  the  United  States.  *  ^  *  The  same  rule  was 
afiierwardjp  applied  to  a  tiatural  bom  British  subject, 
domiciled  in  the  United  States  ;  and  it  was  held  thai  he 
might  lawfully  trade  to  a  country  at  war  with  England, 
but  at  peace  with  the  United  States"  Again,  in  voL  2, 
p.  808,  speaking  of  Campbell  v.  Innes{a) :  ''This  case  cer* 

(a)  i  B.  ^  A.  423. 
N   2 
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1862  tainly  seems  to  re-establish  the  principle  acted  upon  by 
Lord  EUenborough  in  Simeony.  Bazett,  viz.^  that  an  English 
underwriter  is  never  liable  for  loss  arising  from  the  acts 
of  the  foreign  government  of  the  assured^  unless  the 
peculiar  circumstances  of  the  case,  or  form  of  the  policy 
distinctly  shew  that  he  meant  to  insure  such  risk."  [M. 
Smith. — The  statement  in  the  preceding  page,  that  the 
question  was  not  set  at  rest  by  the  English  law^  qualifies 
that.]  Again,  p.  838  :  ''  But  where,  as  we  have  already 
seen,  the  embargo  is  laid  on  by  a  foreign  government, 
of  which  the  assured  is  the  subject,  the  law  in  England 
appears  to  be,  that  the  foreign  assured  cannot  abandon 
and  recover  as  for  a  total  loss,  in  respect  of  such  em- 
bargo, in  our  Courts ;  at  all  events,  unless  it  manifestly 
appears,  either  from  the  policy  itself,  or  from  the  whole 
facts  of  the  case,  that  such  embargo  was  a  risk  distinctly 
contemplated  by  the  parties  to  the  policy." 

In  the  passage  cited  from  Phillips  on  Insurance,  s.  914, 
it  is  stated  that  the  form  of  the  policy  was  the  same  in 
Conway  v.  Gray  and  in  Simeon  v.  Bazett,  which  shews 
how  carelessly  this  author  had  read  the  reports  of  those 
cases.  And  in  several  passages  of  the  judgment  in 
Francis  v.  The  Ocean  Insurance  Company  (a),  pp.  417, 
420,  424,  the  Court  shew  that  they  had  no  intention  to 
overrule  Conway  v.  Gray  (i). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Erle  C.  J.  The  plaintifiB,  Spaniards^  sued  on  a 
policy  on  goods  by  which  they  were  insured,  inter  aKoy 
against  restraints  of  princes^  in  the  usual  form. 

The  ship  was  restrained  at  Cnrunna  by  order  of  the 

(a)  6  Cowen,  404 ;  aif  on  error,  2  Wend.  64.        (6)  10  East,  636. 
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Spanish  gOYernment^  which  had  a  temporary  need  for  1802. 
transports,  and  laid  an  embargo  for  that  object  on  all  aubert"^ 
vessek  in  some  of  its  ports  at  that  time^  and  so  the  loss 
was  occasioned.  The  plaintiffs  afi&rmed  that  the  loss 
was  caused  by  the  restraint  of  a  prince.  And  if  the 
Court  is  to  give  effect  to  the  intention  of  the  parties, 
expressed  by  the  words  of  the  contract  according  to  their 
ordinary  meaning,  they  are  right  in  this  aflGirmatiou — 
the  restraint  of  a  prince  caused  the  loss,  the  assured  have 
used  the  words  which  express  that  they  are  to  be  indemni- 
fied against  loss  from  any  restraint  of  any  prince ;  and 
in  mercantile  interest,  the  loss  and  the  need  for  indem- 
nity against  it  is  the  same,  whoever  be  the  prince  who 
restrained  the  ship. 

The  defendant  alleges  that  the  ship  was  restrained 
by  the  act  of  the  plaintiffs  themselves,  and  he  founds  this 
allegation  on  the  fiction  that  every  subject  of  every 
state  consents  to  and  adopts  as  his  own  every  act  of  the 
government  of  bis  state,  according  to  the  decision  of 
Contoay  v.  Gray  (a).  And  he  contended  that  a  restraint 
by  the  Spanish  government  is  a  restraint  by  every 
Spaniard,  and  so  by  the  plaintiffs. 

The  Court  below  gave  judgment  for  the  truth  against 
that  fiction,  and  in  our  opinion  the  Court  below  was 
right.  Each  party  relied  on  the  several  authorities 
which  he  cited,  but  it  is  not  now  expedient  to  go 
through  them  with  an  attempt  to  reconcile  them;  they 
are  in  such  apparent  inconsistency  that  a  Court  of  error 
has  the  duty  of  resorting  to  the  governing  principle, 
and  deciding  in  accordance  therewith. 

The  governing  principle  for  the  construction  of  con- 
tracts is  to  give  effect  to  the  intention  of  the  parties 
expressed  in  the  words  of  their  contract ;  and,  as  before 

(a)  10  East,  530, 
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1862.       stated,  according  to  that  principle  the   plaintiflb  were 
AvBEBT      entitled  to  succeed. 

GaAT.  ^^^  assertion  that  the  act  of  the  government  is  the 

act  of  each  subject  of  that  government,  is  never  really 
true.  In  representative  governments  it  may  have  a 
partial  semblance  of  truth,  but  in  despotic  governments 
it  is  without  that  semblance. 

We  were  much  pressed  with  the  argument  that  the 
case  of  Comoay  v.  Gray  (a)  has  been  constantly  acted 
on  by  all  parties  interested  in  insurance  law.  The 
answer  is,  that  the  fact  is  disputed.  The  treatises  lead 
to  a  contrary  conclusion ;  and,  even  if  the  assertion  were 
true,  still  the  plaintiffs  ought  to  have  our  judgment, 
provided  we  think  that  the  decision  of  the  inferior  Court, 
which  would  bind  till  it  was  overruled,  was  contrary  to 
law :  and  that  is  our  opinion. 

This  judgment  recognises  a  marked  distinction  be- 
tween an  embargo  in  a  time  when  there  is  peace  between 
the  countries  of  the  insurer  and  the  assured,  laid  on 
for  a  purpose  wholly  unconnected  with  hostility,  either 
existing  or  expected,  and  an  embargo  connected  with 
such  hostility ;  therefore  this  judgment  does  not  inter- 
fere with  any  of  the  decisions  on  points  connected  with 
war. 

It  should  also  be  understood  that  we  do  not  say 
if  the  act  of  seizure  was  a  lawful  act  under  the  muni- 
cipal law  of  Spain^  that,  as  against  a  Spanish  subject^ 
such  seizure  would  be  within  the  insurance. 

The  Lord  Chief  Baron  authorizes  me  to  say  that^ 
although  he  does  not  entirely  concur  with  this  judgment^ 
he  is  not  prepared  to  dissent  from  the  decision  of  this 
Court  and  the  Court  below. 

Judgment  affirmed. 
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1862. 


William  Robebts,  appellant,  John  Roberts,    ISS^S^isth. 

respondent.  Highu,ayraU. 

In  1859  an  Act  was  obtained  for  making  a  turnpike  road  from  L.  to  A,,   a^'r  V"  i 
a  distance  of  about  sixteen  miles,  and  empowering  the  trustees  to  take       ^      ^  ' 
tolls  on  two  portions  of  the  road  so  soon  as  they  were  respectively  com-   ^'        '*    ' 
pleted  and  open  to  the  public.    In  1861,  one  of  these  portions,  being  a 
oistance  of  about  nine  miles,  was  opened  to  the  pubhc,  and  tolls  were 
taken  on  it.    The  other  portion  had  not  been  commenced.    Upon  an 
information,  under  stat.  4  &  5  Vict.  c.  59.8,  1.,  alleging  that  the  funds 
of  the  trust  were  insufficient  for  the  repairs  of  the  turnpike  roads  com- 
prised therein,  and  that  part  of  the  road  so  opened  was  out  of  repair : 
neld,  that  the  justices  had  jurisdiction  to  order  a  portion  of  the  highway 
rate  to  be  applied  to  the  repair  of  the  road. 

/'^ASE  stated  by  justices  under  stat.  20  &  21  Vict. 

^  c.  43. 

An  information  preferred  by  William  Roberts,  the  appel- 
lant, treasurer  of  the  trustees  of  the  Llannost  and  AbergeU 
Turnpike  Boad  Trust,  against  John  Roberts,  the  respondent, 
surveyor  of  the  highways  of  the  township  of  Sirior,  in 
the  county  of  Denbigh,  under  stat.  4  &  5  Vict.  c.  59. 
(which  Act  has  been  continued  and  is  now  in  force), 
was  heard  and  determined  by  justices  at  a  special  Session. 
It  alleged  that  a  certain  road  from  Abergele  to  Llanger- 
niew  was  made  under  the  authority  of  stat.  22  &  23  Vict, 
c.  Ixxviii.,  intituled  ''An  Act  for  making  a  road  from 
Llannost  to  Abergele,  and  a  branch  road  thereout,  in  the 
counties  of  Denbigh  and  Caernarvon;"  that  the  funds 
of  the  turnpike  trust  were  insufficient  for  the  repairs 
of  the  turnpike  roads  comprised  therein,  part  whereof 
ran  through  and  was  situate  within  the  township  of  Sirior, 
and  that  the  part  of  the  turnpike  road  so  lying  within 
the  township  was  then  out  of  repair;  and  further, 
that  notice  in  writing  of  the  intention  of  the  appellant 
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1862.        ^  exhibit  the  information  had  been,  pursuant  to  the 
statute  in  that  behalf,  given  by  him  as  such  treasurer 
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^    ▼•  to  the  respondent,  that  at   the   special   Sessions   ap- 

plication  would  be  made  to  the  justices  for  their 
examination  into  the  state  of  the  revenue  and  debts  of 
the  turnpike  trust,  as  also  to  inquire  into  the  state 
and  condition  of  the  repairs  of  the  roads  within  the 
township,  and  also  to  ascertain  the  length  of  the 
roads,  including  turnpike  roads,  therein,  and  how  much 
of  the  road  was  turnpike  road,  as  required  by  stat. 
4  &  5  Vict.  c.  59. :  and  if,  after  such  examination,  it 
should  appear  to  them  necessary  or  expedient  for  the 
purpose  of  the  turnpike  road  so  to  do,  that  then  appli- 
cation would  be  made  to  them  to  adjudge  and  order 
that  such  portion  as  they  might  think  necessary  of  the 
rate  or  assessment  levied  or  to  be  levied  by  the  Act  in 
that  behalf  for  and  towards  the  repairs  of  such  part  of 
the  turnpike  road  as  was  within  the  township. 

In  the  year  1859,  an  Act,  22  &  23  Vict.  c.  IxxviiL,  was 
obtained  for  making  a  turnpike  road  from  the  market 
town  of  Llanrwst  to  the  market  town  of  Abergele,  a 
distance  of  sixteen  miles  and  one  furlong :  the  preamble  of 
which  recited,  among  other  things,  as  follows :  "  Whereas 
the  making  and  maintaining  the  road  hereinafter  de- 
scribed will  be  the  means  of  opening  a  more  direct 
communication  than  at  present  exists  between  the  towns 
of  Llanrwst  and  Abergele,  in  the  county  of  Denbigh,  and 
the  making  and  maintaining  the  branch  road  leading  out 
of  such  road  will  be  of  great  service  to  the  owners  and 
occupiers  of  the  adjoining  lands,  and  such  road  and  branch 
road,  when  opened  to  the  public,  will  be  a  work  of  great 
public  utility/'  Under  the  authority  of  that  Act,  a 
portion  of  the  road,  being  the  part  lying  between 
the  village  of  Uangemiew  and  the  market  town  of 
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Abergekf  a  distance  of  nine  miles  and  one  furlong,  1862. 
was,  on  the  17th  June^  1861,  opened  to  the  public;  and,  '"jsL^^im^ 
in  virtue  of  sect.  18  of  that  Act,  tolls  had  been  and 
still  were  taken  at  the  toll  bars  erected  on  the  part  of 
the  road  so  opened.  The  remaining  part  of  the  road 
from  the  Tillage  of  Llangemiew  to  the  market  town  of 
Llanrwsti  a  distance  of  seven  miles,  had  not  been  com- 
menced. Sect  18  of  the  Act,  which  applies  to  the 
portion  of  the  road  so  completed,  enacts:  "So  soon 
as  that  portion  of  the  road  by  this  Act  authorized  as 
is  situate  between  the  town  of  Llanrwst  and  The  Stag 
Inn,  in  the  township  of  Dyafon^  in  the  parish  of  Llan^ 
gemiew^  is  completed  and  open  to  the  public,  the  trus- 
tees may  demand  and  take,  at  the  several  turnpikes 
which  shall  be  erected  upon  or  on  the  sides  of  the  same, 
such  tolls  as  the  trustees  may  direct,  not  exceeding  the 
tolls  by  this  Act  authorized  to  be  taken ;  and  so  soon 
as  that  portion  of  the  road  before  described  as  is  situate 
between  the  said  Stag  Inn  and  the  termination  of  the 
road  in  the  said  parish  of  Abergele  is  completed  and 
open  to  the  public,  the  trustees  may  in  like  manner 
demand  and  take,  at  the  several  turnpikes  which  shall 
be  erected  upon  or  on  the  sides  of  the  same,  such  tolls 
as  the  trustees  may  direct,  not  exceeding  the  tolls  by 
this  Act  authorized  to  be  taken.^'  The  part  of  the  road 
so  opened  is  the  portion  referred  to  in  the  latter  part  of 
the  above  section,  and  runs  thlx)ugh  several  townships 
within  the  division  of  IndulaSy  one  of  which  is  the  town- 
ship of  which  the  respondent  is  surveyor.  The  funds 
of  the  trust  were  insufficient  to  keep  the  road  in  repair. 
The  trustees  had  borrowed  6700/.  on  the  security  of  the 
tolls  of  the  trust,  and  the  tolls  received  at  the  gates 
from  the  month  of  June  to  the  81st  Decembery  1861, 
only  amounted  to  156i.  49.  7d,    There  were  164  roods 
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1862.  of  the  road  so  opened  running  through  the  respondent's 
^3^„  parish ;  and  it  would  cost  62/.  to  put  and  keep  the 
RoBnTs      same  in  effectual  repair  for  the  ensuing  twelve  months. 

It  was  submitted  by  the  appellant,  that,  under  the 
4  &  5  FicL  c.  59.,  the  justices  had  power  to  make  an 
order  on  the  respondent's  township  to  contribute  to 
the  repair  of  that  part  of  the  road  opened  within  his 
township,  and  that,  the  portion  of  the  road  from  Llan- 
gerniew  to  Abergele  having  been  completed  and  opened 
to  the  public,  was  to  be  treated  in  all  respects,  under 
sect.  18  of  the  Llanrwst  and  Abergele  Act,  as  a  distinct 
and  separate  road. 

The  respondent  contended  that  the  justices  had  no 
power  to  make  an  order,  inasmuch  as  the  road  had 
not  been  completed  from  point  to  point,  namely,  from 
Llanrwst  to  Abergele^  and  until  the  whole  road  was 
opened  the  public  could  not  be  compelled  to  repair  any 
part  of  it ;  and  it  was  also  urged  that  as,  according  to 
the  preamble  of  the  Act,  the  object  of  making  the  road 
was  to  have  a  direct  line  of  communication  between 
Llanrwst  and  Abergele^  the  two  principal  towns  of  the 
neighbourhood,  which  would  be  of  great  service  to  the 
owners  and  occupiers  of  the  adjoining  lands,  the  object 
could  not  be  said  to  be  attained,  as  the  road  had  been 
opened  little  more  than  half  way  to  Llanrtost,  which 
provided  no  through  communication,  but  was  simply  a 
communication  between  a  rural  village  and  a  town,  and 
in  its  present  incomplete  state  was  of  little  or  no  use 
to  the  owners  and  occupiers  of  the  adjoining  lands  or 
the  public  in  general;  and  it  was  further  submitted 
that,  imtil  the  whole  road  was  opened,  the  traffic  would 
not  be  developed,  and  it  would  not  be  ascertained  whether 
or  not  the  tolls  would  be  equal  to  the  expenditure ;  and 
ftirther,  that  sect  18  of  the  Act  merely  authorized  the 
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taking  of  the  tolls,  and  did  not  alter  the  general  law  1862. 
that  a  turnpike  road  must  he  completed  from  point  to  '  robbbw"" 
point  before  statute  duty  could  be  applied  for.  The 
respondent  also  tendered  evidence  to  shew  that  the  part 
of  the  road  so  finished  had  never  been  properly  made^ 
and  the  appellant's  apphcation  was  in  fact  more  for  the 
purpose  of  obtaining  funds  to  make  and  complete  the 
road  than  to  put  it  in  repair ;  and  moreover  that  there 
was  no  evidence  before  the  justices  that  the  road  had 
been  adopted  by  the  township. 

The  justices  came  to  the  conclusion  that,  as  the  Act 
purported  to  be  an  Act  for  making  a  road  from  Llanrwst 
to  Abergeky  and  not  from  Llangemiew  to  Abergele,  being 
the  part  of  the  road  so  completed,  they  had  no  power 
to  make  an  order  on  the  respondent,  as  surveyor  of  the 
highways,  for  a  contribution  towards  the  repairs  of  the 
part  of  the  road  so  opened,  until  the  whole  line  of  road 
bom  Llanrwst  to  Abergele  was  finished  and  opened  to 
the  public,  and  they  accordingly  dismissed  the  informa- 
tion. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  justices  were  right  in  dismissing  the  information  on 
the  above  ground. 

Wehby^  for  the  appellant.— In  Rex  v.  The  Inhabitants 
of  Cumberwarth  (a)  it  was  held  that  where  trustees, 
empowered  by  Act  of  Parliament  to  make  a  road  from 
A.  to  B.,  being  in  length  twelve  miles,  had  completed 
eleven  and  a  half  miles  of  such  road,  to  a  point  where  it 
intersected  a  public  highway,  the  district  in  which  the 
part  so  completed  lay  was  not  bound  to  repair  it,  on  the 
ground  that  the  completion  of  the  road  for  the  entire 

(a)  3  5.  #  Ad,  108. 
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1862.  distance  was  a  condition  precedent  to  creating  a  charge 
BoBBRTs  ®^  *^®  district;  and  Rex  v.  The  Inhabitants  of  Edge 
Roberts.  ^^^  (^)  followed  the  decision  in  that  case.  But  here  the 
road  firom  Llangemiew  to  Abergele  is  a  distinct  turnpike 
road  within  the  meaning  of  stat.  4  &  5  Vict  c.  59.  s.  1. 
Bex  V.  The  Inhabitants  of  Cumberworth  {b)  proceeded 
partly  upon  the  notion,  founded  on  Rex  y.  The  Inhabitants 
of  St.  Benedict  (c)  and  Bexy.  Mellor{d),  that  there  was  a 
necessity  for  an  adoption  of  the  road  by  the  parish ;  a  notion 
which  was,  however,  overruled  in  Bex  v.  The  InJiabitants 
of  Leake  (e),  confirmed  by  Beg.  v.  T?ie  Inhabitants  ofLords^ 
mere  (f).  Here  the  road  in  question  was  dedicated^  not 
by  a  private  person,  but  by  a  public  body,  and  it  was 
used  by  the  public,  and  so  became  a  public  Queen^s  high- 
way ;  whereupon  all  the  incidents  of  a  highway  followed, 
one  of  which  is  that  it  is  repairable  by  the  parish,  and 
therefore  the  case  is  within  stat.  4  &  5  Vict  c.  59.  [He 
cited  The  Trustees  of  Sunk  Island  Turnpike  Boad,  ap- 
pellants. The  Surveyors  of  The  Highways  of  Patrington, 
respondents  (g).'] 

Watkin  Williams,  for  the  respondent. — The  principle 
of  the  decision  in  Bex  v.  The  Inhabitants  of  Edge  Lane  (a), 
which  is  not  distinguishable  from  the  present  case,  viz., 
that,  where  trustees  are  authorized  to  make  a  turnpike 
road,  the  entire  road  must  be  completed  before  the 
public  can  be  compelled  to  repair  any  part,  is  still  law. 
The  road  from  Llangemiew  to  Abergele  is  not  a  turnpike 
road  within  the  meaning  of  stat  4  &  5  Vict.  c.  59.  s.  1 ., 
which  authorizes  the  justices  to  make  a  rate  in  aid  of  the 
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(a)  4  A.  4'  E.  723.  (h)  3  5.  #  Ad.  108. 

(c)  AB.^  A.  447.  (d)  \B.^  Ad,  32. 

(e)  5  B,  #  Ad.  469.  (/)  15  ^.  B.  689. 

ig)  1  B.  4-  S.  747. 


XXVI.   VICTORIA. 


189 


tolls.     [Cockbum,  C.  J. — So  far  as  the  road  exists,  it  is   *    1862. 
not  to  be  allowed  to  go  out  of  repair.    Blackburn  J.    I  do      Robbats 
not  see  any  thing  in  the  scheme  of  stat.  22  &  23  Viet,      bobkbts. 
c.  Ixxviiiy  which  shews  that  the  making  of  the  whole  line 
of  road  from  Llanrwst  to  Abergele  is  a  condition  prece- 
dent to  any  portion  of  it  being  repairable  by  the  public. 
The  language  used  by  Lord  Eldon  in  Blahemore  y.  The 
Glamorganshire  Canal  Company  (a),  that  local  Acts  for 
private  undertakings  are  to  be  looked  on  as  contracts 
with  legislative  sanction,  has  been  explained  in  The  York 
and  North  Midland  Railway  Company  y.  The  Queen  (&).] 

CocKBUBN  C.  J.  Stat.  4  &  5  Vict,  c.  69.  s.  1.  enacts  that, 
where  the  funds  of  a  turnpike  trust  are  insufficient  for 
the  repairs  of  the  turnpike  roads  within  any  parish,  the 
justices  may  examine  and  inquire  into  certain  matters, 
and,  if  it  shall  appear  necessary  or  expedient,  may  order 
a  portion  of  the  highway  rate  to  be  laid  out  upon  the 
repairs  of  the  road.  K  this  case  had  come  before  us 
after  an  examination  and  inquiry  by  the  justices,  we 
should  not  say  what  conclusion  they  ought  to  have 
come  to.  And  they  do  not  ask  us  whether  they  ought 
to  have  taken  into  consideration  the  circumstance  that 
the  road  was  not  completed  to  Llanrwst,  or  whether, 
having  taken  that  circumstance  into  consideration,  they 
ought  to  have  made  an  order  under  stat  4  &  5  Viet. 
C.59.;  but  whether,  the  whole  of  the  road  from  Llanrwst 
to  Abergele  not  having  been  completed,  they  had  juris- 
diction  to  make  the  order.  The  only  question  which  we 
have  to  determine  is  whether  the  portion  of  the  road  which 
has  been  opened  is  a  turnpike  road  within  the  township 
of  Sirior,  within  the  provisions  of  this  statute.   I  think  it 

(a)  I  Myl  #  K.  154.  162. 
(6)  \E,^B,  858.  868,  869. 
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1862.  is;  the  statute  has  made  no  provision  for  the  non-exer- 
li<>BBRT8  cise  of  the  powers  by  the  justices  in  the  case  of  the 
Roberts,  entire  length  of  a  road  not  having  been  completed  in 
pursuance  of  the  Act  for  making  it.  The  words  being 
quite  general,  if  we  introduced  an  exception  we  should 
be  legislating  instead  of  construing  the  statute.  There- 
fore the  justices  were  wrong  in  dismissing  the  informa- 
tion on  the  ground  stated. 

Blackburn  J.  (The  only  other  Judge  present.)  I  am 
of  the  same  opinion.  Stat  4  &  5  Vict,  c,  59.  gives  the 
trustees  of  turnpike  roads  a  right  to  apply  to  justices  to 
make  an  order  that  the  highway  rate  shall  contribute  to 
the  repairs  of  that  part  of  the  road  which  is  within  the 
parish,  when  the  funds  of  the  turnpike  trust  are  in- 
sufficient and  the  state  of  the  repairs  of  the  road  renders 
it  necessary  and  expedient  The  respondent  relies  on 
the  authority  of  Rex  v.  The  Inliabitants  of  Cumber- 
worth  (a)  and  Rex  v.  The  Inhabitants  of  Edge  Lane  (ft), 
and  contends  that  the  turnpike  trustees  had  no  power 
to  make  the  road  as  far  as  Llangerniew  only,  stopping 
short  of  the  whole  length.  But  it  is  not  necessary  to 
consider  whether,  if  Rex  v.  The  Inhabitants  of  Edge 
Lane  (b)  was  in  point,  it  would  bind  us,  because,  grant- 
ing that  it  is  still  law,  stat.  22  &  23  Vict.  c.  Ixxviii.  s.  18. 
authorized  the  opening  of  the  portion  of  the  road  between 
Abergele  and  Llangerniew  before  it  was  completed  to 
Llanrwst;  and  it  is  clear  that  a  portion  of  a  turnpike 
road  opened  in  compliance  with  an  Act  of  Parliament 
is  a  turnpike  road  within  stat.  4  &  5  Vict,  c.  59.,  unless 
there  is  a  provision  excepting  it.  There  is  no  such  pro- 
vision ;  and  therefore  we  cannot  introduce  one. 

Case  remitted. 

(a)  1  B.  #  Ad,  108.  (b)  4  A,  ^  E,  723. 
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1862. 


The  Queen  against  George  Hutchinson  Fisher,  ^^^17^^ 

Clerk,  and  Ralph  Dickinson  Gough,    Esq., 

Justices  of  the  County  of  Stafford.  Oa^'dm- 

solidaiion  Act, 
1845,  8  #9 
Bv  The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  c,  20.    Vict,  c.  Oo, 
s,  60.,  the  Company  shall  make  and  maintain  "for  the  accommodation  ««.  68^  Q9. 
of  the  owners  and  occupiers  of  lands  a(^oining  the  railway,"  among   Aceommoda' 
other  works,  *'  All  necessary  arches,  timnels,  culverts,  drains  &c.,  either  tion  uwrka, 
over  or  under  or  by  the  sides  of  the  railway,  of  such  dimensions  as  will  Mines, 
be  sufficient  at  all  times  to  convey  the  water  as  clearly  from  the  lands 
lying  near  or  affected  by  the  railway  as  before  the  making  of  the  railway, 
or  as  nearly  so  as  may  be ;  and  such  works  shall  be  made  from  time  to 
time  as  the  railway  works  proceed."    By  sect  69,  '*  If  any  difference 
arise  respecting  the  kind  or  number  of  any  such  accommodation  works, 
or  the  dimensions  or  sufficiency  thereof,  or  respecting  the  maintaining 
thereof,  the  same  shall  be  determined  by  two  justices  &c."    The  owners 
of  mines  extending  under  a  railway,  which  had  been  made  by  a  railway 
Company  under  the  powers  of  their  Act,  3  W.  4.  c,  xxxiv.,  which  con- 
tained similar  provisions  with  the  8  &  9  Vict,  c,  20.,  gave  notice  to  the 
Company  in  1858  of  their  intention  to  work  the  mine  under  the  line  of 
railway,  and  the  Company  declined  or  neglected  to  purchase.    At  this 
point  the  line  of  railway  was  in  a  deep  cuttine,  and  the  Company  had 
made  drains  upon  the  line  for  the  purpose  of  carrying   off  tne  water 
which  fell  upon  the  railway,  and  ran  firom  the  sides  of  the  cutting.   The 
workine  of  the  mine  had  caused  the  land  on  which  the  railway  was  con- 
structed to  sink,  so  that  the  Company  were  compelled  to  fill  up  such 
sinkings  in  order  to  preserve  the  level  of  the  railway,  and  thereov  the 
drains  had  become  in  some  places  choked  up,  and  the  water  percolated 
through  the  broken  strata  and  through  the  cinders  used  by  the  Company 
for  fifiing  up  the  sinkings,  and  so  passed  into  the  mines.    Held,  that 
these  drains  were  not  accommodation  works  within  sects.  68  and  69  of 
8  &  9  Vict,  c.  20. 


TN  Michaelmas  Term,  1861, 

H.  S.  Giffard  obtained  a  rule  calling  upon  George 
Hutchinson  FUher,  Clerk,  and  Ralph  Dickinson  Gough, 
Esq.,  justices  of  the  county  of  Stafford,  to  shew  cause  why 
a  writ  of  certiorari  should  not  issue  to  remove  a  certain 
order  under  their  hands  and  seals,  bearing  date  24th 
December,  1860,  ordering  and  adjudging  that  TTie  Lon^ 
don  and  North  Western  Railway  Company  should  main- 
tain and  keep  in  repair  the  drains  or  culverts  in  the 
order  mentioned,  so  as  to  convey  the  water  as  clearly 
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1862. 

The  Queen 

▼. 

F18HEB 

and  Another. 


from  the  colliery  and  lands  of  James  Bagnall  and  WtlHam 
Bagnall  as  before  the  making  of  the  railway,  or  as  nearly 
so  as  might  be. 

The  order,  a  copy  of  which  was  annexed  to  one  of  the 
aflSdavits  in  support  of  the  rule,  was  made  at  a  Petty 
Session  of  the  justices  of  the  peace  of  the  county  of 
Staffordy  acting  for  the  Petty  Sessional  Division  of  WoU 
verhampton,  holden  at  WiUenhdll^  on  the  24th  December, 
1860.  After  reciting,  among  other  things,  an  informa- 
tion and  complaint  that  The  London  and  North  Western, 
Railway  Company  had  neglected  to  maintain  and  repair 
the  drains  or  culverts,  running  from  the  flat  bridge 
crossing  the  river  Tame  near  the  WillenhaU  railway 
station,  along  their  line  towards  The  Crescent  Colliery, 
there  occupied  by  James  Bagnall  and  William  Bagnall, 
carrying  on  business  under  the  firm  of  "  Messrs.  John 
Bagnall  tf  Sons^"  the  colliery  being  lands  lying  near 
or  affected  by  the  railway^  and  the  drains  or  culverts 
being  in  their  then  state  insufficient  to  carry  the 
water  as  clearly  from  the  lands  as  before  the  making 
of  the  railway;  and  that  a  summons  had  issued 
thereon  to  The  London  and  North  Western  Raiiuxxy 
Company  to  appear  to  answer  the  complaint,  it  pro- 
ceeded as  follows :  '^  We,  the  said  justices,  in  pursuance 
of  the  powers  conferred  upon  us  by  The  Railways 
Clauses  Consolidation  Act,  1845,  do  find  that  a  differ- 
ence arose  between  the  said  James  Bagnall  and  William 
Bagnall  and  The  London  and  North  Western  Railway 
Company  respecting  the  maintaining  of  the  said  drains 
or  culverts  mentioned  in  the  said  information  and  com- 
plaint, and  that  such  drains  or  culverts  are  within  the 
said  Wolverhampton  Petty  Sessional  Division,  and  that 
the  said  drains  or  culverts  are  not  sufficient,  at  all  times^ 
to  convey  the  water  as  clearly  from  the  land  lying  near 


XXVL   VICTORIA.  193 

or  affected  by  the  said  railway  as  before  the  making  of  1862. 
the  same^  or  as  nearly  so  as  may  be,  and  for  insuring  xhe  Qukeh 
the  speedy  maintaining  and  repairing  of  the  said  drains  fishee 
and  culverts  we  order  and  adjudge  that  the  said  London  *°<^  Another. 
and  North  Western  Railtoay  Company  do  maintain  and 
keep  in  repair  the  said  drains  or  culverts,  running  from 
the  flat  bridge  crossing  the  river  Tame  near  the  said 
WiUenhatt  railway  station,  along  the  line  of  railway 
towards  the  said  Crescent  Colliery ,  there  occupied  by  the 
said  James  Bagnall  and  William  Bagnall  (which  said 
colliery  are  lands  lying  near  or  affected  by  the  said 
railway),  so  as  to  convey  the  water  as  clearly  from  the 
said  colliery  and  lands  as  before  the  making  of  the  said 
railway,  or  as  nearly  so  as  may  be.  And  we  appoint 
ten  days  from  the  date  of  this  present  order  for  the 
commencement  of  such  work.  And  we  also  appoint  a 
calendar  month  from  the  date  of  this  present  order  for 
the  erection  and  completion  of  the  same  works.  And 
we  do  hereby  further  order  and  adjudge  the  said  London 
and  North  Western  BaUtoay  Company  to  pay  to  the  said 
James  Bagnall  and  William  Bagnall  the  sum  of  2/.  15i., 
forthwith^  for  their  costs  in  this  behalf.     Given,''  &c. 

The  affidavits  in  support  of  the  rule  stated  that  the  only 
witness  called  in  support  of  the  information  and  complaint 
was  the  mining  agent  of  Messrs.  Bagnall,  who  described 
generally  the  nature  of  the  drains  and  the  manner  in  which 
the  mines  were  affected  by  the  same  having  become 
stopped  up,  namely,  amongst  other  things,  by  the  percola- 
tion of  the  water  through  the  broken  strata,  caused  by  the 
working  of  the  mines  beneath,  and  through  the  cinders 
used  by  the  Company  to  fill  up  the  sinking  of  the  rail- 
way, also  caused  by  the  working  of  the  mines ;  but  no 
evidence  was  offered  to  shew  that  the  drains  were  other 

VOL.   III.  *o  B.   &  s. 
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1R62.  than  paaaiges  for  carryiiig  off  water  fitom  the  ndlwmy 
The  Qr  res  i^^^K  «nd  made  br  the  CompanT  for  that  porpooe :  that 
FuMcm  *^  ^"^  admitted  that,  if  the  dndns  were  reopened,  some 
and  ABocher.  water  wonld  still  pass  into  the  mines,  unless  the  draina 
were  made  water  ti^t  br  some  ptoeeas  not  adopted 
before  the  drains  became  stopped  up ;  and  that  the 
workings  of  the  mines  were  commenced  fifteen  years 
after  the  construction  of  the  railway :  that  at  the  con- 
clusion of  the  complainant's  case  it  was  objected  for  the 
Company  that  the  drains  were  not  accommodation  wcnrka 
within  the  meaning  of  stat.  8  &  9  Viei.  c.  20.  #.  68.,  but 
were  works  made  by  the  Company  for  their  own  accom- 
modation ;  and  further,  that  they  were  not  accommoda- 
tion works  within  the  meaning  of  the  Act,  inasmuch  as 
they  were  not  required  for  fifteen  years  after  the  making 
of  the  railway ;  that  mines  underneath  the  railway  were 
not  adjoining  lands  within  the  meaning  of  the  Act ;  and 
that  the  question  raised  by  the  summons  and  informa- 
tion was  not  within  the  jurisdiction  of  the  justices. 

The  affidavit  of  the  Company's  superintendent  of  the 
permanent  way  of  a  certain  district  of  the  railway  stated 
that  the  line  of  railway,  at  the  point  where  Messrs.  Baff^ 
naU  were  working  their  mines  imder  the  same,  was  in  a 
cutting  of  the  depth  of  about  twenty-six  feet,  and  the 
drains  or  culverts  mentioned  in  the  order,  when  open, 
were  three  feet  in  width  and  two  feet  in  depth,  and  were 
situated  on  each  side  of  and  ran  parallel  with  the  line 
of  railway,  and  were  within  a  few  feet  of  the  actual  rails 
of  the  railway,  and  were  on  land  belonging  to  the  Com- 
pany, which  had  been  purchased  and  used  for  the  purpose 
of  the  construction  of  the  railway ;  that  it  was  the 
practice  to  construct  similar  drains  or  culverts  by  the 
side  of  the  line  of  railway  for  the  purpose  of  carrying 
off  the  water  which  faUs  upon  the  railway  itself,  and 
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which  is  collected  upon  and  runs  off  firom  the  banks  or        1862. 
slopes  of  the  cutting  in  which  the  line  of  railway  is    The  Queen 
formed^  and  such  drains  or  culverts  were  not  constructed       fisher 
as  works  for  the  accommodation  of  the  owners  or  occu-    *°  ®'* 

piers  of  adjoining  lands^  but  were  strictly  part  of  the 
works  of  the  railway ;  that  the  working  of  the  mine 
under  the  railway  had  caused  the  land  on  which  the 
railway  was  constructed  to  sink  from  time  to  time,  so 
that  the  Company  had  necessarily  been  compelled  to  fill 
up  such  sinkings  in  order  to  preserve  the  level  of  the 
railway  and  render  the  same  safe  for  traffic,  and  by 
reason  of  such  sinking,  and  the  filling  up  of  the  space 
caused  thereby,  the  drains  or  culverts  had  become  in 
some  places  entirely  choked  up ;  that  the  filling  up  of 
such  sinkings  was  a  source  of  constant  care  and  great 
expense  to  the  Company,  and  they  used  for  the  same, 
in  a  great  measure,  cinders  and  refuse  from  collieries, — 
materials  which,  from  the  nature  of  the  works  carried 
on  in  the  neighbourhood,  were  more  readily  obtained 
than  other  materials,  and  were  effectual  for  the  purpose 
for  which  the  same  were  used, — but  the  water  which  was 
collected  on  the  railway  percolated  through  the  same, 
and  was  thus  conveyed  into  the  mines ;  that  the  work- 
ing of  the  mine  had  also  caused  considerable  subsidence 
of  the  rock  of  which  the  sides  or  slopes  of  the  railway 
were  mainly  composed,  and  made  large  cracks  or  fissures 
therein,  to  the  great  damage  of  the  same,  by  means  of 
which  cracks  or  fissures  the  water  falling  on  the  sides 
or  slopes  found  its  way  into  the  mines  below ;  that  the 
repair  of  the  drains  or  culverts,  and  the  putting  them 
in  the  same  condition  as  before  the  working  of  the 
mines,  would  not  have  the  effect  of  entirely  preventing 
the  water  which  fell  and  was  collected  on  the  surface  of 

o  2 
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1862.        the  railway  and  works  thereof  from  being  conveyed  into 
The  Queen    the  mines^  unless  the  drains  were  made  completely  water 

Fisher  tight ;  that,  if  the  drains  or  culverts  were  once  made  water 
and  Another,  tight,  the  continued  working  of  the  mines  would  cause 
such  sinking  and  disturbance  of  the  bed  of  the  drains  or 
culverts  that  they  would  not  be  found  effectual  for  prevent- 
ing the  water  from  sinking  into  the  mines,  and,  even  if  it 
were  possible  to  keep  the  drains  or  culverts  completely 
water  tight,  some  water  would  still  percolate  through 
the  siurface  of  the  railway  between  the  drains,  and  pass 
into  the  mines,  by  reason  of  the  condition  of  the  ground 
caused  by  the  working  of  the  mines. 

The  aflSdavit  of  the  attorney  for  Messrs.  Bagnall  in 
opposition  to  the  rule  stated,  that  the  railway  and 
drains  to  which  the  information  referred  were  con- 
structed by  The  Grand  Junction  Railway  Company, 
under  the  powers  of  their  Act,  3  IV.  4.  c.  xxxiv., 
which  Act  contained  provisions  similar  to  those  in 
The  Railways  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  20.,  jthe  mines  being  reserved  to  the  owners,  but  they 
were  required  to  give  the  Company  twenty-one  days 
notice  of  an  intention  to  work  them,  and  the  Company 
had  liberty  to  purchase  them ;  that  by  stat.  9  &  10  Vict, 
c.  cciv.,  the  Grand  Junction  Railway  was  vested  in  and 
declared  to  belong  to  The  London  and  North  Western 
Railway  Company ;  that  in  July,  1856,  and  in  October, 
1858,  Messrs.  Bagnall  gave  the  Company  notice  in 
writing  of  their  intention  to  work  certain  seams  of  coal 
and  ironstone  under  and  within  forty  yards  of  the  rail- 
way, and  the  Company  declined  or  neglected  to  treat 
for  or  purchase  the  said  seams,  or  either  of  them,  and 
Messrs.  Bagnall,  after  the  expiration  of  the  time  limited 
by  law,  worked  and  got  the  same  pursuant  to  their 
notice. 
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The  time  of   shewing  cause   against  the  rule  was  1862. 

enlarged  until  judgment  should  be  given  in  error  in  xbe  Qceew 

Bagnall  v.  The  London  and  North  Western  Railway  Com-  fisukb 

pany  (a).     The  decision  in  the   Court  of  E&chequer  and  Another, 
having  been  affirmed  on  error  (b), 

Gray  now  shewed  cause. — These  drains  are  "  accom- 
modation works/'  within  The  Railways  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  20.  s.  69.,  which  enacts : 
"  If  any  difference  arise  respecting  the  kind  or  number 
of  any  such  accommodation  works,  or  the  dimensions  or 
sufficiency  thereof,  or  respecting  the  maintaining  thereof, 
the  same  shall  be  determined  by  two  justices;  and 
such  justices  shall  also  appoint  the  time  within  which 
such  works  shall  be  commenced  and  executed  by  the 
Company.'' 

By  sect.  68,  '^  The  Company  shall  make  and  at  all 
times  thereafter  maintain  the  following  works  for  the 
accommodation  of  the  owners  and  occupiers  of  lands 
adjoining  the  railway;"  and  it  mentions,  among  others, 
*'  all  necessary  arches,  tunnels,  culverts,  drains,  or  other 
passages,  either  over  or  under  or  by  the  sides  of  the 
railway,  of  such  dimensions  as  will  be  sufficient  at  all 
times  to  convey  the  water  as  clearly  from  the  lands 
lying  near  or  affected  by  the  railway  as  before  the 
making  of  the  railway,  or  as  nearly  so  as  may  be ;  and 
such  works  shall  be  made  from  time  to  time  as  the  rail- 
way works  proceed."  And  by  the  interpretation  clause, 
sect.  3,  ''the  word  'lands'  shall  include  messuages, 
lands,  tenements,  and  hereditaments  of  any  tenure"; 
so  that  sect.  69  is  to  be  read  as  if ''  mines  or  minerals" 
were  mentioned  in  it  By  sect.  73,  "  The  Company 
shall  not  be  compelled  to  make  any  further  or  additional 
(d)  7  5:  #  N.  423.  (b)  1  ff  #  C.  544. 
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1862.        accommodation  works  for  the  use  of  owners  and  occu- 

~The  Queen    P^^™  ^^  ^^^^  adjoining  the  railway  after  the  expiration 

Fisher       ^^  *^^  prescribed  period,  or,  if  no  period  be  prescribed, 

and  Another,   aftg^  five  years  from  the  completion  of  the  works  and 

the  opening  of  the  railway  for  public  use.^' 

By  Stat.  3  ir.  4.  c.  xxxiv.,  the  Company  were  required 
to  make,  and  from  time  to  time  maintain,  among  other 
things,  such  and  so  many  culverts,  ditches  and  passages 
over,  under  or  by  the  side  of,  or  leading  to  or  from,  the 
railway,  of  such  dimensions,  and  in  such  manner,  as  two 
or  more  justices  should,  upon  the  application  of  the 
owner,  lessee  or  tenant  of  any  lands,  mines,  or  minerals, 
judge  necessary  and  appoint  (in  case  there  should  be 
any  dispute  about  the  same)  for  the  use  of  the  owners 
and  occupiers  of  the  respective  lands,  mines  and  minerals 
through  or  over  which  such  railways  should  be  made, 
and  for  the  commodious  use  and  occupation  of  their 
lands,  mines  and  minerals  on  either  side  of  the  railway. 
Mines  or  minerals  are  mentioned  in  the  special  Act, 
because  it  contained  no  interpretation  clause. 

Suppose  the  Company,  without  regard  to  an  owner 
of  the  surface,  made  drains  for  the  purpose  of  their  rail- 
way, and  those  drains  drained  his  land  sufficiently,  so 
that  he  had  no  occasion  to  go  before  justices  in  order  to 
get  drains  made,  it  would  be  within  the  jurisdiction  of 
justices  to  make  an  order,  under  sect  69,  for  maintain- 
ing them.  l^Wiffhtman  J.  The  question  is,  whether 
these  drains  were,  in  the  beginning,  accommodation 
works  ?]  If  they  were  not,  they  have  become  accom- 
modation works  by  reason  of  Messrs.  Bagnall  working 
their  mines.  Suppose  a  mine-owner  is  working  mines 
not  under  but  near  the  railway,  and  foresees  that  in  a 
few  months  his  working  will  be  under  the  railway,  it  is 
necessary  for  the  protection  of  the  mine  that  the  jus- 
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tices  should  have  jurisdiction  to  order  the  Company  to  1862. 

make  drains  to  carry  all  the  water  which  would  other-  The  Qdbbn 

wise  get  into  the  mine.     It  was  decided,  in  Bagnall  v.  ^isk^K 

The  London  and  North  Western  Railway  Company  (a),  and  Another, 
that  the  Company  were  bound  by  their  Act  to  keep  the 
drains  in  repair. 

H.  S.  Giffard,  in  support  of  the  rule. — The  justices 
had  no  jurisdiction  to  make  the  order  upon  the  evidence 
before  them,  nor  upon  the  facts  stated  in  the  affidavits. 
The  judgment  in  Bagnall  v.  The  London  and  North 
Western  Railway  Company  (a)  was,  that  the  Company 
were  liable  in  an  action  for  damages  sustained  by 
Messrs.  Bagnall  in  consequence  of  their  working  of 
the  mine  having  let  down  the  surface,  because,  the  Com- 
pany having  declined  to  purchase  the  mine,  the  mine- 
owner  had  a  right  to  work  it.  If  the  justices  had  juris- 
diction to  make  this  order,  there  would  be  no  occasion 
to  resort  to  an  action.  These  drains  are  not  accommo- 
dation works  within  stat  8  &  9  Vict,  c,  20.  ss,  68,  69. 
Sect.  68  does  not  contemplate  accommodation  works  for 
mines;  it  refers  to  drains  on  the  surface  of  the  land. 
Messrs.  Bagnall  are  not  the  owners  of  "  lands  adjoining 
the  railway ;''  and  these  drains  are  in  the  railway,  not 
"  over  or  under  or  by  the  sides  of  the  railway.^'  And  the 
mischief  would  not  be  cured  unless  the  justices  ordered 
the  Company  to  puddle  the  whole  line  of  railway. 
[^Cochburn  C.  J.  The  drains  are  sufficient  to  drain  the 
surface;  pro  tanto,  relief  would  be  aflforded  if  they  were 
kept  in  order.] 

CocKBURN  C.  J.     This  rule  must  be  made  absolute. 
The  question  whether  works  made  by  the  Company  are 

(a)  7  H.^N.  423;  affirmed  in  error,  1  H.  #  C.  544. 


200  MICHAELMAS  TERM. 

1862.  works  "for  the  accommodation  of  the  owners  and  occu- 
The  QuEBN  P^®™  ^^  lands  adjoining  the  railway,"  within  the  meaning 
FisHBK  ^^  ®***'  ^  ^  ^  ^^^'  ^'  20.  s.  69.,  is  one  to  be  determined 
and  Another,  at  the  time  of  the  construction  of  the  works;  and  the 
owner  should  then  make  his  election  as  to  the  step 
which  he  will  take  for  obtaining  the  redress  which 
the  statute  affords.  If  a  mine-owner,  not  having  made 
up  his  mind  to  work  contiguous  to  or  under  the  rail- 
way, applied  to  the  Company  to  make  accommodation 
works  prospectively,  the  Company  might  answer  that  he 
would  not  suffer  injury  until  he  worked  his  mine,  and 
that  when  he  had  determined  to  do  so,  they  might 
choose  to  purchase  the  mine.  I  also  think  that  sect.  68  haa 
reference  to  what  takes  place  upon  the  surface  of  the 
land,  and  not  below  the  surface.  It  is  a  strong  thing  to 
say  that,  in  respect  of  matters  not  on  the  surfsu^e  and 
not  apparent  to  the  eye,  the  justices  are  to  determine 
what  accommodation  works  are  necessary  for  the  future. 
Here  the  mine-owners,  Messrs.  Bagnall,  having  given 
notice  of  their  intention  to  work  the  mine,  and  the 
Company  having  declined  or  neglected  to  purchase,  the 
case  of  Bagnall  v.  The  London  and  North  fVestem 
RailtPay  Company  (a)  shews  that  the  remedy  for  injury 
of  this  very  nature  caused  by  the  railway  is  by  action. 
I  am  of  opinion  that  it  could  not  have  been  intended 
that  the  proceedings  to  be  taken  under  sect.  69  should 
apply  to  such  a  case  as  the  present,  or  that  the  drains 
should  be  accommodation  works  within  the  provisions 
of  sects.  68,  69. 

WiGHTMAN  and  Mellor  JJ.  concurred. 

Rule  absolute. 

(a)  7H.iN,423;  affirmwl  on  error,  i  H.  f  C.  544. 
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The  Queen  against  Sir  Thomas  Maryon  Wilson,  Monday, 

______  ^__  ,«r         Novemhernih, 

Lord  of  the  Manor  of  Hampstead,  and  WiL-  

LiAM  Loader,  Steward  of  the  same  Manor.       d^. 

Power  to  sell 
A  testator  authorized,  empowered  and  directed  his  executors  to  sell,  ^J"^  ^  convey, 
either  by  public  auction  or  private  contract,  his  messuaee  &c.,  holden  of  -^drntttance, 
the  manor  of  H.,  *'  and  to  convey  and  assure  such  copyhcud  hereditaments 
unto  the  purchaser  or  purchasers  thereof."     The  executors  sold  the 
messuage  by  auction,  ana  executed  a  deed  of  bargain  and  sale  of  it  to 
the  purchaser.    Held,  that  the  purchaser  was  entitled  to  be  admitted 
as  tenant  without  a  previous  admission  by  the  executors  or  the  heir. 

TN  this  Term, 

Hayes  Serjt.  obtained  a  rule  calling  upon  Sir 
Thomas  Maryon  fVilson^  lord  of  the  manor  of  Hamp- 
steady  in  the  coimty  of  Middlesex,  and  William  Loader, 
his  steward  of  the  said  manor^  to  shew  cause  why  a 
writ  of  mandamus  should  not  issue  directed  to  them^  com- 
manding them  to  admit  James  Bradley  Chamberlain  as 
tenant  of  a  certain  messuage  in  High  Street,  Hampstead. 
John  Dixon,  deceased,  by  his  will  dated  the  Sth 
October,  1860,  after  giving  a  legacy  to  his  daughter  and 
directing  the  mode  of  payment,  devised  as  follows:— 
"  I  hereby  authorize,  empower  and  direct  my  executor 
and  executrix  hereinafter  named,  as  soon  as  conveniently 
may  be  after  my  decease,  to  sell  and  dispose  of,  either 
by  public  auction  or  private  contract  as  to  them  shall 
seem  meet,  for  the  best  price  or  prices  in  money  that 
can  be  obtained  for  the  same :  All  that  my  messuage 
or  tenement  situate  and  being  in  High  Street,  Hamp^ 
stead,  aforesaid,  lying  within  and  holden  of  the  manor  of 
Hampstead.  $md  late  in  my  occupation,  with  the  yard, 
garden,  right  of  way  and  passage  and  appurtenances 
thereunto  belonging,  and  to  which  said  premises  I  was 
admitted  tenant  at  a  court  held  in  and  for  the  said 
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1862.  manor  on  or  about  the  8th  day  of  May,  1826,  and  all 
The  Queen  Other  my  copyhold  messuages  or  tenements  and  heredi- 
WiLsoN  taments  (if  any)  lying  within  and  holden  of  the  said 
and  Another,  manor,  and  to  convey  and  assure  such  copyhold  heredi- 
taments unto  the  purchaser  or  purchasers  thereof;" 
(then  followed  a  clause  declaring  that  the  receipt  of  his 
executor  and  executrix  for  the  purchase  money  should 
be  a  sufficient  discharge  to  the  purchaser,  and  that  the 
purchaser  should  not  be  answerable  for  any  loss  or  mis- 
application of  the  purchase  money):  "I  give  and  bequeath 
all  the  monies  to  arise  from  the  sale  of  my  said  copyhold 
hereditaments,  together  with  the  rents,  issues  and  profits 
thereof  in  the  meantime  until  such  sale  shall  be  made, 
and  all  the  rest,  residue  and  remainder  of  my  effects, 
and  the  monies  to  arise  from  the  conversion  of  my 
effects  when  sold,  and  all  other  my  monies  and  effects 
whatsoever  and  wheresoever,  subject  to  the  payment  of 
the  legacy  hereinbefore  bequeathed,  and  of  my  just 
debts,  funeral  and  testamentary  expenses,  including  the 
costs  of  the  sale  of  my  said  copyhold  hereditaments, 
unto  and  equally  between  my  son  James  Dixon  and  my 
daughters  Elizabeth  Dixon,  Emma  Dixon,  Maria  Duff 
(widow),  and  Jane  Dixon,  or  such  of  them  as  may  be 
living  at  the  time  of  my  decease,  to  be  divided  equally 
between  them  share  and  share  alike,  and  I  hereby  nom- 
inate and  appoint  my  said  son  James  Dixon  and  my  said 
daughter  Maria  Duff  joint  executor  and  executrix  of 
this  my  will." 

The  testator  died  on  the  22d  December,  1860,  and 
his  will  was  duly  proved  in  the  Court  of  Probate,  on  the 
21st  January  following,  by  James  Dixon  and  Maria 
Duff,  the  former  of  whom  was  also  customary  heir  of  the 
testator.  On  the  30th  October,  1861,  the  messuage  in 
question  was  put  up  for  sale  by  auction,   and  James 
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Bradley    Chamberlain   became   the   purchaser  for  the        igg2. 
sum  of  j6120O.     Neither  the  testator's  heir  nor  his 
executors  had  been  admitted  as  tenants  of  the  said 


The  QuEBN 


Wilson 
messuage  on  the  court  rolL  *°^  Another. 

By  an  indenture,  made  the  8th  Februaryy  1852, 
between  James  Dixon  and  Maria  Duff,  the  executor  and 
executrix,  of  the  one  part,  and  James  Bradley  Cham- 
berlain of  the  other  part,  reciting  that  at  a  court  held 
for  the  manor  of  Hampstead,  on  the  8th  May,  1826, 
Elizabeth  Dixon,  the  mother  of  John  Dixon,  together 
with  John  Dixon,  was  admitted  to  hold  unto  and  to  the 
use  of  Elizabeth  Dixon  and  her  assigns  for  life,  and 
from  her  decease  to  the  use  and  behoof  of  John  Dixon, 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord 
according  to  the  custom  of  the  manor;  and  reciting 
the  death  of  Elizabeth  Dixon  on  the  16th  September, 
1826,  and  that  John  Dixon  made  his  wiU,  and  the 
death  of  John  Dixon,  and  that  his  executor  and  exe- 
cutrix, James  Dixon  and  Maria  Duff,  had  duly  proved 
his  will,  and  that  James  Dixon  and  Maria  Duff,  in  pur- 
suance and  in  exercise  of  the  power  given'to  them  by  the 
will,  had  sold  and  disposed  by  public  auction  of  the  copy- 
hold hereditaments  thereinafter  mentioned  unto  James 
Bradley  Chamberlain,  for  an  absolute  and  indefeasible 
estate  of  inheritance  in  possession  according  to  the 
custom  of  the  manor,  &c. :  It  was  witnessed  that,  in 
consideration  of  1200/.,  James  Dixon  and  Maria  Duff, 
in  pursuance  of  the  direction  and  authority  contained 
in  the  will  of  John  Dixon  respecting  the  sale  of  his 
copyhold  hereditaments,  and  all  other  powers  and 
authorities  enabling  them  in  that  behalf,  bargained  and 
sold  unto  James  Bradley  Chamberlain,  his  heirs  and 
assigns.  All  that  messuage,  &c.,  and  the  reversion,  &c., 
and  all  the  estate,  &c.,  to  have  and  to  hold  the  said' 
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1862.       hereditaments  and  premises,  unto  and  to  the  use  of 
The  Queen    ^^""^^  Bradley  Cliamberlainy  his  heirs  and  assigns,  for 
WiMON       ^^^'  ^*  ^^  "^^  ^^  ^^^  ^^^^  according  to  the  custom  of 
and  Another,   the  manor,  and  by  and  under  the  rents,  fines,  suits, 
services  and  customs  therefore  due  and  of  right  accus- 
tomed, to  the  intent  that  James  Bradley  Chamberlain^ 
his  heirs  or  assigns,  should,  under  or  by  virtue  of  the 
will  of  John  Dixon  and  the  bargain  and  sale  or  assur- 
ance thereinbefore  contained,  be  forthwith  admitted  to 
the  copyhold  premises  as  absolute  owner  thereof  accord- 
ing to  the  custom  of  the  manor ;  &c. 

At  a  court  of  the  manor  of  Hampstead,  held  on  the 
2d  June^  1862,  James  Bradley  Chamberlain  applied  to 
the  steward  to  admit  him  to  the  premises  conveyed  by 
the  indenture  of  the  8th  February,  1862 ;  but  the  steward 
declined  to  do  so,  on  the  ground  that  the  executors  of 
John  Dixon  must  be  first  admitted,  in  order  to  enable 
them  to  convey  and  assure  to  the  purchaser. 

C  E,  Pollock  shewed  cause. — The  applicant  has  not 
such  an  estate  as  entitles  him  to  be  admitted  without  a 
previous  admission  of  the  executors  or  the  heir  of  the 
testator.  By  the  will,  either  the  executors  have  the 
legal  estate  by  implication,  they  being  made  trustees  to 
sell  and  a  power  to  convey  being  given  to  them,  or  the 
estate  goes  to  the  heir  until  an  appointment  has  been 
made  by  the  executors ;  and  the  Court  of  Chancery 
would  enjoin  a  surrender  of  the  estate  by  the  executors 
or  the  heir,  as  the  case  might  be.  If  the  will  had  given 
to  the  executors  a  power  of  sale  only,  the  steward  would 
have  been  bound  to  admit  the  purchaser  without  a  pre- 
vious admission  of  the  executors;  Holder  d.  Sulyard  v. 
Preston  (a),  referred  to  in  1  Scriven  on  Copyhold^  4th  ed., 

{a)  2  Wiis.  400. 
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349 :  but  here  is  a  power  to  convey  as  well  as  a  power  1862. 
of  sale,  and  the  executors  have  no  power  to  convey  until  The  Quiwi 
they  have  been  admitted.  This  will  varies  from  the  vTilsoh 
usual  form  which  is  given  in  Hayes  and  Jarmatis  Concise  ^^  Another. 
Forms  of  ffilh,  5th  ed.,  278 :—''  I  will  that  my  copyhold 
estate  shall,  so  far  as  the  tenure  thereof  will  permit, 
be  disposed  of  according  to  the  trusts  and  declarations 
hereinbefore  contained  concerning  my  said  residuary 
freehold  estates;  and,  for  the  greater  convenience  of 
performing  such  my  will,  T  devise  the  same  copyhold 
estates  to  such  uses  as  my  trustees  shall  by  any  deed 
or  deeds,  to  be  executed  within  twenty-one  years  from 
my  decease,  appoint,  in  order  to  complete  any  sale  or 
sales  to  be  made  pursuant  to  my  wilL''  And  in  a  note 
it  is  said,  '^  In  the  text,  the  copyholds  are  not  included 
in  the  devise  of  the  freeholds  and  leaseholds,  in  order 
that  a  common  law  power  of  sale  and  disposition  may 
be  vested  in  the  trustees,  by  the  exercise  of  which  they 
may  entitle  a  purchaser  to  admission  without  being 
themselves  admitted.''  [Blackburn  J.  Why  should 
this  be  treated  as  more  than  a  power  to  sell  ?  Cockbum 
C.  J.  The  executors  would  have  suflScient  power  for 
the  present  purpose  if  the  clause  directing  them  "  to 
convey  and  assure''  had  been  omitted,  so  that  the  maxim 
Utile  per  inutile  non  vitiatur  applies.  Also  the  clause 
may  be  construed  as  directing  them  to  convey  if  it  is 
necessary ;  here  they  can  make  over  the  estate  without 
a  conveyance,  why  then  should  they  be  called  upon  to 
multiply  legal  instruments  unnecessarily  ?]  A  deed  of 
bargain  and  sale  conveying  the  premises  from  the 
executors  to  the  applicant  has  been  executed.  [Black- 
bum  3,  But  that  deed  only  operates  as  an  appointment 
Wtghtman  J.  If  the  executors  had  not  conveyed,  the 
iqpplicant  is  the  right  man  to  be  admitted.] 
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1862.  Hayes  Seijt.  and  Thrupp  were  not  called  upon  to 

The QuBEH    support  the  rule;  but  Hayes  Serjt.  applied  for  costs. 
WiLBon       — '^^®  point  was  decided  in  Beal  v.  Shepherd  {a). 


and  Anotlier. 


Per  Curiam.    (Cockburn  C.  J.,  Wightman,  Black- 
burn and  Mellor  JJ.) 

Rule  absolute^  with  costs. 

(a)  Cro.  Jac.  199. 


N^^^l^ih.      CoRNWELL,  appellant,  Sanders,  respondent. 

TrupoM  in  Upon  an  information  under  stat  1  &  2  ^.  4.  c.  32.  8. 30.  for  a  trespass 

search  of  game,  in  search  of  game  on  land  in  the  occupation  of  the  lord  of  the  manor, 

Jurisdiction       the  defendant  asserted  that  the  land  was  not,  as  alleged  by  the  inform- 

oj  justices,  ant^  common  or  waste  land  within  the  manor,  but  was  land  vested  in  the 

Title,  inhabitant  householders  of  certain  parishes  under  an  inclosure  award,  and 

I  ^2W.4.        claimed  a  prescriptive  right  to  kill  game  on  the  land,  but  did  not  shew  that 

e.  32.  s.  30.         he  was  an  inhabitant  householder  of  either  of  those  parishes.    The  jus- 

Jppeal.  tices  convicted  the  defendant;  and  in  a  case,  stated  under- stat.  20  &  21 

20  ^  21  Vict.      Vict.  c.  43.,  set  out  the  evidence  upon  which  they  decided  that  the  land 

c.  ^  was  waste  or  common  of  the  manor,  and  found  that  the  defendant  had 

no  ground  for  believing  that  he  had  the  right  of  shooting  over  it.    By 

stat.  1  &  2  JT.  4.  c.  32.  s.  30.  it  is  provided,  "  that  any  person  charged 

with  any  such  trespass  shall  be  at  liberty  to  prove,  by  way  of  defence, 

any  matter  which  would  have  been  a  defence  to  an  action  at  law  for  such 

trespass."     Held, 

1.  That  the  jurisdiction  of  the  justices  was  not  ousted  by  the  claim  of 
a  prescriptive  right  in  gross  to  kill  game  on  the  land,  there  being  no 
colour  for  such  a  claim  : 

'  2.  Nor  by  the  assertion  that  the  land  was  not  in  the  occupation  of  the 
lord  of  the  manor,  but  was  vested  in  other  persons,  as  the  claim  of  title  to 
oust  the  jurisdiction  of  the  justices  must  be  a  claim  of  title  in  the  party 
charged,  and  not  in  a  third  person  : 

3.  Held  by  Cockfmrn  C.  J.,  Blackhurn  and  Mellor  JJ.,  that,  there 
being  evidence  before  the  justices  of  the  land  being  in  the  occupation 
of  the  lord  of  the  manor,  this  Court  ought  not  to  review  their  decision. 
But,  by  Wighttnan  J.,  that,  the  evidence  being  set  out,  this  Court  might 
review  their  decision  and  reverse  it,  if  it  appeared  that  they  had  come 
to  a  wrong  conclusion. 


/^ASE  stated  by  justices,  under  stat.  20  &  21   Vict, 
c.  43. 
At  a  Petty  Sessions,  held  at  Bottisham,  in  the  county 
of  Cambridge y  the  appellant  appeared  to  answer  an  in  for— 
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mation  charging  that  he  unlawfiiUy  committed  a  tres-        1862. 
pass  by  being,  in  the  day  time,  upon  a  certain  piece  of     Cornwbll 
land  in  the  occupation  of  Clement  Francis,  Esq.,  lord  of     s^^^'eeb. 
the  manor  of  StotO'Cum-  Quy,  in  search  of  game  there, 
without  the  license  or  consent  of  the  lord  of  the  manor, 
or  of  any  person  having  the  right  of  killing  game  upon 
such  land,  or  of  any  other  person  having  any  right  to 
authorize  him  to  enter  or  be  upon  the  said  land  for  the 
purpose  aforesaid,  contrary  to  stat.  1  &  2  ^.  4.  c.  32. 
«.  30. 

The  case  set  out  the  evidence  given  before  the  justices 
in  support  of  the  information,  from  which  it  appeared, 
among  other  things,  that  Clement  Francis  was  lord  of 
the  manor  of  Stow-cum-  Qvy ;  that,  by  reputation,  the 
bounds  of  the  manor  and  the  parish  of  StmO'Cum'  Quy 
were  conterminous  and  co-extensive ;  and  parol  evidence 
was  given  that  the  place  where  the  appellant  was  alleged 
to  be  trespassing  in  search  of  game,  which  was  a  part  of 
the  parish  called  Quy  Fen^  was  within  the  manor  of  Stow- 
cum-  Quy.  Quy  Fen  is  not  commonable  for  cattle,  but 
only  for  digging  turf  and.  cutting  stover ;  and  every 
householder  in  the  parishes  of  Stow-cum-  Quy,  Fen  Ditton 
and  Homingsea  has  a  right  of  digging  turf  and  cutting 
stover  in  Quy  Fen,  It  was  not  shewn  that  the  appel- 
lant was  the  occupier  of  a  house  in  either  of  those 
parishes.  An  inclosure  award,  made  by  Commissioners 
under  an  Act  of  Parliament  passed  for  inclosing  the 
parish  of  Stauycum-Quyy  and  dated  the  3d  November, 
1840,  with  a  plan  of  the  parish  thereto  annexed,  was 
put  in  evidence  on  behalf  of  the  respondent.  In  that 
plan  the  piece  of  land  mentioned  in  the  information  was 
marked  No.  56,  and  in  the  schedule  to  the  award  it 
was  described  as  follows  : — 
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1862. 

Proprietors. 

Number  on  plan. 

Deocription. 

Cnltnie. 

Quantity. 

COBHWSLL 

Sahdebs. 

Qyp  Fen,  Dition  and 

66 

ca^r^ 

Partuo. 

68  0  S6 

On  behalf  of  the  appellant  three  points  were  sub- 
mitted: 

First.  That^  tLaanmingClement Francis  to  be  the  lord  of 
the  manor  of  Staw-cum-Quy,  and  the  land  numbered  56 
on  the  plan  to  be  within  the  bounds  of  the  manor^  there 
was  no  evidence  to  shew  that  such  land  was  a  waste  or 
common  within  the  1  &  2  PF.  4.  c.  32.  ss.  10  &  80, 
such  land  being  vested  in  the  inhabitant  householders 
of  the  several  parishes  of  Stow-cum-Quy,  Fen  DiUon 
and  Hominffsea,  and  not  in  Clement  Francis,  as  lord  of 
the  manor,  and  that,  according  to  Tlie  Grand  Unian 
Canal  Company  v.  Ashby  (a),  the  right  of  soil  not  being 
in  the  lord  of  the  manor,  the  Act  of  Parliament  did  not 
give  him  the  game,  or  make  him  legal  occupier. 

Secondly.  That  the  appellant  had  a  prescriptive  right 
of  sporting  over  the  land  numbered  56. 

Thirdly.  That  the  justices  had  no  jurisdiction,  there 
being  a  bona  fide  question  of  title  at  issue. 

In  support  of  the  first  point,  the  appellant  relied  upon 
the  award,  the  schedule  to  which  described  the  land  in 
question  as  an  old  inclosure,  and  the  proprietors  as  being 
the  three  parishes  named  :  and  evidence  wa3  given  that 
the  appellant  had  shot  in  Quy  Fen  for  about  forty  years 
with  the  witnesses  who  were  called;  but  before  the 
inclosure  snipes  only  were  found  there. 

The  justices  determined  that  Clement  Francis  was  lord 
of  the  manor  of  Stow-cum-Quy ;  that  the  land  num- 
bered 56  on  the  plan,  and  in  the  evidence  called  Quy 

(a)  6H.fK  394. 
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Fen  and  Common  Fen,  was  a  waste  or  common  within        1862. 
such  manor,  and  that  such  land  was  not  vested  in  the     cobhwbll 
inhabitant  householders  of  the  several  parishes  of  Stow^      «   7' 
cum-  Quy,  Fen  Ditton  and  Homingsea^  but  that  the  lord 
of  the  manor  was  the  legal  occupier  thereof  within  the 
meaning  of  the  1  &  2   W.  4.  c.  32.  s.  30. ;  that  the 
appellant  had  not  proved  that  he  had  a  prescriptive  or 
any  other  right  of  sporting  over  the  land  numbered  56, 
and  that  the  appellant  had  not  any  ground  for  believing 
that  he  had  any  such  right ;  and  they  found  that  the 
appellant  was  guilty  of  the  offence  charged  in  the  infor^ 
mation. 

The  case  concluded  with  stating  that  the  justices,  in 
accordance  with  the  application  of  the  appellant,  had  set 
forth  their  determination,  and  the  facts  and  grounds 
thereof. 

Wehby,  for  the  respondent,  was  not  present  when  the 
case  was  called  on. 

(yMaUey  (Phear  with  him),  for  the  appellant.  —The 
justices  had  not  jurisdiction  to  convict  the  appellant,  as 
a  bon&  fide  daim  of  title  was  made  before  them.  By 
sect.  10  of  Stat.  1  &  2  fT.  4.  c.  32.,  the  lord  of  the 
manor  has  the  right  of  killing  game  upon  the  wastes 
or  commons  within  the  manor ;  and,  by  the  proviso  to 
sect.  80,  he  is  to  be  deemed  to  be  the  legal  occupier  of 
the  land  of  such  wastes  or  commons.  The  land  in  ques- 
tion was  described  in  the  information  as  in  the  occu- 
pation of  C.  Francis,  the  lord  of  the  manor ;  and  he 
attempted  to  shew  before  the  justices  that  it  was  part  of 
the  wastes  or  commons  of  the  manor,  and  that  therefore 
he  had  the  right  of  killing  the  game  on  it.     That  was 

VOL.    III.  P  B.    &   8. 
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1862.  disputed  by  the  appellant  on  the  ground  that  sect.  10, 
CoBNWELL  according  to  the  decision  in  The  Grand  Union  Canal 
Sawdbbs.  Company  v.  Aahhy  (a),  conferred  the  right  of  killing 
game  on  the  lord  of  the  manor  in  the  lord's  wastes  only, 
and  not  in  common  fields  over  which  other  persons  had 
rights  in  severalty.  [^CocKburn  C.  J.  The  proyiso  in 
sect.  30  says  that  the  lord  of  the  manor  shall  be  deemed 
to  be  the  legal  occupier  of  the  wastes  or  commons 
''within  such  manor/'  not  ''of  such  manor.'']  The 
justices  find  that  the  appellant  had  no  groimd  for  be- 
lieving that  he  had  any  right  of  shooting  over  the  land 
in  question ;  but  they  do  not  find  that  his  claim  was 
not  made  bona  fide.  In  Reg,  v.  Cridland  {b)  there 
was  a  strong  intimation  of  opinion  by  all  the  Judges 
that^  if  a  claim  of  title  was  bon&  fide  set  up^  the  justices 
would  have  no  jurisdiction  to  proceed  farther.  The 
appellant  set  up  two  defences  to  the  information ;  first, 
that  the  land  in  question  was  land  belonging  to  certain 
parishes,  which  negatived  the  right  of  the  lord  of  the 
manor ;  and,  secondly,  that  he,  the  appellant,  had  a  pre- 
scriptive right  of  shooting  over  it. 
The  Court  then  called  upon 

WeUby,  for  the  respondent. — As  to  the  claim  of  the 
appellant  to  shoot  over  the  land  in  question,  he  was  not 
a  parishioner  of  either  of  the  parishes  named  in  the 
schedule,  and  he  gave  no  evidence  of  a  prescriptive  right. 
Whether  the  land  in  question  was  in  the  occupation  of 
the  lord  of  the  manor  was  an  issue  raised  and  discussed 
before  the  justices,  and  one  which  they  were  boimd  to 
decide;  Williams  \.  Adams  {c).  [CockbumCZ.  When  a 
right  to  prosecute,  given  by  statute,  depends  upon  the  title 

(a)  6H.^K  394.  (*)  7  E.  4'  B.  853. 

(c)  2  B.  4-  S.  312. 
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of  the  person  prosecuting^  and  the  party  prosecuted  de-  1862. 
nies  the  title^  has  he  not  a  right  to  say  that  is  a  question  Corkwell 
of  title  as  much  as  when  he  sets  up  title  in  himself?]  sakdeb*. 
Any  person  may  lay  an  information  under  stat  1  &  2 
IV.  4.  c.  32. ;  MiddUton  v.  Gale  (a).  It  is  not  material 
whether  the  appellant  believed  that  he  bad  a  right  to 
shoot  over  the  land  in  question^  as  the  justices  have 
found  that  he  had  no  ground  for  so  beUeying ;  Morden, 
appt.^  Porter,  respt.  {b\  per  William$  and  IVilles  J  J.  And 
in  Leatt  v.  Vine  {c),  Wightman  J.,  in  the  Bail  Court, 
inclining  to  the  opinion  expressed  by  those  Judges  in 
that  case,  held  that  the  setting  up  a  general  right  in  the 
party  charged,  and  any  one,  to  shoot  over  the  land,  with- 
out shewing  or  professing  to  shew  such  a  claim  of  right 
as  would  be  a  defence  to  an  action  of  trespass,  did  not 
oust  the  jurisdiction  of  the  justices. 

(yMalley,  in  reply. — ^First.  If  the  appellant  bonft  fide 
believed  that  he  had  a  right  to  shoot  over  the  land  in 
question,  he  cannot  be  convicted  of  a  trespass.  [  Cockbum 
C.  J.  The  intention  of  the  appellant  was  to  deny  that 
the  land  in  question  was  part  of  the  wastes  of  the  manor, 
and  to  assert  that  therefore  the  parishioners  of  the  parishes 
named  had  a  right  to  sport  over  it ;  and,  if  that  question 
had  been  raised  by  a  parishioner  of  one  of  those  parishes, 
the  justices  ought  to  have  left  it  to  be  decided  by  another 
tribimaL  But,  when  the  claim  became  an  idle  one,  they 
were  right  in  disregarding  it.]  The  jurisdiction  of  the 
justices  is  ousted  when  a  question  of  title  arises,  whether 
it  be  title  in  the  informant  or  in  the  party  charged. 
\^Cochbvm  C.  J.     The  appellant  attempted  to  disprove 

(a)  SA,fE.  166.  (b)  7  C.  B,  N.  8.  Wl. 

(c)  30L.J.M.a707, 
p  2 
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1862.  ^^6  all^atiou  in  the  information  that  the  land  in  qnes- 
CoBNWELL  ^^^  ^^  ^  *^®  occupation  of  the  lord  of  the  manor ; 
Sahoe&s       ^®  ^^  ^^*  claim  title  in  himself] 

Secondly.  It  mnst  be  conceded  that  the  prescriptive 
right  set  up  by  the  appellant  cannot  be  supported.  Bat 
in  Paley  on  Convictions,  p.  118^  4th  ed.^  it  is  said :  "  From 
these  [decisions]  it  will  be  seen^  that,  without  entering 
into  the  substantial  merits  of  the  title  set  up,  it  is  suffi- 
cient to  stop  the  simimary  interference  6f  a  magistrate 
by  conviction,  that  even  a  colour  of  title  appears  to  be 
in  question,  and  that  the  act  was  really  done  under  an 
assertion  of  that  supposed  title,  however  weak  the  claim 
may  be.'' 

CocKBURN  C.  J.  The  rule  that,  upon  summary  pro- 
ceedings before  justices,  their  jurisdiction  is  ousted  by  a 
claim  of  right,  applies  only  to  a  claim  of  right  set  up  by 
the  party  against  whom  the  proceeding  is  instituted. 
But  when  the  party  charged  asserts  title  in  himself,  though 
the  title  be  only  colourable,  yet  if  the  assertion  be  made 
bona  fide  the  jurisdiction  of  the  justices  &ila  to  the 
ground*  There  must,  however,  be  some  colour  or  show 
of  reason  for  the  claim.  In  the  present  case  there  was 
no  reasonable  foundation  for  it,  and  therefore  the  juris- 
diction of  the  justices  was  not  taken  away. 

As  to  the  important  question,  whether  the  justices 
ought  to  have  convicted  the  appellant  on  the  evidence 
as  to  the  land  being  waste  of  the  manor,  there  was  some 
evidence  upon  which  they  might  act,  and  we  cannot 
review  their  decision. 

WiGHTMAN  J.  I  agree  with  the  Lord  Chief  Justice 
with  respect  to  the  claim  of  right  set  up  by  the  appellant 
to  shoot  over  the  land  in  question,  and  can  only  repeat 
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what  I  said  in  Leatt  v.  Vine  {a)y  that  it  may  be  that  the        1862. 
appellant  thought  that  he  had  a  rights  because  he  and     Corhwell 
other  persons  had  shot  over  the  land  in  question.     But      s^„pBai 
the  mere  belief  that  he  had  such  a  right  is  not  a  bond 
fide  claim  of  right  which  would  warrant  any  person  in 
appealing  firom  the  decision  of  the  justices^  as  it  would 
under  the  Malicious  Trespass  Act^  7  &  8  (?.  4  c.  30. 
The  appellant  did  not  set  up  any  right  known  to  the 
law  to  shoot 'over  the  land  in  question. 

But  I  doubt  whether  the  justices  were  not  ¥rrong  in  con- 
victing the  appellant^  because  the  proviso  in  stat.  I  &2  ^.  4 
c.  32. 8. 30.  says  that  the  party  charged  ^^  shall  be  at  liberty 
to  prove,  by  way  of  defence,  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass.^^  Here 
the  alleged  trespass  was  upon  land  in  the  occupation  of  the 
lord  of  the  manor  of  Stmo-cum-Quy,  and  it  seems  to  me 
that  there  is  such  a  weight  of  evidence  that  the  land  in 
question  was  not  in  the  occupation  of  the  lord  of  the  manor, 
as  alleged  in  the  information,  that  the  justices  ought  not 
to  have  found  as  they  did.  The  award  under  the  Enclo- 
sure Act  was  put  in  evidence  before  them,  and  it  appears 
that  the  land  is  described  in  the  Schedule  as  an  old  en- 
closure, and  the  proprietors  are  stated  to  be  ^^  Quy  Fen, 
Ditton  and  Homingsea  parishes.^'  The  award  is  by  the 
Enclosure  Act  made  evidence  of  the  matters  contained 
in  it.  Against  this  evidence,  which  seems  to  me  conclu- 
sive, it  is  said  that  there  was  some  parol  evidence ;  but 
that  evidence  only  goes  to  this  extent,  that  the  fen  itself 
generally  was  waste  of  the  manor;  and  although  the  wit- 
nesses for  the  respondent,  in  speaking  of  the  fen  gene- 
raUy,  made  no  exception  of  the  old  inclosure,  the  land  in 
question,  though  it  may  originally  have  been  part  of 

(a)  30X.J.Jlf.  C.207. 
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1862.       the  fen^  is  distinct  from  that  which  is  fen,  popularly  so 

CoBNWBLL     called. 

Sandebs.  It  is  said  that  this  was  a  matter  for  the-  justices  to 

inquire  into  and  decide,  and  that  their  deciBion  is  con- 
clusive. As  a  general  rule  that  is  true;  but  as  they 
have  set  out  the  evidence,  which  seems  to  me  to  be  all 
one  way,  shewing  that  the  land  in  question  was  enclosed 
land  belonging  to  the  parish,  and  they  have  in  effect  asked 
our  opinion  whether  upon  the  matters  stated  they  were 
right  in  deciding  as  they  did,  it  appears  to  me  that  they 
ought  not  to  have  found,  upon  the  evidence  before  them, 
that  the  land  in  question  was  in  the  occupation  of  the 
lord  of  the  manor,  and  therefore  ought  not  to  have  con- 
victed the  appellant. 

Blackburn  J.  I  am  of  opinion,  with  my  Lord  Chief 
Justice,  that  our  judgment  ought  to  be  in  favour  of  this 
conviction. 

Two  points  have  been  made  for  the  appellant,  and  it 
is  necessary  to  distinguish  how  they  arise. 

The  first  arises  thus :  the  appellant,  being  informed 
against  for  committing  a  trespass  in  pursuit  of  game,  set 
up  a  prescriptive  right  in  gross  to  kill  game  on  the  land, 
because  he  had  formerly  shot  there.  Mr.  O* Mallet/^ 
admitting  that  there  was  no  colour  for  the  existence 
of  such  a  right,  contended  notwithstanding  that  the 
justices  ought  not  to  have  convicted  if  the  appellant 
honestly  thought  that  he  had  a  right,  though  in  truth 
he  had  not.  But  as  long  ago  as  Calcraft  v.  Gibbs  (a), 
which,  being  an  action  for  penalties  under  the  game 
laws,  is  analogous  to  an  information,  it  was  determined 
that  it  was  no  defence  to  the  action,  that  the  defendant 

(fl)  6  r.  R.  19. 
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acted  bon&  fide  as  gamekeeper  under  a  deputation  from        1862. 
a  person,  who  claimed  a  right  to  appoint  him  but  with-     Cornwell 
out  any  right  or  colour  of  title;  and  a  similar  decision      g^KDEBg. 
was  come  to  by  my  brother  Wightman  in  the  Bail  Court 
in  Leatt  v.  Vine  {a),  in  which  he  now  agrees. 

The  circumstances  under  which  the  second  point 
arises  are  that  the  appellant  contended  that  it  was 
necessary  to  prove,  as  was  alleged  in  the  informa- 
tion, that  the  trespass  was  on  land  in  the  occupation 
of  the  lord  of  the  manor ;  the  appellant  traversed  that 
fact,  and  said  that  he  could  prove  that  the  land  was 
not  part  of  the  commons  and  wastes  within  the  manor, 
but  private  lands  belonging  to  the  parishioners  of  certain 
parishes ;  and  that,  this  being  a  denial  of  the  title  of  the 
lord  of  the  manor,  the  justices  were  bound  to  hold  their 
hands.  The  first  question  upon  this  part  of  the  case  is 
whether,  where  there  is  a  plausible  denial  of  title  in  the 
informant,  the  case  is  within  the  rule  laid  down  in  Reg. 
V.  Cridland  (&),  that,  on  summary  proceedings  before 
justices,  they  cannot  determine  questions  of  title;  a 
rule  not  founded  upon  the  existedice  of  any  clause  in 
the  Act  of  Parliament  imder  which  the  proceeding  is 
taken,  as  in  the  proceedings  to  enforce  payment  of 
church  rates  and  other  similar  cases,  but  on  a  general 
principle  of  law. 

In  Reg.  v.  Cridland  (ft),  where  the  justices  convicted 
under  this  statute,  this  Court  intimated  a  strong 
opinion  that,  where  there  is  a  claim  of  title  in  the 
defendant  or  in  the  person  under  whom  he  claims,  the 
justices  should  stay  their  hands ;  but  the  language  of  the 
Judges  seems  carefully  chosen  to  exclude  a  claim  of  title 
in  another  person.  Lord  Campbell  said,  p.  867,  when  a 
bona  fide  claim  of  title  is  set  up,  ^^  it  seems  to  me  the 
(a)  30  X.  J.  M,  C,  207.  (h)  7E,^B,  853. 
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1862.  justices  have  no  longer  jurisdiction  to  proceed  to  a  sum- 
CoKNwsLL  DaaJT  conviction."  Coleridge  J.,  p.  868,  ''The  juris- 
Sakoers.  diction  of  justices  to  convict  summarily  ceases  as  soon 
as  a  claim  of  titie  is  hona  fide  made.  If  not,  magistrates 
might,  against  the  will  of  a  defendant,  determine  upon 
his  title  to  a  lai^  property .'*  Erie  J.  "I  strongly 
incline  to  the  opinion  that  the  true  meaning  of  the 
statute  is,  that  the  justices  ought  to  try  whether  the 
defendant  entertained  an  honest  belief  that  he  had  a 
titie;  and,  if  he  had  such  belief,  he  ought  not  to  be 
convicted/*  And  the  language  of  CrompUm  J.  is  pre- 
cisely the  same.  The  reason  of  the  rule  is  plain  when 
the  defendant  or  those  with  him  set  up  a  claim  of  right 
in  himself  or  in  them ;  but  when  the  defendant  sets  up 
no  title  in  himself,  but  a  jus  tertii,  that  is  not  a  claim 
of  title  within  the  reason  of  the  rule.  I  do  not  under- 
stand that  my  brother  Wightman  entertains  a  different 
opinion  from  the  rest  of  the  Court  on  this  point. 

But  there  is  a  further  question.  Inasmuch  as,  by  the 
proviso  to  sect.  30,  the  defendant  may  prove  by  way  of 
defence  any  matter  wliich  would  have  been  a  defence  to 
an  action  for  such  trespass,  the  appellant  here  objected 
that  there  was  a  variance  between  the  statement  of  title  in 
the  information  and  the  evidence,  and  proposed  to  shew 
that  he  had  not  trespassed  on  the  land  of  the  lord  of 
the  manor.  My  brother  Wightman  thinks  that  there 
was  no  evidence  on  which  the  justices  could  convict. 
I  have  great  doubts  whether  it  is  competent  for  us  to 
look  into  this  question,  the  justices  not  haviug  referred 
it  to  us,  and  I  doubt  whether  they  could  do  so ;  but  it  is 
enough  to  say  that  there  is  evidence  which,  if  I  had 
been  trying  the  question  at  nisi  prius,  I  could  not  have 
withdrawn  £rom  the  jury.  On  this  point  only,  as  I  under- 
stand, is  there  a  difference  of  opinion  on  the  Bench. 
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Mellob  J.  I  am  of  the  same  opinion  as  my  Lord 
Chief  Justice  and  my  brother  Blackburn  on  both 
points. 

When  Mr.  (yMalley  admitted  that  it  was  impossible 
for  a  prescription  in  gross  to  kill  game  to  exist  in  law^  it 
is  clear  that  the  justices  were  right  in  disregarding  that 
claim. 

As  to  the  other  pointy  occupation  of  the  land  as  laid 
in  the  information  must  be  proved^  and  the  justices 
must  of  necessity  inquire  into  it.  Here,  as  by  the  pro- 
viso to  sect  30  the  lord  of  the  manor  shall  be  deemed 
to  be  the  legal  occupier  of  the  land  of  the  wastes  or 
commons  within  the  manor,  if  there  was  any  evidence  of 
this  land  being  part  of  the  wastes  or  commons  within 
the  manor,  it  was  for  them  to  determine  the  effect  of  it; 
and  we  are  not  to  say  on  which  side  the  evidence  pre- 
ponderated. And  I  think  that  it  would  not  be  right  in 
them  to  ask  us  that  question. 

Conviction  affirmed. 


1862. 


COKHWBLL 
▼. 

Samdbbs. 


Fbsting  against  Taylor  and  the  Dowager 

Duchess   of  SoMEBSET.  ^nuary^ .] 

Income  tax. 

The  Duke  of  8.  derised  certain  farms  and  hereditaments  to  trustees  z,  t^ 
to  secure  a  yearly  rent  charge  to  his  wife,  the  Duchess  of  A,  for  life,  to  be  %Z^  ckarae 
paid  by  two  half  yearly  payments  in  every  year,  "  without  any  deduction    nZlf^^^* 
or  abatement  whatsoever  on  account  of  any  taxes,  charges,  impositions  •'^^^^~ 
or  assessments  abeady  or  to  be  thereafter  taxed,  char^,  assessed  or 
imposed  on  the  same  hereditaments,  or  on  the  said  rent  charge,  or 
on  the  said  Duchess  or  her  assigns  in  respect  thereof  by  authority  of 
Parliament  or  otherwise  howsoever."    Payment  of  this  rent  charge  was 
secured  by  jpowers  of  distress  and  entiy  reserved  ta  the  Duchess,  and 
by  a  term  of  years  created  in  the  trustees :  Held  that  the  Duchess  was 
entitled  to  have  the  rent  charge  paid  to  her  in  full,  and  free  from  deduc- 
tion in  respect  of  income  tax  imposed  under  the  6  &  6  Vict,  c,  36.  or 
subsequent  Acts.    Per  the  Exch.  Chamber,  consisting  of  Erie  C.  J.,  Pol' 
lock  C.  B.,  WUlianu,  WUlea  and  Bylee  JJ.,  and  Martin  and  ChanneU  BB. : 
reversing  the  decision  of  the  Queen's  Bench,  consisting  of  WigJUman 
and  Blackburn  J  J. 
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1862. 

Ymtikq      T^HE  following  case  was  stated  for  the  opinion  of  the 
„  ^-  Court,  without  pleadings,  under  the  Common  Law 

Procedure  Act,  1852,  15  &  16  Vict  c.  76.  s.  46. 

The  plaintiff  is  tenant  and  occupier  of  certain  of  the 
lands  and  tenements  upon  which  the  rent  charge  herein- 
after mentioned  is  charged,  and  over  which  the  power  of 
distress  hereinafter  mentioned  extends.  The  defendants 
are  the  Dowager  Duchess  of  the  late  Duke  of  Somerset, 
and  donee  under  his  will  of  the  said  rent  charge,  and 
the  bailiff  duly  authorized  by  her  to  distrain  for  the  same. 
On  the  8th  April,  1854,  the  late  Duke  of  Somerset 
duly  made  his  will,  whereby  he  gave  and  devised  to 
his  friends  the  Right  Honourable  Thomas,  Earl  of 
Zetland,  and  Sir  Michael  Shaw  Stewart,  of  Ardgowan, 
in  Scotland,  Baronet,  and  their  heirs,  all  those  his 
several  messuages,  farms,  lands  and  hereditaments 
situate  or  arising  in  the  county  of  Wilts,  and  therein- 
after specifically  described,  with  the  rights,  members 
and  appurtenances  thereimto  belongings  that  was  to 
say,  as  to  and  concerning  certain  farms,  farm  build- 
ings and  lands  in  the  said  will  particularly  described, 
including  the  lands  and  tenements  of  which  the  plaintiff 
is  tenant  and  occupier  as  aforesaid,  to  the  use  and  intent 
that  his  wife  Margaret,  Duchess  of  Somerset,  the  defend- 
ant in  this  action,  in  case  she  should  survive  him,  and 
her  assigns,  might,  from  and  after  his  decease,  yearly, 
have  and  receive  during  her  natural  life  one  yearly  rent 
charge  of  2200/.  of  lawfiil  money  of  Chreat  Britain,  to 
be  charged  upon  and  issuing  out  of  all  and  singular  the 
farms,  hereditaments  and  premises  thereinbefore  lastly 
mentioned,  which  include  the  lands  and  tenements  of 
which  the  plaintiff  is  occupier  as  aforesaid,  and  to  be 
paid  to  the  said  Margaret,  Duchess  of  Somerset,  or  her 


V. 

Taylor. 
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assigns^  by  two  equal  half  yearly  payments  in  every  1862. 
year,  without  any  deduction  or  abatement  whatsoever  on  YmrtiiiQ 
account  of  any  taxes^  charges^  impositions  or  assessments 
already  or  to  be  thereafter  taxed^  charged^  assessed  or 
imposed  on  the  same  hereditaments^  or  on  the  said  rent 
charge  of  2200/.,  or  on  the  said  Margaret,  Duchess  of 
Somerset,  or  her  assigns,  in  respect  thereof,  by  authority 
of  Parliament  or  otherwise  howsoever ;  and  the  first 
half  yearly  payment  of  the  same  yearly  rent  chaise  to 
be  made  at  the  expiration  of  six  calendar  months  after 
his  decease.  And  to  this  further  use  and  intent  that, 
if  the  said  yearly  rent  charge  of  2200/.,  or  any  part 
thereof,  should  at  any  time  be  in  arrear  and  unpaid  by 
the  space  of  thirty  days  next  after  any  of  the  days  on 
which  the  same  ought  to  be  paid  as  aforesaid,  then  and 
so  often  it  should  be  lawful  (although  no  legal  demand 
should  have  been  made  thereof)  for  the  said  Margaret, 
Duchess  of  Somerset,  or  her  assigns,  to  enter  and  dis- 
train upon  all  or  any  part  of  the  said  hereditaments  and 
premises  thereby  charged  therewith,  and  to  dispose  of 
the  distress  and  distresses  then  and  there  taken  accord- 
ing to  law,  in  like  manner  as  in  the  case  of  distresses 
taken  for  rent  reserved  on  a  common  demise  for  years ; 
to  the  intent  that  the  said  Margaret,  Duchess  of  Somerset, 
might  be  fully  paid  and  satisfied  the  said  yearly  rent 
charge  of  2200/.,  or  any  part  thereof,  so  in  arrear  and 
unpaid,  and  all  costs  and  expenses  occasioned  by  the 
nonpayment  thereof  And  to  the  further  use  and  intent 
that,  in  case  the  said  annual  sum  of  2200/.,  or  any  half 
yearly  payment  thereof,  should  at  any  time  or  times 
thereafter  be  in  arrear  and  unpaid  by  the  space  of  forty 
days  next  after  any  of  the  days  whereon  the  same  ought 
to  be  paid  as  aforesaid,  then  and  so  often  it  should  be 
lawful  (although  no  legal  demand  should  have  been 
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1862.  made  thereof)  for  the  said  Margaret^  Duchess  of  Somer^ 
FuTixo  •  '^'>  ^'  ^®r  assigns,  to  enter  upon  and  hold  the  said 
Tatlo*  hereditaments  charged  therewith,  or  any  part  thereof, 
and  to  receive  and  take  the  rents,  issues  and  profits 
thereof  for  her  and  their  own  use,  until  she  or  th^ 
should  be  thereby  or  otherwise  fully  paid  and  satisfied 
the  arrears  of  the  same  rent  charge  due  at  the  time  of 
such  entry,  and  which  should  afterwards  accrue  during 
her  or  their  being  in  possession  of  the  same  premises ; 
together  with  all  such  costs  and  expenses  whatsoever  as 
she  or  they  should  sustain  by  reason  of  the  nonpayment 
thereof;  and  such  possession  to  be  without  impeachment 
of  waste.  And  subject  and  without  prejudice  to  the  said 
yearly  rent  charge  of  2200/.,  and  the  powers  and  remedies 
in  the  said  will  before  limited  for  the  recovery  thereof: 
to  the  use  of  the  said  Earl  of  Zetland  BXiA  James  Currie, 
their  executors  and  administrators  and  assigns,  for  a 
term  of  600  years  from  the  said  testator^s  decease^  upon 
certain  trusts  in  the  said  will  declared  concerning  the 
same,  that  was  to  say,  upon  trust  that  if  the  said 
Margaret^  Duchess  of  Somerset^  should  survive  the  said 
testator,  and  the  said  yearly  rent  charge  of  2200/.  or 
any  part  thereof  should  at  any  time  be  in  arrear  and 
unpaid  by  the  space  of  sixty  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid  as  aforesaid, 
then  and  so  often  the  said  Tkamas^  Earl  of  Zetland,  and 
James  Currie,  and  the  survivor  of  them,  his  executors, 
administrators,  or  their  or  his  assigns,  should,  from  time 
to  time,  by  and  out  of  the  rents,  issues  and  profits  of 
the  said  hereditaments  and  premises  comprised  in  the 
said  term  of  600  years,  or  by  mortgage,  sale,  or  demise 
thereof,  or  of  any  part  thereof,  for  all  or  any  part  of  the 
said  term,  or  by  recovering  and  receiving  the  rents, 
issues  and  profits  thereof  from  the  tenants  and  occupiers. 
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or  by  all  or  any  of  the  ways  aforesaid^  or  by  any  other        ig62. 
reasonable  ways  or  means^  levy,  raise  and  pay  the  said      fbbtiho 
yearly  rent  charge  of  2200/.,  and  all  arrears  thereof      tatlob. 
then  due  or  which  should  afterwards,  during  their  con- 
tinuance in  possession,  accrue  of  the  same ;  and  all  costs, 
damages  and  expenses  which  the  said  Margaret^  Duchess 
of  Somerset^  her  executors,  administrators  or  assigns, 
or  the  said  Hiomas^  Earl  of  Zetland^  and  James  Currie^ 
or  either  of  them,  their  or  either  of  their  executors, 
administrators  or  assigns,  should  sustain  by  reason  of 
the  nonpayment  thereof. 

The  testator  died  on  the  14th  August ^  1855. 

Since  the  death  of  the  testator,  the  annuity  of  2200/. 
has  been  paid  by  the  present  Duke  of  Somerset,  who  is 
in  receipt  of  the  rents  and  profits  of  the  farms  and  lands 
upon  which  it  is  chained,  on  the  assiunption  that  he  is 
entitled,  before  payment,  to  deduct  the  income  tax.  The 
annuity  has  therefore  been  paid  short  of  the  sums  from 
time  to  time  due  upon  an  annuity  of  this  amount  in 
respect  of  income  tax.  The  Duchess  Dowager  of  Somerset, 
on  the  other  hand,  has  contended  that  the  intention  of 
the  testator  was  that  she  should  receiye  the  annual  sum 
of  2200/.  without  any  deduction  whatsoever;  and  she 
has  received  the  payments  made  in  respect  of  the  annuity 
without  prejudice  to  her  right  to  receive  the  2200/.  in 
full.  If  the  contention  of  the  Duke  be  right,  it  is 
admitted  that  the  annuity  has  been  duly  paid,  and  that 
nothing  is  due  in  respect  thereof.  If  the  contention  of 
the  defendants  be  right,  it  is  admitted  that  the  sum  of 
504/L  3«.  Ad.  due  in  respect  of  the  said  annuity  was,  on 
the  15th  February,  1861,  in  arrear  and  unpaid,  and 
that  the  power  of  distress  above  recited  might  legally 
have  been  enforced  in  respect  of  such  arrears. 
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1862.  The  question  for  the  opinion  of  the  Court  is,  whether 

FiggyjuQ       the  defendant,  Margaret,  Dowager  Duchess  of  Somerset^ 

^  ^-  is  entitled  to   have  the  annuity  and  the  half  yearly 

instalments  thereof  paid  to  her  in  full,  and  free  from  the 

deduction  in  respect  of  income  tax. 

If  the  judgment  of  the  Court  should  be  given  in  the 
affirmative,  it  is  agreed  that  the  said  sum  of  504/.  8«.  4tf. 
arrears  shall  be  paid  by  the  plaintiff  to  the  last  named 
defendant,  together  with  the  costs  of  this  action ;  and 
if  the  judgment  of  the  Court  should  be  in  the  n^ative, 
then  the  costs  of  this  action  shall  be  paid  by  the  last 
named  defendant  to  the  plaintiff. 

The  question  turned  on  the  following  sections  of  the 
Property  and  Income  Tax  Acts,  5  &  6  VicL  c.  85. 
and  16  &  17  Vict  c.  34. 

5  &  6  Vict  c.  35.  8. 1.  From  and  after  the  5th  Aprik 
1842,  "  there  shall  be  charged,  raised,  levied,  collected, 
and  paid,  &c.,  during  the  term  hereinafter  limited,  the 
several  rates  and  duties  mentioned  in  the  several  Sche- 
dules contained  in  this  Act.'' 

Sect  60.  The  duties  granted  in  Schedule  (A.)  ''  shall 
be  assessed  and  charged  under  the  following  rules,  which 
rules  shall  be  deemed  and  construed  to  be  a  part  of 
this  Act,  8cc.'' 

Schedule  (A.),  No.  IV.,  Rule  9.  "  The  occupier 
of  any  lands,  tenements,  hereditaments,  or  heritages 
being  tenant  of  the  same,  and  paying  the  said  duties, 
shall  deduct  so  much  thereof  in  respect  of  the  rent 
payable  to  the  landlord  for  the  time  being  (all  sums 
allowed  by  the  Commissioners  being  first  deducted)  as 
a  rate  of  7d.  for  every  205.  thereof  would  by  a  just 
proportion  amount  unto,  which  deduction  shall  be 
made  out  of  the  first  payment  thereafter  to  be  made 
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on  account  of  rent;  and  the  receivers  of  Her  Majesty,        1862. 
and  all  landlords,  both  mediate  and  immediate,  their       Fxstino 
respective  heirs,  executors,  administrators,  and  assigns,      Tatlob. 
according  to  their  respective  interests,  and  their  re- 
spective receivers  or  agents,  shall  allow  such  deduction 
upon  receipt  of  the  residue  of  the  rent,  under  the  penalty 
herein  contained ;  and  the  tenant  paying  the  said  assess- 
ment shall  be  acquitted  and   discharged  of  so  much 
money  as  if  the  same  had  actually  been  paid  unto  the 
person  to  or  for  whom  his  rent  shall  have  been  due  and 
payable;   and  the  occupier  of  lands  charged  on  the 
amount  of  any  composition,  rent,  or  payment  for  tithes 
arising  therefrom,  and  paying  the  said  duties,  shall  be 
entitled  to  make  the  like  deduction  from  such  compo- 
sition, rent,  or  payment,  on  paying  the  same.*' 

Rule  10.  '*  Where  any  such  lands,  tenements,  or  here- 
ditaments are  subject  or  liable  to  the  payment  of  any  rent 
charge,  whether  under  the  Act  passed  for  the  commutation 
of  tithes,  or  otherwise,  or  any  annuity,  fee  farm  rent,  rent 
service,  quit  rent,  feu  duty,  teind  duty,  stipends  to  licensed 
curates,  or  other  rent  or  annual  payment  thereupon 
reserved  or  charged,  the  landlord,  owner,  or  proprietor 
by  whom  any  deduction  shall  have  been  allowed  as 
aforesaid,  and  the  owner  or  proprietor  being  also  occu- 
pier and  charged  to  the  said  duties,  shall  deduct  and 
retain  out  of  every  such  rent  charge,  &c.,  so  much  of 
the  said  duties  or  payments  on  account  of  the  same,  (the 
just  proportion  of  the  sums  allowed  by  the  Commis- 
sioners in  the  cases  authorized  by  this  Act  being  first 
deducted,)  as  a  like  rate  of  Id.  for  every  20^.,  on 
every  such  rent  charge,  &c.,  respectively,  shall  by  « 
just  proportion  amount  unto ;  and  the  receivers  of  Her 
Majesty,  and  all  persons  who  shall  be  anyways  entitled 
unto  such  rents,  duties,  stipends,  or  annual  payments. 
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1862.  their  receivers,  deputies,  or  agents,  are  hereby  required 
Fmtiho  to  allow  such  deduction,  upon  the  receipt  of  the  residue 
Tatlob  ^^  ^^^^  monies  as  shall  be  due  and  payable  for  srach 
rents,  duties,  or  annual  payments,  without  any  fee  or 
charge  for  such  allowance,  and  under  the  penalty  herein 
contained;  and  the  landlord,  owner,  proprietor  and  occu- 
pier respectively,  being  charged  as  aforesaid,  or  having 
allowed  such  deduction,  shall  be  acquitted  and  discharged 
of  so  much  money  as  if  the  same  had  actually  been  paid 
unto  such  person  to  whom  such  rent  charge  &c.,  shall 
have  been  due  and  payable/' 

Sect.  73.  "  Provided  always,  and  be  it  enacted,  that 
no  contract,  covenant,  or  agreement  between  landlord . 
and  tenant,  or  any  other  persons,  touching  the  payment 
of  taxes  and  assessments  to  be  charged  on  their  respec- 
tive premises,  shall  be  deemed  or  construed  to  extend  to 
the  duties  charged  thereon  under  this  Act,  nor  to  be 
binding  contrary  to  the  intent  and  meaning  of  this  Act ; 
but  that  all  such  duties  shall  be  charged  upon  and  paid 
by  the  respective  occupiers,  subject  to  such  deductions 
and  repayments  as  are  by  this  Act  authorized  and  allowed ; 
and  all  such  deductions  and  repayments  shall  be  made 
and  allowed  accordingly,  notwithstanding  such  contracts, 
covenants,  or  agreements.^' 

Sect  103.  ^'  If  any  person  shall  refuse  to  allow  any 
deduction  authorized  to  be  made  by  this  Act  out  of  any 
payment  of  annual  interest  of  money  lent,  or  other  debt 
bearing  annual  interest,  whether  the  same  be  secured  by 
mortgage  or  otherwise,  he  shall  forfeit  for  every  such 
offence  treble  the  value  of  such  principal  money  or  debt ; 
and  if  any  person  shall  refuse  to  allow  any  deduction 
authorized  to  be  made  by  this  Act  out  of  any  rent  or 
other  annual  payment  mentioned  in  the  9th  and  10th 
rules  of  No.  IV.  Schedule  (A),  or  out  of  any  annuity  or 
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annual  payment  mentioned  in  Schedules  (C.)  or  (E.),  or        1862. 
in  the  next  preceding  clause,  save  such  annual  interest      fbotiho 
as  aforesaid,  every  such  person  shall  forfeit  the  sum  of      xatlob 
50L  j  and  all  contracts,  covenants,  and  agreements  made 
or  entered  into,  or  to  be  made  or  entered  into,  for  pay- 
ment of  any  interest,  rent,  or  other  annual  payment 
aforesaid,  in  full,  without  allowing  such  deduction  as 
aforesaid,  shall  be  utterly  void.'* 

16  &  17  Vict  c.  84. 

Sect  5.  '^The  said  duties  hereby  granted  shall  be 
assessed,  raised,  levied,  and  collected''  under  the  regula- 
tions and  provisions  of  5  &  6  Vict.  c.  35.,  ^^  and  of  the 
several  Acts  therein  mentioned  or  referred  to,  and  also 
of  any  Act  or  Acts  subsequently  passed  explaining, 
altering,  amending,  or  continuing''  that  Act;  &c. 

Sect.  40.  ''Every  person  who  shall  be  liable  to  the 
payment  of  any  rent,  or  any  yearly  interest  of  money, 
or  any  annuity  or  other  annual  payment,  either  as  a 
charge  on  any  property  or  as  a  personal  debt  or  oUiga- 
tion  by  virtue  of  any  contract,  whether  the  same  shall 
be  received  or  payable  half  yearly  or  at  any  shorter 
or  more  distant  periods,  shall  be  entitled  and  is  hereby 
authorized,  on  making  such  payment,  to  deduct  and 
retain  thereout  the  amount  of  the  rate  of  duty  which 
at  the  time  when  such  payment  becomes  due  shall  be 
payable  under  this  Act,  that  is  to  say,  &c.  ,*  and  the 
person  liable  to  such  payment  shall  be  acquitted  and 
discharged  of  so  much  money  as  such  deduction  shall 
amount  unto,  as  if  the  amount  thereof  had  been  actually 
paid  unto  the  person  to  whom  such  payment  shall  have 
become  due  and  payable ;  and  the  person  to  whom  such 
payment  as  aforesaid  is  to  be  made  shall  allow  such 
deduction,  upon  the  receipt  of  the  residue  of  such  money, 

VOL.  III.  Q  B.   &   8. 
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1862.  upon  pain  of  forfeiting  the  sum  of  50/.  for  any  refusal  so 
Festinq  ^  ^o  •  Provided  always,  that  no  tenant  or  occupier  of 
Tatlob.  *"^y  property  chargeable  under  Schedule  (A.)  of  this  Act 
shall  be  entitled  to  deduct  or  retain  out  of  the  rent  thereof 
any  greater  sum  than  the  amount  of  the  duty  which 
shall  have  been  assessed  and  charged  upon  or  in  respect 
of  such  property,  and  actually  paid  by  such  tenant  or 
occupier.'* 

The  case  was  argued  in  Michaelmas  Term,  1861,  Navem* 
ber  15th  and  19th ;  before  Wiohtman  and  Blackburn  J  J.' 

Coleridge  (Dowdestvell  with  him),  for  the  plainti£ 

Sir  F.  Kelly  (Bavill,  Lush  and  F.  M.  White  with  him), 
for  the  defendants. 

The  arguments  sufficiently  appear  in  the  judgment. 
In  addition  to  the  two  statutes  above  mentioned,  the 
following  statutes  and  authorities  were  referred  to. 

4^1V.^M.  c.  1.  ss.  5,  6,  13,  84;  36  Geo.  3.  c.  52. «».  6, 
13, 16, 21, 24, 27, 28 ;  38  G.  3.  c.  60. ;  Giles  v.  Hooper  (a), 
Brewster  v.  Kitchin  (&),  Bradbvry  v.  Wright  {c\  Barks^ 
dale  V.  Gilliat  (d),  Noel  v.  Lord  Henley  {e),  Louch  v. 
Peters  (/),  Stow  v.  Davenport  (g),  Wall  v.  Wall  (A), 
Amfield  v.  White  (i),  Let/dnidge  v.  Thurlow  (J\  Sadler 

(a)  Carth.  136. 

(6)  1  Ld.  Raym,  317;  8.  C.  nam,  Brewster  y,  Kidgell,  Carth,  438:  also 
reported,  nom.  Brewster  v.  Kidffd,  12  Mod.  166. 

(c)  2J)oug,  624.  (d)  1  Swanst.  662. 

(0  7  Price,  241.  {/)  1  M.  j-  K.  489. 

(g)  5  B.^  Ad.  359, 

(A)  16  SiTn.  613;  16  i.  J.  306,  Chanc;  11  Jur.  403. 

(•)  R,  i  M.  246.  0*)  16  Btav.  334. 
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V.  Rickards  (a),  The  Attamey  General  v.  Shield  {b)  and        i862. 
Turner  v.  Mullineux  (c).  festiho 


Cur.  adv.  vult.       ^^;;^^^ 


The  judgment  of  the  Court  was  now  delivered  by 

Blackburn  J.  This  was  a  special  case^  argued  before 
my  brother  Wightman  and  myself  in  the  last  Term. 

It  appears  from  the  statement  in  the  case  that  the 
late  Duke  of  Somerset,  by  his  will,  devised  certain  lands 
to  devisees  and  their  heirs,  to  uses,  (amongst  others)  ^^  to 
the  use  and  intent''  that  his  wife,  Margaret  Duchess  of 
Somerset  (one  of  the  now  defendants),  might,  after  his 
decease,  yearly  receive,  during  her  life,  ''  one  yearly  rent 
charge  of  2200/.,''  to  be  charged  upon  and  issuing  out 
of  the  lands  mentioned,  and  to  be  paid  half  yearly, 
''without  any  deduction  or  abatement  whatsoever  on 
account  of  any  taxes,  charges,  impositions  or  assessments 
already  or  to  be  thereafter  taxed,  charged,  assessed  or 
imposed  on  the  same  hereditaments,  or  on  the  said  rent 
chaise  of  2200/.,  or  on  the  said  Margaret,  Duchess  of 
Somerset,  or  her  assigns,  in  respect  thereof,  by  authority 
of  Parliament  or  otherwise  howsoever." 

There  then  follows,  in  the  usual  form,  a  power  of 
distress  in  case  the  rent  charge,  or  any  part  thereof,  be 
''  in  arrear  and  unpaid"  for  thirty  days ;  and  a  power  of 
entry,  if  it  be  *'  in  arrear  and  unpaid"  for  forty  days  ; 
and  then  follows  a  term  of  600  years,  the  trusts  of 
which  are  in  case  the  rent  charge,  or  any  part  thereof, 
"  be  in  arrear  and  unpaid"  for  sixty  days,  to  raise  the 
money  and  pay  it. 

(a)  4  JS:.  #  J:  302.  (6)  S  ff.  ^  N.  834. 

(c)  1  John.  #  H,  334. 

Q  2 
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1862.  The  present  Duke  of  Samenet  is  in  the  leoeipt  of  the 

YzmjiQ      rente  and  profits  of  the  lands  npon  which  the  rent  diarge 
Tatlob.      ^  chained.     He  has  paid  to  the  Duchess  Dowager  the 
annuity  of  220(M1^  short  of  the  amount  of  income  tax  due 
in  respect  of  it    We  must  take  it  to  be  the  fitct,  though 
it  is  not  explicitly  so  stated^  that  the  income  tax  on  the 
lands  on  which  the  rent  is  charged  has  been  duly  paid  to 
the  Crown  by  the  tenants  in  occupation,  and  duly  allowed 
to  those  tenants  out  of  the  rente  payable  to  their  land- 
lord, who  is  either  the  present  Duke  or  a  trustee  for  him. 
If  tlie  Duchess  is  entitled  at  law  to  enforce  payment  of 
the  2200Z.  per  annum,  without  deduction  for  any  income 
tax,  it  is  admitted  that  5042.  8#.  4dl  is  in  arrear  and 
unpaid ;  but  if  the  paymente  of  income  tax  by  the  terra 
tcnante  to  the  Crown  operate  as  payment  to  the  devisee 
^         of  jmrt  of  the  rent  charge,  so  that  only  the  balance  of 
the  2300/.  would  remain  due  after  the  payment  of  the 
tax,  then  she  has  been  paid  in  full.    The  plaintiflf  on 
the  record  is  a  tenant  of  part  of  the  lands,  and  to  raise 
the  question  a  formal  distress  has  been  made  upon  him : 
but  the  real  parties  are  the  Duke  of  Somerset  and  the 
Puehess  l\»wager;  and  the  question  asked  us  is  the 
n*al  question  in  controTersy,  viz..  Whether  the  defendant, 
^^i9yt}rrt  Dowager  Duchess  of  Somereet,  was  entitled  to 
bA\o  the  aunuity  paid  in  full,  and  firee  firom  deduction 
u\  rt^jHVt  of  inov^me  tax. 

Ou  the  an;umem  before  us,  it  was  properly  admitted 
b\  Ml  t'lwW^v.  who  arvrued  fwr  the  Duke,  that  the 
\i\M>U  \)M\)  u\  ihe  will  wer^  quite  as  strong  as  if  the 
(\N»u\\M  hii«)  o\|vre^y  9^d  that  it  was  his  intention  that 
i)^o  «v««i  oUcii^^'  «^  to  S'  paid  in  fulL  and  free  firom  any 
\^««U^-«^\(\  u\  u^i^w-^  v^i'  luvvme  rax  then  existing  or  in 
U\us\v  «\'  N'  u\t)N>!^\{  ^  aix^  tha:  the  onhr  question  was. 
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whether  the  intention  of  the  testator  so  declared  was  1862. 
operative  as  against  those  taking  the  lands  under  the  testivq 
wilL  That  depends  upon  the  true  construction  of  the  taylor. 
Income  Tax  Act  of  184a  (5  &  6  Vict  c.  35.),  the 
provisions  of  which  have  been  incorporated  in  the  pre- 
sent Income  Tax  Act.  By  sect.  60,  Sched.  (A.),  No.  IV., 
rule  9,  the  occupier  of  any  lands  8dc.,  being  tenant 
thereof,  and  paying  the  duty  on  them,  shall  deduct  from 
the  rent  payable  to  his  landlord  the  proportion  of  the 
tax  in  respect  of  the  rent,  who  shall  allow  the  same ;  "  and 
the  tenant  paying  the  said  assessment  shall  be  acquitted 
and  discharged  of  so  much  money  as  if  the  same  had 
actually  been  paid  unto  the  person  to  or  for  whom  his 
rent  shall  have  been  due  and  payable.^'  By  the  10th  rule, 
where  any  such  lands  &c.  are  subject  to  the  payment 
of  any  rent  charge,  the  landlord  by  whom  any  such 
deduction  has  been  allowed,  and  the  owner,  being  also 
occupier  and  charged  to  the  duties,  shall  deduct  and 
retain  out  of  the  rent  charge  so  much  of  the  said  duties 
as  is  proportioned  to  the  rent  charge ;  and  all  persons 
entitled  to  such  rent  are  required  to  allow  such  deduc- 
ti<m  upon  the  receipt  of  the  residue  of  such  moneys  as 
shall  be  due  for  such  rents;  and  the  landlord  and  occu- 
pier respectively,  being  charged  as  aforesaid,  or  having 
allowed  such  deduction,  '^  shall  be  acquitted  and  discharged 
of  so  much  money  as  if  the  same  had  been  actually  paid 
unto  such  person  to  whom  such  rent  charge  &c.  shfdl 
have  been  due  and  payable.'^ 

By  section  103  penalties  are  imposed  '^  if  any  person 
shall  refuse  to  allow  any  deduction  authorized  to  be 
made  by  this  Act  out  of  any  rent  or  other  annual  pay- 
ment mentioned  in  the  9th  and  10th  rules  of  No.  IV., 
Schedule  (A.).^'  '^And  all  contracts,  covenants,  and 
agreements  made  or  entered  into,  or  to  be  made  or 


T. 
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1862.        entered  into,  for  payment  of  any  interest,  rent,  or  other 
Fmtino       annual  payment  aforesaid,  in  full,  without  allowing  such 
deduction  as  aforesaid^  shall  be  utterly  void.'* 

These  provisions  are  taken  verbatim  from  the  old 
Income  Tax  Acts  in  the  time  of  George  the  Third,  so 
that  the  decisions  on  the  old  Acts  are  authorities  to 
guide  us  in  the  present  case. 

The  intention  of  the  Legislature  appears  to  us  to  have 
been  that  the  burthen  of  the  income  tax  should  be 
borne  by  the  person  who  received  the  income;  they 
have  therefore  enacted  that  if  the  income  tax  on  lands  be 
paid  by  the  tenants,  and  allowed  by  their  landlords,  and- 
there  is  a  rent  charge  issuing  out  of  those  lands,  the 
owner  of  the  rent  charge  shall  allow  a  deduction  of  the 
amount  of  the  income  tax  on  the  rent  charge,  and  the 
owners  of  the  land  shall  be  acquitted  and  discharged  of 
so  much  money  as  if  actually  paid  to  the  owner  of  the 
rent  charge.  The  Legislature  meant  to  overrule  and 
disregard  the  intentions  of  the  parties,  and  have  there- 
fore expressly  avoided  any  contracts  for  the  payment  in 
full  without  allowing  any  deduction :  so  that,  if  this 
present  rent  charge  had  been  created  by  a  settlement 
inter  vivos,  to  which  the  present  Duke  was  a  party,  and 
if  the  present  Duke  had  covenanted  to  pay  the  rent 
charge  in  full  and  without  claiming  the  deduction,  his 
covenant  would  have  been  void,  and  the  deduction  must 
have  been  allowed. 

This  was  decided  in  The  Attorney  General  v.  Shield  (a), 
and  is  in  conformity  with  the  decisions  on  the  former 
Acts,  from  which  the  present  enactments  are  taken. 
Under  these  it  was  at  first  made  a  question  whether  the 
whole  rent  would  not  in  such  a  case  be  void,  but  it  was 
dete)rmined,  and  no  doubt  quite  rightly,  that  only  so 
(a)  SK^N.8M, 
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much  was  void  as  stipulated  for  the  payment  without        1862. 
deduction ;  see  Fuller  v.  Abbott  (a),  Tinckler  v.  Prentice  (J),       festiko 
Hawey.Synge{c).  Tatme. 

Sir  Fxizroy  Kelly  contended  that  it  was  othervdse  in 
the  case  of  a  rent  charge  created  by  a  devise^  and  in  the 
course  of  his  argument  cited  and  relied  upon  the  deci-     • 
sions  as  to  legacy  duties  and  as  to  land  tax. 

The  provisions  of  the  Legacy  Act  are  totally  different 
from  those  now  in  question.  It  was  no  part  of  the 
scheme  of  the  Legislature  that  a  legacy  tax  should 
always  be  borne  by  the  legatee^  and  there  are  no  expres- 
sions indicating  that  they  had  such  an  object.  The  21st 
section  of  the  36  6r.  3.  c.  52.^  which  exempts  from  legacy 
duty  any  sum  which^  by  the  directions  in  the  will^  is  made 
payable  out  of  some  fund  other  than  the  legacy,  so 
that  the  legatee  may  obtain  the  legacy  free  from  duty, 
is  in  itself  sufficient  to  shew  that  no  such  object  was 
contemplated. 

By  the  Land  Tax  Act  (4  fP.  §•  M.  c.  1.)  a  pound 
rate  of  4^.  in  the  pound  was  imposed  on  all  lands. 
By  sects.  5  and  6  it  was  enacted  that  the  chai^  should 
be  on  the  real  value  of  the  land  in  the  hands  of  the 
occupiers,  and  that  the  owners  of  any  lands  charged 
with  a  rent  charge  might  keep  in  their  hands  4^.  in  the 
pound  from  every  rent  charge  issuing  out  of  the  premises, 
and  the  owners  of  the  rent  charge  were  required  to 
allow  such  deduction  on  the  receipt  of  the  residue 
of  tho.  money  due  for  such  rent.  There  are,  in  these 
sections,  no  express  words  providing  that  payment  of 
the  4«.  in  the  pound  by  the  terre  tenants  shall  have 
the  same  effect  as  payment  pro  tanto  of  the  rent  charge, 
but  the  effect  is  nearly  the  same.     Sect  13  provides 

(a)  4  Taunt,  105.  {h)  4  Tawnt.  549. 

(c)  16  Eoit,  440. 


282  [HILARY  TERM, 

1862.  that^  where  the  tenant  has  paid  the  pound  rate»  he  diall 
Ysanva  ^®  discharged  and  acquitted  to  his  landlord  as  if  so  much 
^^^-  rent  had  been  actually  paid.     Had  the  statute  stopped 

there^  it  woidd  have  been  a  fair  question  whether  the 
Legislature  did  intend  to  overrule  the  private  arrange- 
.  ments  of  the  parties  creating  the  rents.  Lord  HoU  seems 
to  have  thought  they  woidd  not  have  been  taken  so  to 
intend,  and  probably  it  would  have  been  so ;  but  sec- 
tion 84  leaves  no  doubt  about  it,  for  there  it  was  provided 
that  nothing  in  the  Act  contained  should  be  construed 
to  alter,  change,  determine,  or  make  void  any  con- 
tracts, covenants,  or  agreements  whatsoever  between 
landlord  and  tenant,  or  others  touching  the  payment 
of  taxes  or  assessments ;  anything  therein  contained  to 
the  contrary  notwithstanding. 

In  the  Income  Tax  Acts  the  provision  is  exactly  the 
contrary, — ^instead  of  enacting  that  the  contracts  shall 
be  unaffected,  it  is  enacted  that  they  shall  be  void,  and 
accordingly  the  decisions  have  been  precisely  opposite. 

Thus,  in  Giles  v.  Hooper  (a),  where  there  was  a  lease 
rendering  80/.  per  annum,  free  from  taxes ;  it  was  ad- 
judged that  the  render  made  a  covenant,  and  that  the 
tenant  was  bound  topay  withoutany  deductionforland  tax. 

In  TincUer  v.  Prentice  {h)  there  was  a  demise  render- 
ing 822i,  free  and  clear  of  land  tax  and  property  tax ; 
and  it  was  adjudged  that  so  much  as  stipulated  that  the 
rent  should  be  free  of  property  tax  was  void,  and  the 
tenant  might  make  the  deduction.  In  truth,  the  &ct, 
that  the  enactment  in  the  Property  Tax  Act  was  worded 
as  it  was  after  the  decisions  on  the  Land  Tax  Act,  is  to 
my  mind  conclusive  that  those  who  framed  the  latter 
Act  intended  to  impose  the  tax  upon  the  rent  charge  in 
spite  of  the  intention  of  those  who  created  it. 

(a)  Carth.  135.  (b)  4  Taunt.  649. 
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It  was  urged,  by  Sir  Fitzray  Kelly,  that  tliis  was  not  1862. 
a  contract,  but  a  devise;  and  that  a  devise  would,  at  all  Febtikq 
events,  create  a  trust.  He  cited  several  cases  in  the  tatloe. 
Courts  of  equity  where  trusts  have  been  created  to  pay 
annual  sums  without  deduction  of  taxes:  in  most  of 
those  cases,  as  in  fVcM  v.  fFatt  (a),  Lethbridge  v.  Thur^ 
low  {b)  and  Sadler  v.  Richards  (c),  the  decision  was  that 
the  terms  used  were  not  sufficient  to  indicate  an  inten- 
tion that  the  annuity  should  be  paid  free  of  income  tax, 
but  in  Turner  v.  MulKnetix  (rf)  the  Vice  Chancellor  did 
direct  that  the  annuity  should  be  paid  free  of  income 
tax.  It  does  not  appear  from  the  report  that  the  point 
was  taken  or  argued,  or  that  any  reference  was  made  to 
the  terms  of  the  Income  Tax  Act;  but  they  can  hardly 
have  escaped  the  Vice  Chancellor's  notice.  But,  it  may 
well  be,  that  a  trust  created  to  pay  money  may  be 
governed  by  one  set  of  considerations,  and  a  legal  charge 
by  another.  If  there  is  any  ground  for  saying  that  the 
will  creates  a  trust  to  dischai^  the  income  tax  out  of 
some  fund  for  the  benefit  of  the  Duchess,  application 
must  be  made  to  a  Court  of  equity  to  declare  and  enforce 
that  trust.  We,  in  a  Court  of  law,  cannot  decide  upon 
any  equitable  ground.  The  Duchess  is  possessed  of  a 
legal  rent  charge,  and,  if  it  is  paid  partly  in  money  and 
partly  by  the  operation  of  the  statute,  it  is  no  longer 
in  arrear,  and  cannot  be  enforced  at  law. 

There  remains  one  further  point  to  notice.  It  was 
said  that  the  devise  might  be  construed  as  giving,  not 
a  rent  charge  of  2200/.,  but  an  annuity  varying  in 
amount  according  to  the  rate  of  the  income  tax  for  the 
time  being,  and  always  consisting  of  so  much  money  as 
would,  after  the  income  tax  was  paid,  leave  2200/. :  so  that, 

(a)  15  Sim,  513.  (b)  15  Beav.  334. 

(c)  4  JS:.  #  /.  302.  (rf)  1  John.  #  H.  334. 


T. 

Tatlor, 
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1862.  ^  ^^^  the  income  tax  should  be  abolished^  the  amraity 
F^„Q  should  fell  to  2200i ;  if  it  should  ever  be  raised  to  20#. 
in  the  pounds  the  annuity  should  rise  to  4400/.;  and 
in  the  mean  time  should  fluctuate  firom  time  to  time^ 
according  as  the  income  tax  is  7(L,  dd.,  or  10(2.  The 
grants  if  thus  construed^  would^  in  case  the  income  tax 
was  paid,  entitle  the  grantee  to  recover  only  2200/.; 
but,  if  it  was  not  paid,  to  levy  by  distress  more  than 
2200il  per  annum,  which  certainly  was  not  intended. 

Such  an  argument  might  have  been  equally  used  in 
Tinckler  v.  Prentice  (a),  but  was  not ;  it  was  used  in  The 
Attorney  General  v.  Shield  {b),  where  my  brother  Martm 
asked  a  pertinent  question,  whether  such  a  fluctuating 
sum  coidd  be  given  as  a  rent. 

We  need  not  inquire  whether  such  a  varjdng  annuity 
could  be  thus  created.  The  testator  has  not  attempted 
to  do  so;  he  has  created  by  express  and  plain  words 
"  one  yearly  rent  charge  of  2200i"  He  has  expressed 
his  intention  that  payment  of  taxes  by  the  terre  tenants 
shall  not  be  part  payment  of  the  rent  charge  thus 
granted ;  but  we  think  that,  as  far  as  payment  of  income 
tax  is  concerned,  the  Legislature  has  annexed  to  such  a 
rent  charge  an  inseparable  incident  that  payment  of  in- 
come tax  by  the  terre  tenants  shall  be  part  payment  of 
such  a  rent  charge,  and  that  the  intention  of  the  Legis- 
lature must  prevail  over  that  of  the  testator  if  he 
intended  to  include  income  tax  in  the  expression  ^'  with- 
out any  deduction  or  abatement  whatsoever  on  account 
of  any  taxes,  charges,  impositions,  or  assessments  already 
or  to  be  hereafter  taxed,  charged,  assessed  or  imposed  &c.j 
by  authority  of  Parliament,  or  otherwise  howsoever." 

We  therefore  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
(rt)  4  Taunt,  549.  (h)  3  ff,  ^  N.  834.  836. 
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1862. 


IN  THE  EXCHEQUEE  CHAMBER. 

Festing  against  Taylor  and  the  Dowager      Thurtday, 

November  ^Hl 

Duchess  of  Somerset.  

For  head  note,  see  ante,  p.  217. 

/^N  this  judgment^  the  defendants  brought  error,  and 
the  case  was  argued  after   Trinity  Term,  1862, 
18th  June;  before  Erle  C.  J.,  Pollock  C.  B.,  Willl/lms, 
WiLLEs  and  Byles  JJ.,  Martin  and  Channell  BB. 

Lush  {F.  M.  White  with  him),  for  the  defendants. 
— The  question  is  whether  the  Dowager  Duchess  of 
Somerset  is  entitled  to  the  full  amount  of  the  rent 
charge  devised  to  her  by  her  husband,  or  whether  the 
income  tax  payable  by  her  was  rightly  deducted  from  it. 
It  appears  from  the  language  of  the  wiU,  and  indeed 
was  admitted  by  the  plaintiff's  counsel  on  the  argument 
in  the  Court  below,  that  such  was  the  intention  of  the 
devisor,  and  it  only  remains  to  consider  whether  the 
Income  Tax  Acts  prohibit  that.  ^Coleridge,  for  the 
plaintiff,  admitted  that  this  was  the  question,  and  that 
the  intention  of  the  devisor  was  as  stated  by  LusfL] 
The  judgment  of  the  Court  below  proceeded  on  the 
assumption  that  the  question  was  whether  the  Duchess 
had  a  right  to  distrain  the  tenants  on  the  land  for  the 
rent  charge, — a  question  beside  the  real  one,  which  is 
between  the  Duchess,  as  owner  of  the  rent  charge,  and 
the^present  Duke,  as  devisee  under  the  will.    Nor  does 
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1862.       the  question  depend  on  any  distinction  between  l^gal 
Y^^ijfQ      aJid  equitable  rights,  seeing    that  the  Property  and 
^-  Income  Tax  Acts  are  binding  in  Courts  of  eqnity  as 

well  as  in  Courts  of  law,  and  it  is  accordingly  imma- 
terial whether  the  Duchess  takes  this  money  herself  or 
receives  it  through  the  trustees. 

There  is  nothing  in  the  Property  and  Income  Tax 
Acts  to  prevent  the  intention  expressed  in  this  will  from 
taking  effect. 

The  5  &  6  Vict  c.  35.  s.  60.,  Schedule  (A),  Na  IV., 
Rules  9  and  10,  will  be  relied  on  by  the  other  side :  but 
those  provisions  were  introduced  for  the  benefit  of  the 
tenant ;  and  seem  copied  from  the  Land  Tax  Act, 
4  fF.  Sf  M.  c.  1.,  sect  13  of  which  enacts,  '«And  the 
several  and  respective  tenants  of  all  and  every  the 
manors,  messuages,  &c.  which  by  virtue  of  this  Act 
shall  be  chargeable  with  any  pound  rates,  as  aforesaid, 
are  hereby  required  and  authorized  to  pay  such  sum  or 
sums  of  money  as  shall  be  rated  upon  such  manors,  &c., 
and  to  deduct  out  of  their  rents  so  much  of  the  said 
rates,  as  in  respect  of  the  said  rents  payable  for  such 
manors,  &c.  the  landlord  should  and  ought  to  bear. 
And  all  landlords,  both  mediate  and  immediate  (accor- 
ding to  their  respective  interests)  are  hereby  required 
to  allow  such  deductions  and  payments,  upon  receipt  of 
the  residue  of  the  rents :  And  every  tenant,  paying  the 
said  assessments  of  the  pound  rates,  shall  be  and  is 
hereby  acquitted  and  dischai^ed  for  so  much  money  as 
the  said  assessment  shall  amount  unto,  as  if  the  same 
had  been  actually  paid  unto  such  person  or  persons  unto 
whom  his  rent  should  have  been  due  and  payable.'^ 

There  is,  however,  this  important  difference  between 
the  two  Acts,  that  sect.  34  of  the  Land  Tax  Act  provides 


> 
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^'  that  nothing  in  this  Act  contained,  shall  be  constrned  1862. 
to  alter,  change,  determine,  or  make  void  any  contracts,  Tebtivq 
covenants,  or  agreements  whatsoever  between  landlord  tatlob. 
and  tenant,  or  others  touching  the  payment  of  taxes 
or  assessments,  &c. ;"  whereas  sect  103  of  the  5  &  6 
Vict.  c.  35.  enacts  that  "  all  contracts,  covenants,  and 
agreements  &c.,  for  the  payment  of  any  interest,  rent, 
or  other  annual  payment  aforesaid,  in  full,  without  allow- 
ing such  deduction  as  aforesaid,  shall  be  utterly  void.'' 
But  that  section  does  not  prohibit  the  giving  property 
by  will  free  of  income  tax.  A  man  has  a  right  to  devise 
as  much  of  his  property  as  he  pleases  to  another;  and 
no  wrong  is  done  to  the  revenue  by  devising  to  a  party 
a  rent  charge,  and  an  annuity  of  so  much  over  as  will 
satisfy  the  income  tax,  seeing  that  the  Crown  is  paid  by 
the  tenant  in  the  first  instance. 

In  Brewster  v.  Kitchin  (a)  it  was  held  that  a  cove- 
nant to  pay  a  rent  chai^,  without  deducting  for  any 
taxes,  extends  to  taxes  of  a  similar  nature  and  for  like 
purposes  with  those  before  imposed,  though  not  then 
subsisting. 

In  Stow  V.  Davenport  (b),  where  lands  were  devised  to 
trustees  on  certain  trusts,  and,  among  others,  that  the 
wife  of  the  devisor  should  take  from  and  out  of  the  same 
premises  an  annuity  or  yearly  rent  charge,  to  be  paid  clear 
of  all  taxes  and  deductions,  it  was  held  that  the  annuity 
was  to  be  paid  clear  of  legacy  duty,  under  36  G.  3.  c.  52. 
and  45  G.  3.  c.  28. 

In  several  cases  in  the  Court  of  Chancery,  the  ques- 
tion has  been  discussed  whether,  on  the  true  construction 
of  a  particular  will,  the  devisor  iatended  to  exempt  the 
devisee  from  the  payment  of  income  tax;  Thimer  v. 

(a)  1  Ld,  Sa^.  317.  (b)  5B.fAtLS59. 
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1862.        MuUineux  {a\ — a  discussion  which   would  have  been 
Febtiko      superfluous  if  a  statute  had  prohibited  his  so  doing. 
Tatloe.  ^^  Colbron  v.  Travers  (6),  where  landed  property  was 

demised  for  a  term  of  years  at  a  certain  rent^  with  a 
proviso  that^  if  the  income  tax  should  not  be  payable  at 
any  period  during  the  term^  the  rent  should  be  reduced 
by  a  certain  amount^  this  was  held  not  to  be  an  evasion 
of  the  Property  and  Income  Tax  Acts. 

Coleridge  (Dowdeswell  withhim)^  contra. — If  any  ques- 
tion depends  on  the  power  and  duty  of  the  trustees,  as 
between  them  and  the  cestui  que  trust,  that  is  matter 
for  a  Coiurt  of  equity.  But  the  question  here  is  a  simple 
legal  one, — namely,  what  is  the  right  of  the  owner  of  a 
rent  charge  created  by  devise,  as  against  the  owner  of 
the  property  on  which  the  rent  charge  is  imposed  ? 

The  Property  and  Income  Tax  Acts  render  void  any 
instrument  by  which  the  owner  of  a  rent  charge  is  ex- 
cused from  income  tax;  the  intention  of  the  Act  being 
that  the  person  who  enjoys  the  income  shall  pay  the 
tax ;  Howe  v.  Synge  {c),  Fuller  v.  Abbott  (d),  Tinckler  v. 
PrenHce  (e).  In  Wally.  Wall  (J),  ShadweU  V.  C.  says  of 
the  Property  and  Income  Tax  Act,  5  &  6  Vict,  c.  35.,  that 
it  is  quite  plain,  from  its  language,  that  the  thing  that  is 
given  is  the  thing  that  is  to  pay  the  tax.  In  Lethbridpe 
V.  Thurlow  (g),  where  there  was  a  gift  by  will  of  a  rent 
charge  ^'  clear  of  legacy  duty  and  every  other  deduction 
whatsoever,''  it  was  held  not  clear  of  the  property  orincome 
tax.     [He  also  cited  The  Attorney  General  v.  Shield  (A).] 

It  is  argued  by  the  other  side  that  sect.  103  of  the 

(a)  1  John,  #  H,  334. 

(b)  6  L.  T.  K  a,  287 ;  12  C.  B,  N,  8. 181. 

(r)  15  East,  440.  (rf)  4  Taunt,  105. 

(e)  4  Tmmt  549.  (/)  15  Sim.  513.  520. 

(g)  15  Beav.  334.  {h)  Z  H.  ^  N.  834. 
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5  &  6  Vtct  c.  35.  does  not  mention  toills ;  but  that  was  1862. 
not  necessary,  as  the  case  is  fully  provided  for  by  sect  60,  Festiko 
Schedule  (A.),  No.  IV.,  Rules  9  and  10.  TatLor. 

The  true  test  is  to  consider  whether  the  devisee  could 
enforce  her  claim  by  distress.  Now  the  Legislature  could 
not  have  intended  to  expose  the  tenants  of  lands  to  be  dis- 
trained on  for  varying  amounts  like  this;  beside  which, 
the  statute  provides  that  payment  of  the  income  tax  to 
the  Crown  shall  be  deemed  payment  to  the  landlord. 

The  cases  on  the  Land  Tax  Acts  are  distinguishable,  for 
those  Acts  contain  no  provisions  invalidating  contracts 
as  the  Property  and  Income  Tax  Acts  do.  Barksdale  v. 
Giiliat  (a)  is  an  authority  that  the  Legislature  contem- 
plated such  cases. 

The  Legacy  Duty  Act,  36  G.  3.  c.  52.,  enacts,  sect  21., 
"  Provided  always,  and  be  it  further  enacted,  that  if  any 
direction  shall  be  given,  by  any  will  or  testamentary  in- 
strument for  payment  of  the  duty  chargeable  upon  any 
legacy  or  bequest  out  of  some  other  fund,  so  that  such 
legacy  or  bequest  may  pass  to  the  person  or  persons  to 
whom  or  for  whose  benefit  the  same  shall  be  given,  free  of 
duty,  no  duty  shallb  e  chai^eable  upon  the  money  to  be 
applied  for  the  payment  of  such  duty,  notwithstanding 
the  same  may  be  deemed  a  legacy,  to  or  for  the  benefit 
of  the  person  or  persons  who  woidd  otherwise  pay  such 
duty^' ;  and  there  are  analogous  provisions  in  the  subse- 
quent Acts  on  the  subject 

Lard  Lovat  v.  The  Duchess  of  Leeds  (J)  may  be  relied 

on,  but  there  there  was  a  collateral  fund  specifically 

•  appropriated  to  meet  the  liability  to  the  taxes.     Colbron 

V.  Travers  (c)  was  rightly  decided ;  for  there  was  nothing 

(a)  1  Swanat  662. 

(b)  10  W.  5.  397;  2  Drew. #  -8»k  62. 

(c)  6L.T,N,  A  287;  12  C,  B,  N.  S  181. 
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1862.        ^  impeach  the  contract  between  the  landlord  aad  tenant; 
Pj^jjj^      and  in  Turner  v.  MuUmeux  (a)  the  present  point  wa«  not 
raised. 


Tatlob. 


> 


Lush,  in  reply. — ^The  answer  to  the  aq^oment  that  it 
was  unnecessary  to  provide  for  wiUt,  in  sect  108  of  5  &6 
Vict  c.  35.^  because  that  case  was  provided  for  by  Boles 
9  &  10  of  sect  60,  Sch.  (A.),  No.  IV.,  is,  that  those  Bnles 
provide  for  cases  of  contract  also,  so  that  sect  108  would 
be  altogether  useless. 

Lard  Lavat  v.  The  Duchess  of  Leeds  {b)  is  an  expreai 
authority  on  the  point ;  whereas  the  question  was  not 
raised  in  fFaU  v.  Wall  (c),  Lethbridge  v.  Thurlow  (d),  or 
Howe  V.  Synffe  {e).  The  Attorney  General  v.  Shield  (/) 
was  the  case  of  a  contract^  and  consequently  within  the 
express  words  of  sect.  103  of  9  &  10  Vict  c  85. 

Cur.  adv.  tmU. 

The  judgment  of  the  Court  was  now  delivered  by 

Eble  C.  J.  The  question  in  this  case  arises  upon  a 
will,  the  construction  of  which  is  undisputed.  The 
testator  thereby  devised  to  his  wife,  now  Dowager 
Duchess  of  Somerset,  a  rent  charge  of  2200il  per  annumj 
to  be  free  from  income  tax,  and  created  a  trust  term 
to  insure  its  payment  She  has  distrained  for  arrears 
without  allowing  income  tax,  following  therein  the  terms 
of  the  will  and  the  admitted  intention  of  the  testator. 

If  she  was  liable,  notwithstanding  the  terms  of  the 
will,  to  allow  the  income  tax,  there  ought  to  be  judgment 

(a)  1  John,  ^  H.  334. 

(A)  10  W,  R.  397;  2  Drew,  j-  Sth,  62. 

(c)  15  Sim.  513.  (d)  16  Beav.  334. 

(e)  15  East,  440.  {f)ZH.^N.  834. 


V. 

Tat  LOB. 
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for  the  plaintiff,  but,  if  the  will  is  to  prevail,  there  ought        i862. 
to  be  judgment  for  the  defendants.  FESTiua 

On  the  part  of  the  plaintiff  it  was  argued  that  the 
will  was  inoperative,  in  so  far  as  it  directed  that  the  rent 
charge  should  be  clear  of  income  tax,  and  that  by  reason 
of  The  Income  Tax  Act,  5  &  6  Vict  c.  35.,  which  autho- 
rizes this  deduction,  by  a  landlord  or  owner  being  occupier 
and  charged  to  the  income  tax,  of  a  proportion  of  the 
tax  from  a  rent  charge,  and,  by  the  103rd  section,  im- 
poses penalties  upon  any  person  refusing  to  allow  any 
deduction  authorized  to  be  made  by  this  Act  out  of, 
inter  alia,  any  such  rent,  and  enacts  that  "  all  contracts, 
covenants,  and  agreements  made  or  entered  into,  for 
payment  of  any  interest,  rent,  or  other  annual  payment 
aforesaid,  in  full,  without  allowing  such  deduction  as 
aforesaid,  shall  be  utterly  void/'  Upon  this  ground  the 
Court  of  Queen's  Bench  gave  judgment  for  the  plaintiff. 

The  defendants,  on  the  other  hand,  contend :  First, 
that  the  103d  section,  in  terms,  excludes  wills,  and  that 
it  is  therefore  competent  to  a  testator  to  direct  that  a 
rent  charge  created  by  his  will  shall  be  free  from  income 
tax,  althqpgh  that  cannot  be  done  directly  by  a  "  contract, 
covenant,  or  agreement^ '  inter  vivos,  which  alone  are 
mentioned  in  the  statute;  secondly,  that,  at  all  events,  the 
trust  term  might  be  resorted  to  to  enforce  payment  of  the 
entire  charge  clear  of  income  tax,  and  that  the  question 
in  the  case  being  one  of  substance  as  to  what  amount 
was  payable  under  the  will,  ought  to  be  answered  in 
favour  of  the  defendants ;  and,  lastly,  it  was  said  that, 
if  necessary,  the  will  might  be  read  as  granting,  over 
and  above  the  2200/.  a  year,  an  annuity  proportioned  to 
the  income  tax,  which,  from  time  to  time,  might  be 
assessed  upon  the  property,  so  that  payment  of  2200/. 

VOL.  III.  R  B.    &   s. 
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1862.  clear  should  be  secured  to  the  Duchess.  Up<m  this 
Yestihq  latter  point  the  cases  collected  in  the  notes  to  4th 
Jarman^s  Bythewood^  by  Sweet,  162,  tit  Indemnity,  may 
be  referred  to.  They  were  referred  to  and  acted  upon 
in  an  unreported  case  in  this  Court  of  GirdlesUme  t. 
McGowran. 

It  is  unnecessary  for  us  to  express  any  opinion  upon 
either  of  these  points  except  the  firsts  because  upon  that 
we  are  of  opinion  that  the  defendants'  argument  ought 
to  prevail.  The  directions  in  the  statute  as  to  deductions 
firom  a  rent  charge  apply  generally  without  r^ard  to 
whether  the  instrument  creating  the  charge  be  inter 
yivos  or  testamentary,  but  such  directions  are  quite 
consistent  with  a  provision  similar  to  that  contained  in 
section  34  of  The  Land  Tax  Act,  4  fF.SfM.c.  1.,  that 
deeds,  or  other  instruments  should  not  be  interfered 
with.  Accordingly,  we  find  it  impossible  to  exclude  firom 
consideration  this  remarkable  omission  of  wills  in  the 
103d  section  of  The  Income  Tax  Act,  which  nullifies 
"  contracts,  covenants,  and  agreements  made  or  entered 
into,  for  payment  of  any  interest,  rent,  or  other  annual 
payment  aforesaid,  in  fiill,  without  allowing  sneh  deduc- 
tion.^'  This  omission  could  not  have  been  accidental,  if  to 
make  out  that  would  help  the  plaintifi^,  because,  shortly 
before,  wills  are  expressly  referred  to.  Nor  is  it  so 
absurd  to  suppose  that  wills  should  have  been  intended 
by  the  Legislature  to  stand  upon  a  different  footing 
from  deeds,  as  to  justify  us  in  being  astute  to  find 
reasons  for  introducing  them  into  a  nullifying  clause,  firom 
which  the  Legislature  has,  for  aught  we  can  tell,  deli- 
berately omitted  them. 

From  the  natmre  of  this  question,  both  of  the  real 
parties  to  this  litigation  must  have  taken  their  respective 
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rights  firom  the  bounty  or  the  forbearance  of  the  testator.  1862. 
It  is  not  a  question  which  could  properly  arise  in  a  Court  festino 
of  common  law  between  the  Duchess  and  a  tenant  whose 
interest  was  derived  from  the  testator  in  his  lifetime, 
and  continued  after  his  death.  It  must  substantially  be 
a  dispute  between  the  Duchess  and  either  the  Duke's 
heir,  with  whose  succession  he  has  not  interfered  beyond 
devising  the  rent  charge,  or  his  devisee,  or  a  person 
or  persons  claiming  under  such  heir  or  devisee.  And 
it  is  not  unreasonable  that  the  rights  of  such  persons 
should  be  governed  by  the  terms  of  the  will,  so  far 
as  they  are  not  clearly  shewn  to  be  contrary  to  law. 
This  the  more  obvious  because  it  must  be  admitted 
that,  by  a  grant  'to  trustees  of  a  separate  annuity  of 
sufficient  amount,  upon  trust  to  repay,  from  time  to  time, 
the  amount  of  the  income  tax  to  the  Duchess,  and  the 
residue  to  whoever  might  be  entitled  subject  thereto, 
the  object  of  the  testator  might  become  legally  and 
effectually  accomplished.  This  devise  as  it  stands  does 
more  directly,  and  in  our  opinion  with  equal  effect,  pro- 
duce the  same  result. 

Upon  this  ground  we  reverse  the  judgment  complained 
of,  and  give  judgment  for  the  defendants. 

Judgment  reversed. 
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Thursday^ 
NavemberlZ^. 


Public  nui- 
sance. 
Footway. 
Canal. 

9  &  10  Vict. 
C.93. 


BiNKS,  administrator  of  Bines,  against  The  South 
Yorkshire  Railway  and  River  Dun  Company. 


1.  The  owner  of  land  adjoining  a  public  road  is  under  no  obligation 
to  fence  excavations  in  his  land  unless  they  are  so  near  to  the  road  as  to 
be  dangerous  to  persons  lawfully  using  it 

2.  'miere  a  canal  Company  constructed  a  canal  bv  the  side  of  an 
ancient  public  footway,  at  a  distance  of  about  twenty-four  feet  ftom  it» 
with  a  towing  path  on  the  bank  of  the  canal,  and  an  intermediate  space 
between  them,  and,  in  consequence  of  the  acts  of  persons  authorized  by 
the  Company,  the  distinction  between  the  footway  and  the  canal  had 
become  obliterated ;  and  it  appeared  that,  although  the  public  had  no 
right  to  pass  over  the  intermwiiate  space  between  the  footway  and  the 
canal,  they  were  permitted  by  the  Company  to  do  so  without  objection  : 
Held,  that  the  Company  were  under  no  obligation  to  fence  the  canal ; 
and  consequently  that  no  action  lay  against  them,  under  the  9  &  10  Vict, 
c.  93.,  by  the  personal  representative  of  a  party  who  had  quitted  the 
footway,  and,  m  consequence  of  the  dangerous  state  of  the  canal,  fell  in 
and  was  drowned. 


nPHIS  was  an  action,  under  9  &  10  Fict  c.  93.,  by  the 
plaintiff,  as  father  and  administrator  of  Benjamin 
Sinks. 

The  declaration  alleged  that  the  defendants  were  pos- 
sessed of  land  near  to  and  adjoining  an  ancient  common 
and  pubUc  footway,  and  had  made  and  constructed  and 
were  possessed  of  a  certain  hole,  ditch,  cut  and  canal 
in  and  upon  the  said  land,  and  adjoining  and  close  to 
and  by  the  side  of  the  said  ancient  and  common  and 
public  footway,  and  being  wholly  unfenced,  unguarded 
and  unlighted  by  day  or  by  night,  and  then  containing 
a  large  quantity  of  water;  that  the  existence  of  the  said 
hole,  ditch,  cut  and  canal  so  being  in  and  upon  the  land 
so  adjoining  the  said  ancient  and  common  and  public 
footway,  and  so  being  wholly  unfenced,  unguarded  and 
unlighted  by  day  or  by  night,  and  so  containing  a  large 


XXVI.    VICTORIA. 


245 


quantity  of  water,  was  dangerous  to  any  person  passing- 
along  the  footway,  either  by  night  or  day,  even  if  ' 
ordinary  care  were  employed  by  such  person,  and  was 
a  nuisance  to  the  said  ancient  and  common  and  public 
footway,  and  to  all  persons  using  the  same;  and  the 
defendants,  by  reason  of  the  premises  and  of  their  pos- 
session of  the  said  land,  ought  to  have  sufficiently 
guarded,  fenced  off,  railed  in  and  lighted  the  said  hole, 
ditch,  cut  and  canal  so  as  to  prevent  damage  or  injury 
to  any  person  or  persons  lawfully  passing  in  and  along 
the  footway :  yet  the  defendants,  whilst  they  were  so 
possessed  of  the  land,  and  of  the  hole,  ditch,  cut  and 
canal  as  aforesaid,  wrongfiilly  and  contrary  to  their  duty 
in  that  behalf,  permitted  and  suffered  the  land  and  the 
hole,  ditch,  cut  and  canal  to  be  and  continue,  and  the 
same  were,  before  and  at  the  time  of  the  death  of 
Benjamin  Binks,  so  wholly  unguarded,  not  fenced  off  or 
railed  in,  and  without  any  light,  that  by  reason  of  the 
premises,  and  by  reason  of  the  existence  of  the  hole, 
ditch,  cut  and  canal  in  and  upon  the  land  and  adjoining 
the  ancient  and  common  and  public  footway  so  wholly 
unfenced,  unguarded  and  unlighted  as  aforesaid  by  day 
or  by  night,  and  containing  a  large  quantity  of  water 
as  aforesaid,  and  by  reason  of  the  want  of  proper  and 
sufficient  guarding,  fencing  off,  and  railing  in  and  light- 
ing of  the  hole,  ditch,  cut  and  canal  as  aforesaid,  the 
said  Benjamin  Binhs,  who  was  lawfully  passing  in  and 
upon  the  footway,  lost  his  way,  missed  his  path,  slipped 
and  fell  into  the  hole,  ditch,  cut  and  canal,  and  was 
thereby  killed,  &c 

Pleas.     First,  not  guilty.     Secondly,  that  the  defend -^ 
ants  were  not  possessed  of  the  land  near  to  or  adjoining 
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the  ancient  common  and  public  footway.  Thirdly,  that 
the  defendants  had  not  made  and  constmcted,  nor  were 
they  possessed  of,  the  hole,  ditch,  cut  and  canal  in  or 
upon  the  land  of  the  defendants,  adjoining  or  dose  to 
or  by  the  side  of  the  ancient,  common  and  public  foot- 
way. Fourthly,  that  the  existence  of  the  hole,  ditch,  cut 
and  canal  so  being  on  their  land  was  not  dangerous  to 
any  person  passing  along  the  footway,  either  by  night 
or  by  day,  nor  was  it  a  nuisance  to  the  ancient  and 
common  and  public  footway,  nor  to  all  persons  using 
the  same.  Fifthly,  that  it  was  not  the  duty  of  the  defend- 
ants to  have  so  sufficiently  guarded,  fenced  off,  railed  in 
and  lighted  the  hole,  ditch,  cut  and  canal  as  to  prevent 
damage  or  injury  to  any  person  or  persons  lawfully 
passing  along  the  same. 

On  the  trial,  before  Martin  B.,  at  the  Summer  Assizes 
at  York,  1861,  it  appeared  that  the  deceased  was  sixteen 
years  old,  earning  6«.  a  week  as  an  apprentice,  and  was 
also  employed  by  a  tradesman  at  Rotherham  to  go  errands, 
for  which  he  received  from  2$.  6d.  to  4».  a  week.  On 
the  6th  March,  1861,  he  was  sent  on  one  of  these 
errands  to  TTie  Holmes.  He  started  by  the  7  o'clock 
train  from  Rotherham,  but,  through  some  mistake,  in- 
stead of  getting  out  at  T/ie  Holmes,  he  went  on  to 
Briffhtside,  and,  not  having  sufficient  money  to  pay  his 
fare  back,  he  set  off  to  walk  to  The  Holmes  along  a 
footpath,  the  night  being  wet  and  dark.  The  deceased 
had  reached  Jordan  Cottages,  by  the  side  of  a  canal  of 
which  the  defendants  were  proprietors,  and,  after  resting 
there  a  short  time,  he  resmned  his  journey,  and  had 
proceeded  along  the  footpath  mentioned  in  the  pleadings, 
but  shortly  afterwards  fell  into  the  canal  and  was  drowned. 
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This  footpath  is  an  ancient  footpath  from  Sheffield  to 
Bother hmru  From  Jordan  Dam  to  halfway  towards  The 
Holmes  it  follows  the  margin  of  a  goit  or  ditch^  as  to 
which  there  was  no  evidence  when  it  was  made  :  there 
was  a  slight  breadth  of  grass  between  the  footpath  and 
the  goit  or  ditch.  The  defendants  constructed  their 
canal  in  1834,  under  the  powers  of  an  Act  of  Parlia- 
ment, and  afterwards  made  a  towing  path  about  eight 
feet  wide.  In  the  first  instance  there  was  grass  land 
between  the  foot  path  and  the  towing  path  all  the  way 
from  Jordan  Dam  to  The  Holmes ;  the  width  of  the 
grass  varying  from  nothing  to  four  or  five  yards.  Soon 
after  the  canal  was  opened  the  tenant  of  the  land  beyond 
Jordan  Dam  asked  permission  to  cart  up  the  bank  along 
the  canal  or  strip  of  land  between  the  towing  path  and 
footpath:  this  was  conceded  by  the  defendants  upon 
a  payment  of  2s.  6d.  a  year,  and  they  also  received 
Id.  for  every  cart  belonging  to  other  persons  who 
used  the  road.  This  use  of  the  road  destroyed  the  grass 
between  the  footpath  and  the  towing  path;  and  the 
defendants,  for  the  purpose  of  repairing  the  road  and 
footpath,  had  covered  the  surface  of  both  with  ashes  or 
cinders.  At  the  place  where  the  body  of  the  deceased 
was  found  the  footpath  was  close  to  the  goit.  The 
whole  space  between  the  goit  and  the  canal  was  about 
twenty-two  or  twenty-four  feet  wide,  the  towing  path 
being  six  feet  wide,  the  footpath  three  or  four  feet  yride, 
and  the  remaining  space,  about  fourteen  or  fifteen  feet 
wide,  being  between  the  footpath  and  the  towing  path : 
the  surface  of  that  space  was  the  same,  so  that  the  foot- 
path was  undistinguishable  from  the  road.  The  canal 
was  unfenced  and  unprotected. 
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1SG2.  By  contpnt,  a  icrdict  w»  entered  fior  the  plaintiff^ 

~  B»Ks  ^"^  ^^  damjiges,  letTe  being  named  to  the  defoid- 

^"^^  antB  to  more  to  enter  a  ncmsoit  if  the  Court  should  be 

^aS""*  of  opinion  that  there  was  no  eridenoe  on  which  the  jury 

and  oonld  iiroperly  find  a  Terdict  for  the  phdntiff 

Birer  Dew  r     mt-  j  r 

Compu J.  In  the  following  Alkkaebmas  Term, 

£lt/icainc/Jaiiiefobtained  a  rule  nisi  accordingly;  which 
was  argued  in  this  Term,  Nacember  10th  and  ISth,  on 
which  latter  day  judgment  was  given. 

MelUsh  and  J.  Kay  shewed  cause. — ^The  defendants 
are  liable  in  this  action,  as  their  canal  is  a  dangerous 
nuisance  to  persons  passing  along  the  footpath.  Perhaps 
the  defendants  would  not  have  been  answerable  for  any 
mischief  to  persons  passing  along  the  footpath  and  fall- 
ing into  the  canal  when  it  was  first  made,  nor  as  long 
as  the  distinction  between  the  footpath  and  the  towing 
path  continued  j  but  as  soon  as  the  footpath  ceased  to 
be  distinguishable  from  the  towing  path,  by  reason  of 
the  defendants  procuring  or  permitting  the  boundary 
between  them  to  be  obliterated,  the  canal  became  a 
dangerous  nuisance.  It  is  not  necessary  that  the  nui- 
sance should  adjoin  the  highway.  In  JBames  y.  Ward  {a) 
Maule  J.,  in  delivering  the  judgment  of  the  Court,  said, 
p.  420  : — "  The  result  is, — considering  that  the  present 
case  refers  to  a  newly-made  excavation  adjoining  an 
immemorial  public  way,  which  rendered  the  way  unsafe 
to  those  who  used  it  with  ordinary  care, — it  appears  to  us, 
after  much  consideration,  that  the  defendant,  in  having 
made  that  excavation,  was  guilty  of  a  public  nuisance, 
even  though  the  danger  consisted  in  the  risk  of  acci- 
(rt)  9  a  B.  392. 
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dentally  deviating  from  the  road/'  Bird  v.  Holbrook  (a) 
was  there  relied  on  as  an  answer  to  the  objection  that 
the  deceased  was  a  trespasser  on  the  defendant's  land 
at  the  time  the  injury  was  sustained.  In  Hardcastk  v. 
The  South  Yorkshire  Railway  and  River  Dun  Com- 
pany (b)  there  was  a  substantial  space  between  the  path 
and  the  excavation^  and  the  deceased^  instead  of  follow- 
ing the  path  which  turned  to  the  right  over  a  bridge, 
walked  straight  on^  and  so  fell  into  the  excavation ;  and 
Pollock  C.  B.,  delivering  the  judgment  of  the  Court, 
said,  pp.  74,  75  : — "  When  an  excavation  is  made  adjoin- 
ing to  a  public  way,  so  that  a  person  walking  upon  it 
might,  by  making  a  false  step,  or  being  affected  with 
sudden  giddiness,  or,  in  the  case  of  a  horse  or  carriage 
way,  might,  by  the  sudden  starting  of  a  horse,  be  thrown 
into  the  excavation,  it  is  reasonable  that  the  person 
making  such  excavation  should  be  liable  for  the  conse- 
quences; but  when  the  excavation  is  made  at  some 
distance  from  the  way,  and  the  person  falling  into  [it] 
would  be  a  trespasser  upon  the  defendant's  land  before 
he  reached  it,  the  case  seem  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  *  *  *  We  think  that 
the  proper  and  true  test  of  legal  liability  is,  whether 
the  excavation  be  substantially  adjoining  the  way."  In 
Hounsell  v.  Smyth  (c),  where  a  quarry  was  in  a  common 
near  to  and  between  two  public  highways  leading  over 
the  common,  it  was  held  that  there  was  no  ground  of 
action  ;  but  Williams  J.  said,  p.  742  : — "  The  general 
doctrine  as  to  the  non-liability  of  owners  of  land  to 
fence  excavations  therein  was  qualified  to  this  extent  by 

(a)  4  Bing,  628.  (6)  4  H,  4' N.  67. 

(c)  7C.  B.N.  8.731, 
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those"  (ie.  Bamesy.  Ward{a)  and  Hardcasiky.  The  Soutl 
Yorkshire  Railway  and  River  Dun  Company  {b)  )  "  amongsl 
other  cases^  that  the  excavation  mnst  not  be  made  so  nesj 
to  a  public  road  as  to  amount  to  a  public  nuisance,  an£ 
that^  if  it  do  amount  to  a  public  nuisance^  and  a  particnlai 
injury  result  therefrom  to  an  individual^  an  action  wil 
lie,— on  the  well  established  principle  of  law^  that,  when 
a  particular  injury  results  from  a  public  nuisance,  it  ii 
the  subject  of  compensation  in  damages  to  the  individual 
by  whom  such  injury  is  sustained."  In  the  preaeni 
case  the  defendants  have  undertaken  to  define  what  the 
footpath  is  to  which  the  public  are  entitled,  and  that  i1 
extends  to  the  edge  of  the  canal ;  and  any  person  uainj 
the  towing  path  f^  a  footpath  might  plead  leave  anc 
license  to  an  action  of  trespass  by  the  Company.  [Black- 
bum  J.  The  act  of  which  the  plaintiff  complains  i! 
nonfeasance  rather  than  misfeasance.  Wightman  J 
Must  not  a  person  who  has  the  easement  of  a  way  ovei 
the  land  of  another  take  care  to  use  that  way  only  i 
Mellor  J.  Suppose  a  hot  or  dry  summer  in  which  the 
grass  which  used  to  form  the  boundary  line  between  the 
footway  and  the  towing  path  withered  and  died.]  Oi 
a  fall  of  snow  in  the  winter :  in  those  cases  the  cana 
without  a  fence  would  become  a  nuisance. 


Edward  James,  Cleasby,  and  Hannay,  in  support  o: 
the  rule. — An  action  will  doubtless  lie  for  injury  to  ax 
individual  resulting  from  a  public  nuisance ;  but  Hard- 
castle  V.  The  South  Yorkshire  Railway  and  River  Du% 
Company  (i)  and  Hounsell  v.  Smyth  (c)  are  authorities 


(fl)  9  C  B,  392. 
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that  the  present  action  cannot  be  maintained.  This  canal 
was  clearly  not  a  public  nuisance  at  the  time  when  it  was 
constructed^  and  nothing  has  been  done  since  to  make  it 
such.  There  was  no  evidence  from  which  a  license  on 
the  part  of  the  defendants  to  the  public  to  use  the  interme- 
diate land  and  the  towing  path  could  be  presumed ;  and^  if 
there  had  been  such  a  license^  the  persons  taking  advan- 
tage of  it  must  take  it  with  its  risks.  Where  a  highway 
runs  through  land^  the  owner  is  not  bound  to  fence  a 
dangerous  bog  upon  the  land  which  is  at  a  distance 
fix)m  the  highway.     (They  were  then  stopped.) 
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WioHTMAN  J.  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  declaration  allies  the  existence 
of  an  ancient  common  and  public  footway^  and  that  ad- 
joining and  close  to  and  by  the  side  of  it  was  a  canal^ 
the  property  of  the  defendants^  which  being  "whoDy 
unfenced,  unguarded  and  unlighted  by  day  or  by  night, 
and  containing  a  large  quantity  of  water,  was  dangerous 
to  any  person  passing  along  the  footway,  either  by  night 
or  by  day,  even  if  ordinary  care  were  employed  by  such 
person,  and  was  a  nuisance  to  the  footway,  and  to  all 
persons  using  the  same.'^  Here  the  canal  is  said  to  be  ad- 
joining a  common  and  public  footway.  In  truth  it  was 
not, — it  was  at  the  distanceof  several  feet, — about  twenty- 
four.  It  is  true  that  there  was  no  fence,  properly  so 
called,  between  the  public  highway  and  the  canal,  to  pre- 
vent persons  passing  from  the  former  to  the  latter,  and 
it  seems  that,  from  circumstances,  the  distinction  between 
the  pathway  and  the  intermediate  space  had  become 
obliterated. 

Now  I  adopt  the  view  taken  by  the  Court  of  Common 
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Fleas  in  Hounsell  v.  Smt/th  (a),  and  in  particular  that 
part  of  the  judgment  of  Keating  3.  in  which  he  says, 
p.  746,  "To  throw  upon  the  owners  the  obligation  of 
fencing  this  excavation  in  their  waste  land  adjoining 
the  roads,  it  ought  to  be  shewn  that  the  excavation  was 
so  near  to  the  roads  as  to  be  dangerous  to  persons  law- 
fully using  them.''  And  Williams  J.,  p.  743,  observes, 
"  No  right  is  alleged :  it  is  merely  stated  that  the  owners 
allowed  all  persons  who  chose  to  do  so,  for  recreation  or 
for  business,  to  go  upon  the  waste  without  complaint, — 
that  they  were  not  churlish  enough  to  interfere  with  any 
person  who  went  there.  One  who  thus  uses  the  waste 
has  no  right  to  complain  of  an  excavation  he  finds  there. 
He  must  take  the  permission  with  its  concomitant  con- 
ditions, and,  it  may  be,  perils.'' 

There  can  be  no  question  that  here  the  public  have 
been  permitted  without  objection  to  pass  over  the  in- 
termediate space  between  the  road  and  this  dangerous 
canal;  but  no  riffht  in  them  to  pass  over  it  is 
alleged, — they  have  at  most  only  a  mere  permission, 
and  those  who  take  that  permission  must  take  it  with 
all  chances  of  meeting  with  accidents.  The  defendants 
were  not  under  any  obligation  to  fence  the  highway 
against  the  canal,  which  was  not  shewn  to  be  so  near  as 
to  be  dangerous  to  a  person  using  the  road  in  the 
regular  line. 


Blackburn  J.  I  am  of  the  same  opinion.  Hard- 
castle  V.  TTie  South  Yarhshire  Railway  and  River  Dun 
Company  (6)  is  an  authority  in  point,  where  it  was  held, 


(«)  7  C.  B,  N,  8,  731. 
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in  a  considered  judgment  of  the  Courts  that  the  exca- 
vation into  which  a  party  falls  must  be  adjoining  to  a 
public  way,  in  order  to  render  the  owner  of  the  land 
liable  for  the   mischief.     The  Lord   Chief  Baron,  in    ^^^" 
delivering  judgment,  says,  pp.  74 — 5,  "  When  an  exca-         ^^ 


Sinks 

V. 

Sooth 


vation  is  made  adjoining  to  a  public  way,  so  that  a 
person  walking  upon  it  might,  by  making  a  false  step, 
or  being  affected  with  sudden  giddiness,  or,  in  the  case 
of  a  horse  or  carriage  way,  might,  by  the  sudden  start- 
ing of  a  horse,  be  thrown  into  the  excavation,  it  is 
reasonable  that  the  person  making  such  excavation 
should  be  liable  for  the  consequences.  *  ♦  ♦  ♦ 
We  think  that  the  proper  and  true  test  of  legal  liability 
is,  whether  the  excavation  be  substantially  adjoining 
the  way,  and  it  would  be  very  dangerous  if  it  were 
otherwise, — if  in  every  case  it  was  to  be  left  as  a  feet 
to  the  jury,  whether  the  excavation  were  sufficiently 
near  to  the  highway  to  be  dangerous.'^  I  do  not  say 
whether  that  decision  is  right  or  wrong :  in  either 
event  we  are  bound  by  it  in  this  Court ;  and  it  is  not 
a  question  for  the  jury,  but  for  the  Judge,  Was  the 
excavation  substantially  adjoining  the  way  ?  I  do  not 
think  it  is  possible,  on  the  evidence  here,  to  say  that 
this  canal  was  adjoining  to  the  highway  originally. 
There  was  an  intervening  breadth  of  towing  path,  of 
about  nine  feet,  and  a  strip  of  grass,  which  was  agreed 
to  be  a  marked  and  real  distinction. 

In  order  to  distinguish  this  case  from  that  to  which 
I  have  referred,  it  was  argued  that  such  alterations  had 
been  made  in  the  towing  path  that  they  obliterated 
the  distinction  between  it  and  the  footway,  and  so 
rendered  it  not  noticeable^  especially   at  night,   and 
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consequently  dangerous.  But  I  do  not  think  that  that 
amounts  to  making  the  canal  adjoin  the  footwaj^  if  it 
did  not  do  so  before. 

There  may  possibly  be  cases  where  the  owner  of  knd 
adjoining  a  way^  may  by  his  acts^  induce  the  public  to 
go  near  to  an  excavation  in  his  land  so  as  to  get  into 
danger;  in  which  case  it  would  be  the  same  thing  whe- 
ther the  way  were  a  highway  or  not.  But  that  shouU 
be  distinctly  proved^  whereas  the  only  evidence  adduced 
here  amounts  to  nothing  of  the  kind. 


M£LL0K  J.  Hardcastle  v.  The  South  Yorkthirt 
Railway  and  River  Dun  Company  {a),  explaining  as  it 
does  Barnes  v.  Ward  (b),  is  rightly  decided,  and  I 
think  the  only  difference  between  that  case  and  the 
present  is^  that  the  judgment  there  assumes  that  the 
going  off  the  towing  path  would  be  a  trespass;  here 
perhaps  trespass  would  not  be  maintainable.  The  per- 
sons here  who  say  that  they  are  not  trespassers  by  going 
out  of  the  footway  must  take  their  licence  with  its 
dangers. 

There  was  therefore  no  evidence  to  go  to  the  jury, 
and  this  rule  must  be  made  absolute. 

Rule  absolute. 


(«)  4  H.  4-  ^.  07. 


(6)  9  a  5.  392. 
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The  Queen  against  Bbat.  ^^^^^ 

,    -^  ,      _  ^ovemier  3d, 

1.  Under  The  Vexatious  Indictments  Act,  22  &  23  Vict,  e,  17.,  it  is  

sufficient  if  the  consent  of  the  Judge  to  the  prosecution  is  given  in  pv--*vj^ 

writing ;  and  no  previous  summons  or  notice  to  the  party,  or  even  aflft-  r^-ljH*^ 

davit  of  the  facts,  is  necessaiy.  A^^k 

2.  The  Court  will  not  interfere  with  the  exeidse  of  the  discretion  of  '^^  7  fL 
the  Judge  under  this  statute.  I?;!'  ik  yu:* 

3.  A  person  having  given  evidence  at  a  trial,  the  Judj^  did  not  give       j^ 
any  direction  to  prosecute  him  for  perjury.  About  a  fortnight  afterwards,  A^,,-^/    r 
application  was  made  to  the  same  Ju<lge  for  his  consent  for  that  purpose,  r^^**** 
The  party  had  received  no  notice  of  the  application,  which  was  not  /^S/*r«i/r« 
founded  on  either  summons  or  affidavit ;  but  a  copy  of  a  newspaper,      -  cLlH 
containing  a  report  of  the  proceedings  at  the  trial,  was  laid  before  the  ^^  w«*'^« 
Judge  to  refresh  his  memory  as  to  the  facts,  on  which  he  wrote  "  I  con- 
sent to  the  prosecution  in  this  case :"  held  sufficient  within  the  statute. 

^PHIS  was  an  applicatioD  for  a  certiorari  to  bring  into 
this  Court  an  indictment  for  perjury  found  at  the 
Central  Criminal  Court,  in  order  that  it  might  be 
quashed  for  want  of  jurisdiction.  The  question  had 
been  before  Melhr  J.  at  Chambers,  who  referred  it  to 
the  Court. 

Stat.  22  &  23  Vict.  c.  17.  s.  1.  enacts:  "No  biU  of 
indictment  for  any  of  the  offences  following,  viz.  per- 
jury, subornation  of  perjury,  conspiracy*  obtaining 
money  or  other  property  by  false  pretences,  keeping  a 
gambling  house,  keeping  a  disorderly  house,  and  any 
indecent  assault,  shall  be  presented  to  or  found  by  any 
grand  jury,  unless  the  prosecutor  or  other  person  pre- 
senting such  indictment  has  been  bound  by  recognizance 
to  prosecute  or  give  evidence  against  the  person  accused 
of  such  offence,  or  unless  the  person  accused  has  been 
committed  to  or  detained  in  custody,  or  has  been  bound 
by  recognizance  to  appear  to  answer  to  an  indictment 
to  be  preferred  against  him  for  such  offence,  or  unless 
such  indictment  for  such  offence,  if  charged  to  have 
been  committed  in  England,  be  preferred  by  the  direc- 
tion or  with  the  consent  in  writing  of  a  Judge  of  one 
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1862.  of  the  superior  Courts  of  law  at  Wettminsterf  or  of  Her 
TuE  QuKEM  Majest/s  Attorney  General  or  Solicitor  General  for 
England^  or  unless  such  indictment  for  such  offence^  if 
charged  to  have  been  committed  in  Ireland^  be  preferred 
by  the  direction  or  with  the  consent  in  writing  of  a  Judge 
of  one  of  the  superior  Courts  of  law  in  Dublin^  or  of  Her 
Majesty's  Attorney  General  or  Solicitor  General  for 
Ireland,  or  (in  the  case  of  an  indictment  for  perjury)  by 
the  direction  of  any  Court,  Judge,  or  public  functionary 
authorized  by''  stat.  14  &  15  Vict  c.  100.  "to  direct  a 
prosecution  for  perjury." 

Sect.  2.  "  Where  any  chai^  or  complaint  shall  be 
made  before  any  one  or  more  of  Her  Majesty's  justices 
of  the  peace  that  any  person  has  committed  any  of  the 
offences  aforesaid  within  the  jurisdiction  of  such  justice^ 
and  such  justice  shall  refuse  to  commit  or  to  bail  the 
person  charged  with  such  offence  to  be  tried  for  the 
same,  then  in  case  the  prosecutor  shall  desire  to  prefer 
an  indictment  respecting  the  said  offence,  it  shall  be 
lawful  for  the  said  justice  and  he  is  hereby  required  to 
take  the  recognizance  of  such  prosecutor  to  prosecute 
the  said  charge  or  complaint,  and  to  transmit  such 
recognizance,  information,  and  depositions,  if  any,  to  the 
Court  in  which  such  indictment  ought  to  be  preferred^ 
in  the  same  manner  as  such  justice  would  have  done  in 
case  he  had  committed  the  person  charged  to  be  tried 
for  such  offence." 

The  perjury,  the  subject  of  the  present  indictment, 
was  alleged  to  have  taken  place  at  a  trial  before  Mellar  J., 
who  did  not  then  give  any  direction  or  leave  for  the 
prosecution  of  the  now  defendant,  nor  was  any  appli- 
cation made  to  him  for  the  purpose  until  about  a  fort- 
night afterwards,  when  he  was  sitting  at  GuUdhatt. 
The  defendant  had  received  no  notice  of  the  intended 
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application,  which  was  not  founded  on  either  summons        isi32, 
or  aflSdavit ;  but  a  copy  of  TTie  Times  newspaper,  con-    xhe  Queen 
taining  a  report  of  the  proceedings  at  the  trial,  was  laid 
before  the  Judge  to  refresh  his  memory  as  to  the  facts, 
on  which  he  wrote  ''I  consent  to  the  prosecution  in 
this  case,^'  and  afl^ed  his  signature. 

Woolletty  {Infflesant  with  him),  in  support  of  the  appli- 
cation.— The  application  to  the  Judge  ought  to  have  been 
preceded  by  a  summons  or  other  notice  to  the  defendant ; 
and  been  founded  on  some  species  of  record,  or,  at  least,  on 
affidavit  of  the  facts,  in  order  to  identify  the  party  intended 
to  be  charged.  [Mellor  J.  I  referred  these  parties  to 
the  Court  because,  as  cases  of  this  kind  often  occur  at 
chambers,  I  wished  some  rule  to  be  laid  down.  Cockbum 
C.  J.  The  Judge  who  tries  the  cause  has  merely  to  see  if 
there  is  a  prima  facie  case  against  the  party,  without 
asking  him  for  an  answer.  It  is  otherwise  with  a  justice 
of  the  peace,  who  knows  nothing  of  the  facts  of  the  case. 
Blackburn  J.  It  never  occurred  to  me,  or  any  other 
Judge,  to  call  on  the  party  in  such  a  case.]  It  is  only 
justice  to  the  defendant  to  allow  him  an  opportunity  of 
explaining  the  evidence  he  gave.  The  circumstance  of 
Mellor  J.  having  been  the  Judge  who  tried  the  cause 
makes  no  difference,  for,  after  it  was  over,  he  ]stood  in 
the  same  position  as  any  strange  Judge.  The  statute 
was  meant  to  protect  persons  against  improper  prosecuv 
tions,  but  the  course  here  adopted  would  have  the  contrary 
effect.  The  Attorney  General  or  the  Solicitor  General 
can  act  under  this  statute  as  well  as  a  Judge,  and,  in  Reff. 
V.  A/len  (fl),  Cockbum  C.  J.  says,  "  Our  attention  has 
been  called  to  the  practice  of  the  Attorney  General  ii; 
his  office,  as  laid  down  in  the  books,  to  summon  the 
(«)  I  B.f  S.  850.  854. 


V. 
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1862.       prosecutor,  and  hear  the  parties  before  grantiiig  his  fiat 
TheQuKMi    foranoUeproseqoL  I  think  that  ii  a  wholesome  practice.'' 

CoCKBtJRN  C.  J.  There  is  no  grotind  for  this  applica- 
tion. The  sole  object  of  the  statute  was  to  prevent  the 
abuse  of  the  right  of  prosecution,  by  proceedings  insti- 
tuted either  vexatiously  or  from  corrupt  or  sinister 
motives.  With  this  view  the  statute  imposes  restrictive 
directions  or  conditions  on  certain  prosecutionSi  by  re- 
quiring the  consent  in  writing  of  a  Judge,  &c.  As  to  the 
circumstances  under  which  that  direction  or  consent  shall 
be  given,  it  has  left  them  entirely  within  the  discretion 
of  the  Judge,  and  the  Court  will  not  interfere  with  its 
exercise.  In  this  particular  case  the  Judge  was  in  full 
possession  of  all  the  facts,  and  the  case  was  identified 
before  him  as  much  as  if  the  attorney  had  come  with  a 
paper  setting  out  the  facts.  Upon  that,  his  consent  was 
given  in  writing,  which  is  the  only  form  required  by  the 
statute. 

WiGHTMAN  J.  concurred. 

Blackburn  J.  I  am  of  the  same  opinion.  When  a 
matter  of  this  kind  is  brought  before  me,  if  I  know 
nothing  about  the  case,  I  (and  I  believe  other  Judges 
adopt  the  same  course)  refuse  to  interfere,  and  tell  the 
parties  to  go  before  a  justice  of  the  peace,  where  infor* 
mations  can  be  taken.  That,  however,  is  entirely  a 
matter  of  discretion.  But  I  have  never  doubted  thati 
as  my  Lord  Chief  Justice  says,  where  the  Judge  is 
satisfied  that  the  case  is  a  fit  one  for  prosecution,  and 
that  it  will  not  be  firivolous  or  mischievous,  he  is  not 
bound  before  giving  his  consent  to  issue  a  summons,  or 
require  evidence  on  oath. 

Mellob  J.  concurred.  Rule  refused. 
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1862. 


Page  against  Meek.  Kr^h  m. 

•^  November  7th. 

1.  In  an  action  on  common  counts  the  defendant  pleaded  that,  in   Payment. 
consideration  that  the  defendant  would  at  once  pay  to  the  plaintiff  the   Accord  and 
whole  of  his  claim,  except  a  certain  portion  claimed  by  the  aefendant  as   aatuf  action^ 
a  deduction  from  it»  the  plaintiff  asreed  that  that  sum  should  be  deposited   Pleading, 
in  the  hands  of  a  third  party,  to  be  held  by  him  in  trust  for  the  plaintiff 

and  defendant  until  the  d&erence  between  them  should  be  a^jiisted ; 
alle^g  performance,  and  that  the  difference  was  still  pending :  Held 
good  as  a  special  plea  of  payment. 

2.  Qmere^  whetner  the  plea  was  good  as  a  plea  in  accord  and  satis- 
£Eu;tion? 

"T^ECLARATION  for  goods  bargained  and  sold,  goods 
sold  and  delivered^  and  on  accounts  stated. 
Plea.  That  the  whole  of  the  claims  of  the  plaintiff  in 
the  declaration  mentioned  are  for  and  in  respect  of  the 
sum  of  721/.  17*.  6rf.,  being  the  price  of  500  bags  of  rice, 
which,  by  a  certain  contract  entered  into  between  the 
plaintiff  and  defendant,  the  plaintiff  agreed  to  sell  to 
the  defendant  and  to  deliver  on  board  a  certain  vessel, 
called  The  Providencia,  and  to  be  equal  to  a  certain 
sample :  and  the  defendant  says  that,  after  the  sale  and 
delivery  of  the  said  rice,  a  question  or  difference  arose 
between  the  plaintiff  and  the  defendant  whether  the  said 
rice  was  or  was  not  equal  or  inferior  to  the  said  sample, 
the  defendant  alleging  and  the  plaintiff  denying  that  the 
same  was  inferior  to  the  said  sample ;  and  then,  in  con- 
sideration that  the  defendant  would  at  once  pay  to  the 
plaintiff,  to  wit,  the  sum  of  681/.  17s.  6rf.,  being  the  whole 
of  the  price  of  the  said  rice  and  of  the  plaintiff's  claim 
in  this  action,  except  40/.,  which  was  claimed  by  the 
defendant  as  a  deduction  from  the  said  price  in  con- 
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1862.       sequence  of  the  said  alleged  inferiority  in  quality,  tbe 
~ plaintiff  agreed  that  the  said  sum  of  40/.,  being  the 

,  V-  residue  of  the  said  price,  instead  of  being  paid  over 

directly  to  the  plaintiff,  should  be  deposited  m  the  hands 
of  certain  persons  (to  wit)  certain  persons  carrying  on 
business  in  London  under  the  style  and  firm  of  Messrs. 
Jilaikte  §•  Co.,  to  be  held  by  them  in  trust  for  the  plain- 
tiff and  defendant  until  the  said  difference  as  to  the 
quality  was  adjusted  between  the  said  parties :  and  the 
defendant  says  that  he  performed  the  said  agreement  on 
his  part  in  every  respect,  and  paid  to  the  plaintiff  the 
said  sum  of  681/1  17s.  6d,  as  agreed,  and  the  said  sum 
of  40/.  was  then  deposited  as  agreed  with  the  said  persons^ 
and  the  same  still  remains  in  the  hands  of  the  said  per- 
sons awaiting  the  adjustment  of  the  said  difference,  which 
is  still  pending :  and  the  defendant  has  always  been 
and  still  is  ready  and  willing  to  do  and  concur  in  all  acts 
and  matters  necessary  to  bring  the  said  difference  to  an 
adjustment  according  to  the  said  agreement. 
Demurrer,  and  joinder  in  demurrer. 

Gray,  in  support  of  the  demurrer. — The  plea  is  bad 
as  a  plea  of  payment,  for  it  shews  that  only  a  portion  of 
the  debt  was  paid  to  the  plaintiff.  Neither  is  it  good 
as  a  plea  of  accord  and  satisfaction,  for  there  is  no  aver- 
ment that  the  fresh  agreement  was  taken  as  such. 
Although  it  alleges  that  a  portion  of  the  money  was 
deposited  in  the  hands  of  a  third  party  until  the  adjust- 
ment of  the  difference  between  the  plaintiff  and  defend- 
ant it  does  not  shew  any  agreement  that  that  difference 
should  be  adjusted  by  arbitration  or  in  other  manner 
different  from  that  prescribed  by  the  ordinary  course  of 
law.  The  present  action  therefore  lies.  (He  was  then 
stopped.) 
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Watkin  Williams f  oontriL — Agreements  like  the  present  1862. 
are  common  in  the  city,  and  it  is  therefore  desirable  ^:^ 
that  a  decision  be  pronounced  as  to  their  validity.  The  „^- 
plea  shews  that,  in  place  of  the  original  contract  between 
the  parties,  a  new  contract  was  substituted,  by  which  the 
defendant  was  to  pay  a  certain  sum  to  trustees,  to  be 
held  by  them  for  the  plaintiff  or  defendant  as  might  be 
afterwards  determined.  When  the  defendant  paid  that 
sum  into  the  hands  of  the  third  party,  he  performed  his 
contract.  [Cockbum  C.  J.  What  do  you  say  to  the 
objection,  that  it  is  not  averred  that  this  new  agreement 
was  received  by  way  of  accord  and  satisfaction  of  the 
old  one  ?]  It  was  not  received  in  accord  and  satisfac- 
tion of  the  old  one,  its  effect  being  merely  to  deprive 
the  plaintiff  of  his  right  of  suing  upon  it ;  StrcLcy  v.  The 
Bank  of  England  (a).  Good  v.  Cheesman  {b).  In  order 
to  render  the  consideration  for  a  contract  sufficient,  it  is 
not  necessary  that  the  thing  to  be  done  be  for  the  benefit 
of  the  party  sued ;  it  is  enough  that  it  be  productive 
of  loss  to  the  party  suing.  [Wiyhtman  J.  Suppose 
your  client  refused  to  make  an  adjustment  of  the 
difference  between  the  plaintiff  and  himself,  would  an 
action  lie  against  him  ?]  Yes.  [  Wightman  J.  A 
hardship  might  arise  in  this  way.  If  this  action  lies, 
the  defendant  will  have  to  pay  the  sum  deposited  with 
the  stakeholder,  to  which  it  may  turn  out  afterwards 
that  the  defendant  was  entitled.] 

Ford  V.  Beech,  in  error  (c),  may  be  relied  on  by  the 
other  side,  where  it  was  held  no  answer  to  an  action  on 
two  promissory  notes,  that  after  they  became  due  it  was 

(a)  6  Bing.  754.  (b)  2  J5.  #  Ad.  328. 

(c)  11  Q,  B,  862. 
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1862.  mntoally  agreed,  by  the  plaintiff  and  defendant  and  A., 
^^^  that  A.  should  pay  to  the  plaintiff  smaller  sums  by  quar- 
yl'  terly  payments,  and  so  long  as  he  did  so  the  right  of 

action  on  the  notes  should  be  suspended. 

Gray,  in  reply. — In  order  to  render  the  agreement  in 
the  plea  binding,  it  ought  to  have  been  set  out  accord- 
ing to  its  legal  effect,  which  is  either  that  the  new  agree- 
ment was  taken  in  satisfaction  of  the  original  one,  or  that 
it  was  such  as  bound  the  plaintiff  not  to  sue.  The  plea, 
being  in  confession  and  avoidance,  admits  the  existence 
of  the  debt;  although  the  defendant  may  have  his 
remedy  by  cross  action  on  the  new  agreement  In 
Stracy  v.  The  Bank  of  England  {a)  the  question  arose 
on  the  general  issue ;  if  the  defence  had  been  pleaded 
specially,  accord  and  satisfaction  must  have  been  alleged. 

CocKBiTRN  C.  J.  Our  judgment  must  be  for  the  de- 
fendant. I  have  a  strong  opinion  that,  both  in  law  and 
in  fact,  the  subject  of  this  defence  might  have  been 
pleaded  as  accord  and  satisfaction.  Where  there  is  an 
existing  liability,  and  the  parties  come  to  an  agreement 
respecting  it  that  a  new  form  of  payment  shall  be  sub- 
stituted,— that  instead  of  the  price  on  which  the  plain- 
tiff could  have  insisted  under  the  original  agreement,  the 
defendant  shall  pay  a  sum  down,  and  deposit  the  residue 
to  abide  the  event  of  adjustment  of  the  plaintiff's  claim, 
— that  is  substituting  new  terms  in  satisfaction  of  the 
original  liability. 

But  we  need  not  decide  the  present  case  on  that 
ground,,  because,  when  this  record  is  looked  at,  we  see 

(a)  6JBinff,7^. 
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that  this  is  a  special  plea  of  payment,  t.  e.,  payment  in  a        1862. 
given  manner.    The  plaintiff  demands  a  certain  snm         p^©, 
as  the  price  of  a  cargo  of  rice ;  the  defendant  says,  I        Hksk. 
agreed  with  you  to  pay  a  certain  sum  down,  and  that 
the  difference  should  be  deposited  in  the  hands  of  a  third 
party  to  be  disposed  of  on  a  certain  event,  i.  e.,  handed 
to  you  in  the    event  of  its  being  decided  in  your 
favour,  and  to  me  in  the  contrary  event.     On  the  whole 
that  is  a  plea  of  payment,  because  the  entire  of  the 
money  is  disposed  of  according  to  the  will  of  the  parties. 
It  woidd  be  extremely  hard  if  this  plea  could  not  be 
maintained;   for  then  the  defendant  must  pay  imme- 
diately that  portion  of  the  money  which  was  deposited 
in  the  particular  quarter,  and  he  might  not  afterwards  be 
able  to  get  it  back. 

WiGHTMAN  J.  There  can  be  no  doubt  that  there  is  a 
technical  difficulty  here.  It  seems  to  me  however  that,  so 
far  as  the  original  cause  of  action  is  concerned,  this  plea 
does  amount,  by  necessary  implication,  to  a  special  plea 
of  payment.  The  defendant  says,  in  effect,  that  he  paid 
the  whole  amount  of  the  claim,  partly  into  the  hands  of 
the  plaintiff  and  partly  to  a  third  party  who  is  a  stake- 
holder between  them.  Such  an  agreement  may  give  a 
different  cause  of  action  to  the  plaintiff  than  he  had 
originally,  but  that  does  not  appear  to  be  the  case  in  the 
present  instance.  On  the  whole,  therefore,  I  think  that 
our  judgment  should  be  for  the  defendant. 

Mbllor  J.  I  am  of  the  same  opinion.  On  the  whole, 
although  not  without  some  doubt  arising  from  the  mode 
in  which  it  is  pleaded,  I  think  that  this  plea  alleges  what 
is  equivalent  to  the  substitution  of  a  certain  mode  of 
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payment  for  the  mode  of  payment  under  the  original 
contract^  and  that  the  defendant  has  paid  the  whole  snm 
which  he  was  bound  to  pay  under  the  substituted  mode. 

Judgment  for  the  defendant. 


Friday, 
NovemberX^atk, 

Libel  in  way 
of  tradt, 
I}efamatian 
o/articles. 


Young  and  others  against  Macbae. 


1.  SernbUy  that  if  a  person  falsely  and  maliciously  disparages  an  article 
which  another  manufactures  or  vends,  and  special  damage  rosulta  there- 
from, an  action  will  lie,  although  in  so  doing  no  imputation  was  cast  on 
the  personal  or  professional  character  of  the  manufacturer  or  Tendor. 

2.  A  declaration  for  libel  alleged  that  the  plaintiff  was  patentee  of 
an  invention  for  obtaining  Parai&ie  oil,  and  that  the  defendant  fihlaely 
and  maliciouslv  composed  and  published  a  libel  of  him  in  the  way  of 
his  trade,  in  the  shape  of  a  circular  and  report  as  follows :  Idverpooi, 
dOth  December,  1861  |M].  500  casks  American  refined  Petroleum  &ero- 
sine  or  Paraffine  Oil,  manufactured  by  The  Portland  Kerosine  Conwany, 
Portland,  United  Statts,  and  imported  by  Messrs.  Maclean^  Maris 
^  Co.,  merchants,  sold  by  Alex.  8.  Macrae,  broker,  LiverpooL  And  such 
report  being  in  these  words.  Professor  Musj^ratfe  Report  I  certify  that 
I  nave  carefully  tested  the  above  oil,  meaning  the  said  oil  in  the  said 
libel  mentioned,  and  meaning  an  oil  other  than  and  different  from  the 
oU  so  manufactured,  sold  and  traded  in  by  the  plaintiffs  as  aforesaid, 
and  that  I  find  it  a  colourless  and  somewhat  aromatic  liquid,  while  Yoww's 
Scotch,  meaning  the  said  Paraffine  oil  so  manufactured,  sold  and  traded 
in  by  the  plaintiff,  and  to  which  the  said  privileges  relate  as  aforesaid, 
has  a  redcUsh  brown  tinge,  is  much  thicker,  and  has  a  more  disagreeable 
odour  than  it,  meaning  the  said  oil  in  the  said  libel  mentioned.  I 
further  certify  that  in  burning  the  two  oils  comparatively  in  the  ordinary 
one  shilling  lamp,  I  found  the  power  of  the  light  produced  by  the 
American,  meaning  the  said  oil  in  the  said  libel  mentioned,  equals  four 
and  a  quarter  wax  candles.  The  sample  of  Young's,  meaning  the  said 
Paraffine  oil  so  manufactured,  sold  and  traded  in  by  the  plaintifb,  and 
to  which  the  said  privileges  relate,  burned  under  the  same  conditions  in 
the  same  lamp,  yields,  while  the  lamp  remains  well  filled,  a  light  of 
nearly  the  same  power  as  the  American,  but  a  feebler  one  after  Uie  oil 
has  burned  down  to  one  half.  The  difference  at  this  stage  I  find  to 
amount  to  nearly  the  light  of  one  such  candle,  or  say  twenty-five  per 
cent,  in  favour  of  The  Portland  Keros^ine  Company's  oil,  meaning  the 
said  oil  in  the  said  libel  mentioned.  ("Signed)  Sheridan  Muspratt,  M.D^ 
F.R.S.,  Fd.,  M.R.I.A.,  &c.  &c.,  Professor  of  Chemistry:  and  divers  of 
such  libels,  being  composed  only  of  the  said  report :  whereby  the  plaintifiT 
was  injured  in  his  trade,  and.  the  reputation  of  his  oU  injured,  and  the 
sale  diminishod ;  with  allegations  of  special  damage :  Held  that  the 
declaration  disclosed  no  ground  of  action :  Dubitante  Wightman  J, 

T^HE  declaration,  after  alleging  that  letters  patent  had 
been  granted  to  the  plaintiff  Young  for  an  inven- 
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tion  of  a  process  for  obtaining^  hj  the  distillation  of       1862. 
bituminous  coals  under  particular  conditions^  the  sub-        yovvq 
stance  known  as  Paraffine,  and  also  an  oil  containing      j^^oi^, 
ParaflSne,  which  letters  patent  were  afterwards,  by  inden- 
ture, vested  in  him  in  trust  for  himself  and  the  other 
plaintiffs,  proceeded  thus.     "  And  whereas,  afterwards, 
and  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned ;  the  said  letters  patent 
and  the  said  privileges  being  then  vested  in  the  plaintiffs 
in  manner  aforesaid,  the  plaintiffs  carried  on  business 
in  partnership  together,  and  still  do  carry  on  business 
in  partnership  together,  as,  amongst  other  things,  manu- 
facturers of  and  sellers  of  and  traders  in  Paraffine  oil, 
being  the  oil  hereinbefore  mentioned  as  the  oil  contain- 
ing Paraffine  in  the  said  indenture  mentioned,  and  to 
which  the  privileges  granted  by  the  said  letters  patent 
relate ;    the  defendant,   contriving    and   intending  to 
injure  the  plaintiffs,  before  suit,  falsely  and  maliciously 
composed  and  published  divers  and  very  many  false, 
scandalous  and  malicious  libels  of  and  concerning  the 
plaintiffs  as  such  copartners,  manufacturers  and  sellers, 
and  of  and  concerning  them  as  and  in  the  way  of  their 
trade  and  business  as  such  manu£Eu;turers,  sellers  and 
traders,  divers  of  such  libels  being  each  composed  of  a 
circular  and  report,  such  circular  being  in  these  words : 
Liverpool,  30th  December  1861  [M] .    500  casks  American 
refined  Petroleum  Eerosine  or  Paraffine  Oil,  manufac- 
tured by    The  Portland  Kerosine  Company,   Portland, 
United  States,  and  imported  by  Messrs.  Maclean,  Maris 
§•  Co.,  merchants,  sold  by  Akx.  S.   Macrae,  broker, 
Liverpool.  And  such  report  being  in  these  words.     Pro- 
fessor Muspratfs  Report.    I  certify  that  I  have  care- 
fully tested  the  above  oil,  meaning  the  said  oil  in  the 
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1862.  said  libel  mentioned  and  meaning  an  oil  other  than  and 
YovvQ  diflFerent  from  the  oil  so  manufactured^  sold  and  traded 
in  by  the  plaintiffs  as  aforesaid^  and  that  I  find  it  a 
colourless  and  somewhat  aromatic  liquid^  while  Yaung^s 
Scotch,  meaning  the  said  Parafiine  oil  so  manufactured, 
sold  and  traded  in  by  the  plaintiffs^  and  to  which  the 
said  privileges  relate  as  aforesaid,  has  a  reddish  brown 
tinge,  is  much  thicker,  and  has  a  more  disagreeable 
odour  than  it,  meaning  the  said  oil  in  the  said  libd 
mentioned.  I  further  certify  that,  in  burning  the  two 
oils  comparatively  in  the  ordinary  one  shilling  lamp^  I 
found  the  power  of  the  light  produced  by  the  American, 
meaning  the  said  oil  in  the  said  libel  mentioned,  equals 
four  and  a  quarter  wax  candles.  The  sample  of  Ytna^s, 
meaning  the  said  Paraffine  oil  so  manufactured,  sold  and 
traded  in  by  the  plaintiffs,  and  to  which  the  said  privi* 
leges  relate,  burned  under  the  same  oonditiona  in  the 
same  lamp,  yields,  while  the  lamp  remains  well  filled,  a 
light  of  nearly  the  same  power  as  the  American,  but  a 
feebler  one  after  the  oil  has  burned  down  to  one  hal£ 
The  difference  at  this  stage  I  find  to  amount  to  nearly 
the  light  of  one  such  candle,  or  say  twenty-five  per  cent,  in 
favour  of  The  Portland  Kerosine  Companj/^  oil,  meaning 
the  said  oil  in  the  said  libel  mentioned.  (Signed)  Sheridan 
Muspratt,M.J).,  F.R.S.,Pd.,  M.R.I.A.,&c.ficc.,  Professor 
of  Chemistry.  And  divers  of  such  libels  being  composed 
only  of  the  said  report.  Thereby  meaning  and  intending 
that  the  said  Paraffine  oil  so  manufactured,  sold  and 
traded  in  by  the  plaintiffs,  and  to  which  the  said  privileges 
relate,  was  oil  of  an  inferior  quality  to  the  said  oil  in  the 
said  libel  mentioned,  and  yielded  a  feebler  light  than 
the  light  yielded  by  the  said  oil  in  the  said  hbel  men« 
tioned  under  like  conditions,  and  yielded  and  would 
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jrield  only  an  amount  of  light  nearly  the  light  of  one  1862. 
of  such  wax  candles  as  in  the  said  libel  mentioned  less,  yowq 
or  nearly  or  about  twenty-five  per  cent,  less,  than  was  uackae. 
yielded  and  would  be  yielded  under  like  conditions  by 
the  said  oil  in  the  said  libel  mentioned.  By  reason  and 
in  consequence  whereof  the  plaintiffs  have  been  pre- 
judiced and  injured  in  their  said  trade  and  business,  and 
the  reputation  of  the  said  oil  so  manufactured  by  the 
plaintiffs  has  been  injured  and  the  sale  thereof  has  much 
diminished  and  fallen  off,  and  the  plaintiffs  have  thereby 
lost  great  profits  which  they  otherwise  would  have  made ; 
and  by  reason  and  in  consequence  of  the  said  premises 
divers  persons,  that  is  to  say,  &c.,  who,  before  the  com- 
mitting of  the  said  grievances,  were  used  to  buy  the 
said  oil  so  manufactured  by  the  plaintiffs,  ceased  to  buy 
the  same,  and  bought  the  said  oil  in  the  said  libel  men- 
tioned instead  thereof;  and  by  reason  and  in  consequence 
whereof  also  divers  persons,  that  is  to  say,  &c.,  who 
otherwise  would  have  bought  the  said  oil  so  manu- 
factured by  the  plaintiffs,  were  induced  to  refrain  firom 
buying  the  same,  and  were  induced  to  buy,  and  did  buy, 
the  said  oil  in  the  said  libel  mentioned  instead  thereof 
And  the  plaintiffs  claim  1000/." 
Demurrer,  and  joinder  in  demurrer. 

Milward  {Gates  with  him),  in  support  of  the  demurrer. 
— The  documents  set  out  in  the  declaration  are  not 
libellous,  for  they  mean  nothing  more  than  that  the 
defendant's  oil  is  superior  to  that  of  the  plaintiff;  which 
may  be  true  for  all  that  appears  to  the  contrary.  [^Coch" 
bum  C.  J.  If  this  is  a  libel,  the  effect  would  be  to  put 
down  ninety-nine  out  of  every  hundred  advertisements  of 
articles  that  we  see.]  There  is  no  authority  for  saying  that 
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1862.        things  can  be  the  subject  of  libeL     [^Blaehlnim  J.    I  oer- 
YouNo        tainly  never  saw  a  case  which  went  so  fiur  as  this.]  Ahorse 
Macrai.      dealer  has  no  right  of  action  against  a  person  who  asserts 
that  he  has  better  horses.     [He  was  then  stopped.] 

Edward  James  (  T.  Janes,  Northern  Circuit,  with  him), 
contra. — These  documents  are  a  libel  on  the  plaintiffi^ 
as  manufsM^turers  of  this  oil;  and,  on  demurrer,  it  must 
be  taken  that  the  statements  in  them  were  made 
falsely  and  maliciously  as  alleged  in  the  declara- 
tion. Whenever  a  man  is  spoken  of  disparagingly  m 
the  way  of  his  trade  an  action  will  lie,  especially  when 
special  damage  results.  The  assertion  that  Faraffine  oil 
ought  to  be  colourless,  and  that  the  plaintiffs'  oil  had  a 
reddish  brown  tinge,  is  a  depreciation  of  it.  [^Cochbwm 
C.  J.  In  order  to  be  actionable,  must  not  the  disparage- 
ment be  of  a  man's  character?]  In  general  that  is 
so,  but  a  distinction  exists  where,  as  here,  an  article  is 
manufactured  by  him.  In  Ingram  v.  Laicson  (a),  where 
the  imputation  was  that  a  ship  of  which  the  plaintiff  was 
owner  and  master  was  not  seaworthy,  and  that  Jews  had 
bought  her  to  take  out  convicts,  this  was  held  a  libel  on 
the  plaintiff  in  his  business  as  a  shipowner  and  master 
mariner,  without  proof  of  special  damage ;  although  the 
judgments  of  the  Judges  shew  that,  merely  as  a  disparage- 
ment of  the  quality  of  the  ship,  the  action  could  not 
have  been  maintained  without  such  proof.  Evans  v. 
Harlow  {b)  is  to  the  same  effect.  [^Cockbum  C.  J.  The 
documents  before  us  do  not  impute  to  the  plainti£b  that 
the  article  they  sell  is  of  a  bad  quality  in  itself,  but 
simply  that  it  is  inferior  to  some  other.]  They  allege 
that  the  plaintiffs'  oil  has  a  quality  which  it  ought  not  to 
(a)  6  Bing,  N.  C.  212.  {b)  6  Q.  B,  624. 
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have,  namely,  a  reddish  brown  tinge.  [  Wightman  J.  You        1862. 
have  not  averred  that  the  oil  ought  not  to  have  such  a       Youho 
quality.]     It  is  for  a  jury  to  say  whether  the  plaintiffs      maobae. 
did  not  intend  to  represent  it  to  the  public  as  being  with- 
out that  quality.    [Blackburn  J.    Is  there  any  case  where 
an  action  has  been  maintained  for  slander,  written  or 
verbal,  of  goods^  unless  where  the  slander  is  of  the  title 
to  them,  and  special  damage  has  resulted?]     It  has 
always  been  thought  so  dear  that  such  actions  would 
lie  that  the  point  has  never  been  disputed.     [CocKbum 
C.  J.     The  answer  to  that  is  that  not  one  of  us  recollects 
such  an  action  in  the  course  of  his  experience.] 

Mtlvoardy  in  reply,  was  stopped  by  the  Court. 

CocKBintN  C.  J.  Our  judgment  must  be  for  the  de- 
fendant. I  am  far  from  saying  that  if  a  man  falsely  and 
maliciously  makes  a  statement  disparaging  an  article 
which  another  manufactures  or  vends,  although  in  so 
doing  he  casts  no  imputation  on  his  personal  or  profes- 
sional character,  and  thereby  causes  an  injury,  and 
special  damage  is  averred,  an  action  might  not  be  main- 
tained. For  although  none  of  us  are  familiar  with  such 
actions  still  we  can  see  that  a  most  grievous  wrong 
might  be  done  in  that  way,  and  it  ought  not  to  be 
without  remedy. 

But  then  comes  the  question  :  assuming  that  such  an 
action  would  lie,  does  this  declaration  allege  acts  to 
support  it  ?  All  that  appears  here  is  that,  falsely  and 
maliciously,  the  defendant  has  made  representations 
and  instituted  a  comparison  between  the  plaintiffi'  oil 
and  that  of  some  one  else.  But  it  may  be  that  all  the 
falsehood  consists  in  this,  that  the  defendant  has  alleged 
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1968.  vbat  m  trae  of  die  pUntifi'  oiL  anA  vlut  ii  fiJae  of 
T^i^  that  of  ■GBie  other  man,  br  attribating  to  that  oOer 
MaJ^^*  man's  ofl  a  dbaiacser  of  wpciiuiili  vUdi  it  does  not 
deaerfe.  If  the  dedantkm  had  averred  that  die  de- 
fiendant  hiadr  leynamted  the  plaintifi'  oQ  to  be  an 
oQ  of  a  browniih  tinge,  and  of  dMagiccaUe  odour, 
vhen  it  was  nddier,  and  fecial  damage  rerolted,  I  am 
fiu"  firom  eajing  it  woold  not  be  a  fibd.  But  it  maj  be 
that  the  faliebood  here  conaiitB  in  a  &lae  representation 
erf  the  siqierior  quality  in  leKpedt  of  coktor  and  odour  of 
the  ofl  vhidi  the  defendant  adrertised.  This  acdon 
theref<He  cannot  be  maintained. 

WioHTX AX  J.  I  am  of  the  ssme  opinion,  aldioiigfa 
I  am  not  entirely  withoatdoabt.  Whatishereoomplained 
of  was  a  comparison  between  the  oil  manofiMtored  by 
the  plaintiffs  and  that  sold  by  the  defendant.  There  is 
no  statement  in  the  alleged  libel  that  the  article  sold  or 
mantifactored  by  the  plaintiflh  is  a  bad  article ;  it  is  only 
said  that  it  is  inferior  to  that  of  some  one  else ;  and  that 
is  consistent  with  the  plaintifiis'  article  being  in  itself  a 
very  good  article.  Tt  is  argued  that  special  damage  ii 
aU^ed  in  the  declaration ;  but  the  special  damage  only 
arises  from  comparison, — for  the  defendant  merely  said 
that  there  was  another  person  whose  oil  was  of  a  superior 
quality  to  that  of  the  plaintiffs. 

Blackbukn  J.  What  has  been  said  by  my  Lord 
Chief  Justice  and  my  brother  Wightman  are  sufficient 
for  the  decision  of  this  case.  My  own  impression  is 
that  where  there  is  a  written  depreciation  of  an  article^ 
unless  it  is  a  slander  actionable  in  itself,  no  allegation  of 
special  damage  will  render  it  actionable,  except  in  the 
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case  of  slander  of  title.  But  there  may,  as  my  Lord  says, 
be  c&ses  where  there  is  a  scienter  on  the  part  of  the 
defendant  who  has  made  statements  doing  mischief,  and 
calculated  to  do  it,  in  which  an  action  would  lie.  But 
even  if  that  were  otherwise  I  agree  that  this  action  will 
not  lie. 


1862. 


YOUKO 
V. 

Macbae. 


Edward  James  asked  for  leave  to  amend. 

Coc&BURN  C.  J.  You  can  bring  another  action,  and 
perhaps  get  another  professor  to  make  a  report  in  favor 
of  your  oil. 

Judgment  for  the  defendant. 


BuRLAND  and  another  against  The  Local  Board  ^^^uih. 


of  Health  of  Kingston-upon-Hull. 

1.  The  Public  Health  Act,  1848,  11  &  12  Vict,  c,  63.,  after  proTidinff 
for  the  constitution  of  the  (Jeneral  Board  of  Health,  sect.  4 — 7 ;  and 
of  Local  Boards  of  Health,  sect.  12 — 33;  and  empowering  the  latter 
to  make  special,  sect  86,  and  general  district  rates,  sect  87,  enacts,  by 
sect  89.  '*  The  Local  Board  of  Health  ma^  make  and  levy  the  said 
special  and  general  district  rates,  or  any  or  either  of  them,  prospectiyelj, 
in  order  to  raise  money  for  the  payment  of  future  charges  and  expenses, 
or  retrospectively  in  order  to  raise  money  for  the  payment  of  charges 
and  expenses  which  ma^  have  been  incurred  at  any  time  within  six 
months  before  the  making  of  the  rate  &c."  The  Kingaton-unon-HuU 
ImproTement  Act,  1854,  17  &  18  Vict.  c.  ci.,  incorporates,  with  certain 
exceptions,  the  11  &  12  Vict,  c.  63.  By  sect.  4  it  constitutes  the 
council  of  the  borough  of  Kingston-upon-HuU  the  Local  Board  of 
Health  for  that  place;  and  by  sect  131,  "any  rate  made  by  the 
Local  Board  for  any  of  the  purposes  of  this  Act  may  be  made 
either  wholly  prospectively,  or  wholly  retrospectively,  or  partly  pros- 
pectively and  partly  retrospectively,  and  if  for  defraying  liabilities 
incurred  before  the  passing  of  this  Act,  or  to  be  incurred  within  six 
months  before  the  nuiking  of  the  rate  or  both :  Provided  alwa3rs,  that 
an^  rate  to  be  laid  for  defraying  liabilities  incurred  before  the  passing  of 
this  Act  shall  be  laid  within  six  months  after  the  passing  of  this  Act." 
The  Local  Board  of  Health  for  KingsUm-upon-Hully  who,  in  order  to  defray 
the  expenses  on  certain  public  works  and  improvements  executed  by 
them,  had  levied  a  private  improvement  rate,  within  the  meaning  of 
those  Acts,  upon  certain  occupiers,  discovered,  after  the  rate  was  paid, 
that  it  had  been  made  and  the  money  paid  in  error.  After  the  expiration 
of  six  months  from  the  time  of  payment^  two  of  those  occupiers  sued  the 
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Kim^fi^am  wytm-HviL  caa*c£ixsed  miuiSb^  tD  Ae  ] 
fiGca  rfl!^  P^Liicc  Hcihi  Art,  1^48,  TW  P^ 
SvppfeaacElsI  Act.  1^1.  X^  f.  aai  TW 
Bmil  Lapr»jtWBent  Act.  1S>4.  sone  or  one  of  1 

than  in  or  uoc:  the  yesr  lS3o  t&e  dein 
aad  cocipweted  ccraiii  puKiSc  vorks  aoid  imf 
at  Sprmj  3sxL  vit^in  the  tcwn  azid  butciigh  of  j 
Mton-wpsm-HmU.  uid  viiLin  t2^  Emits  of  dieir  jiin»> 
dktkfSL  axid  aaxikorrrT.  the  benefit  of  wkkk  paUie 
works  uid  improTexne&ts  kid  been  enjoyed  far  tlie  rmte- 
p^jen  and  others,  mbahhants  of  tbe  said  town  and 
haroQ^ }  diat,  in  order  to  disdiar«e  and  defrar  a  por- 
tion ofxbe  costs,  cbar^es  and  expences  of  and  attendant 
upon  the  said  pablic  works  and  imj^orenients^  the  defend- 
ants, in  or  aboat  the  nwnth  of  October,  1855,  made  and 
leried  a  private  imprarement  rate  within  the  meaning  of 
The  Poblic  Health  Act,  1848,  npon  dirers  persons^  oocn- 
piers  of  premises  at  or  near  Sprimg  Bamkj  and  the 
phuntiffi»,  who  then  were  occupiers  of  premises  at  Sjpri^ 
Bank,  were  rated,  charged  and  assessed  in  the  said 
private  improrement  rate  at  the  snm  of  46^  5s.  6dL : 
that,  some  time  in  the  year  1856,  the  plaintifi  paid  to 
the  defendants  that  snm :  that,  after  such  payment  had 
been  made,  it  was  discoTered  that  the  defendants  had 
made  and  leried  the  priyate  improTement  rate  upon  the 
plaintiib  and  the  said  other  persons  in  error,  and  that 
that  oortion  of  the  costs,  charges  and  expences  which 
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the  rate  was  made  and  levied  to  defray  was  properly 
chargeable  upon  the  general  rates  leviable  by  the  de- 
fendants as  such  Local  Board  of  Health  as  aforesaid^ 
and  the  plaintiffs  had  paid  the  said  sum  of  46/.  5s.  6d. 
to  the  defendants  in  error  and  mistake :  that  thereupon 
the  plaintiffs  applied  to  the  defendants  to  repay  and 
return  to  them  the  sum  at  which  they  were  so  erro- 
neously rated^  and  which  they  had  so  paid  in  error  and 
mistake;  that  the  defendants^  upon  such  application^ 
admitted  that  they  had  received  the  rate  of  the  plainti£& 
in  error  and  mistake^  and  imder  the  supposition  that 
they  had  due  and  legal  power  and  authority  to  make 
the  said  private  improvement  rate,  and  that  they  were 
bound  to  repay  and  return  the  same  to  the  plaintiffs, 
but  the  defendants  alleged  that  they  had  no  funds  in 
their  hands  available  for  the  purpose  of  repaying  and 
returning  the  said  rate,  and  that,  inasmuch  as  a  period 
of  more  than  six  months  had  elapsed,  as  the  fact  was, 
since  the  rate  had  been  paid  to  them  ip  error  and 
mistake,  and  a  like  period  had  also  elapsed,  as  the  fact 
was,  since  the  passing  of  The  Kingstan-upon-Hull  Im- 
provement Act,  1854,  they  were  unable,  in  conse- 
quence of  the  provisions  of  The  Public  Health  Act, 
1848,  section  89,  and  The  Kingston-upon-HuU  Improve- 
ment Act,  1854,  section  131,  to  make  and  levy  a  rate 
for  the  purpose  of  defraying  their  said  liability  to 
the  plaintiffs.  It  then  stated  that,  on  the  23d  January^ 
1862,  the  plaintiffs  commenced  an  action  against  the 
defendants  in  this  Court  to  recover  from  them  the  said 
sum  of  46/.  55.  6d.  so  paid  in  error,  and  that,  on  the 
19th  February  in  that  year,  by  the  final  judgment  of 
this  Court,  they  recovered  the  said  sum  of  46/.  55.  6</. 
from  and  against  the  defendants :  that  the  defendants 
had  not,  at  the  time  of  the  recovery  of  the  said  judg- 
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ment,  nor  ever  since,  had  any  funds,  moneys  or  property 
of  any  kind  whatsoever  in  their  hands  or  possession 
applicable  to  or  available  for  the  discharge,  satisfaction 
or  payment  of  the  said  judgment  debt :  and,  by  reason 
of  the  said  judgment  debt  being  still  due  and  owing  to 
the  plaintiffii,  and  of  there  being  no  funds,  moneys  or 
property  in  the  hands  or  possession  of  the  defendants 
applicable  or  available  for  the  discharge,  satisfaction  or 
payment  of  the  said  judgment  debt,  nor  any  other 
means  whereby  the  plaintiffs  could  have  or  obtain  pay- 
ment or  satisfaction  of  it,  except  by  the  defendants 
making  and  levying  a  rate  under  the  said  Acts,  or  one 
of  them,  the  plaintiffs  became  and  were  personally 
interested  in  the  making,  laying  and  levying  a  rate 
to  pay  and  satisfy  the  said  judgment  debt  within  the 
meaning  of  The  Common  Law  Procedure  Act,  1854,  to 
wit,  to  the  amoxmt  of  the  said  judgment  debt  and  of  the 
interest  accruing  due  thereon ;  and  the  plaintiffs,  being 
so  interested,  afterwards,  and  at  a  reasonable  time  before 
the  commencement  of  this  suit,  demanded  of  and  re- 
quired the  said  Local  Board  of  Health  to  make  and  levy 
a  rate  under  the  said  Public  Health  Act,  1848,  and  The 
Kingston-upon-Hull  Improvement  Act,  1854,  or  one  of 
them,forthe  payment  and  satisfaction  of  the  said  judgment 
debt  and  interest,  but  the  Local  Board  wholly  neglected 
and  refused  so  to  do,  and  the  plaintiffs  thereby,  and  by 
reason  of  the  non-performance  by  them  of  their  duty  in 
that  behalf,  sustained  damage  to  the  amoimt  of  the  said 
judgment  debt  and  interest :  and  therefore  the  plaintifis 
claimed  a  writ  of  mandamus  commanding  the  defendants 
to  make  and  levy  a  rate  under  The  Public  Health  Act, 
1848,  and  The  Kingston-upon-Hull  Improvement  Act^ 
1854^  or  one  of  them,  for  the  payment  and  satisfaction 
to  the  plaintiffs  of  the  said  judgment  debt  and  interest* 
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Demurrer^  and  joinder  in  demurrer.  1862. 

The  PubUe  Health  Act,  1848,  11  &  12  Vict.  c.  63.,      buhlaud 
after  providing  for  the  constitution  of  the  General  Board    i^ocaTBoaid 
of  Health,  sect.  4-7,  and  of  Local  Boards  of  Health,    ""^^^"^ 
sect.  12 — 33  j  and  empowering  the  latter  to  make  special, 
sect.  86,  and  general  district  rates,  sect.  87,  enacts  as 
follows : — 

Sect.  89.  "  The  Local  Board  of  Health  may  make 
and  levy  the  said  special  and  general  district  rates,  or 
any  or  either  of  them,  prospectively,  in  order  to  raise 
money  fgr  the  payment  of  future  charges  and  expences, 
or  retrospectively  in  order  to  raise  money  for  the  pay- 
ment of  charges  and  expences  which  may  have  been 
incurred  at  any  time  within  six  months  before  the 
making  of  the  rate ;  &c.^' 

The  Ktnffston-upon^HuU  Improvement  Act,  1854, 
17  &  18  Vict  c.  cL,  incorporates,  with  certain  excep- 
tions, the  11  &  12  Vtct  c.  63.  Sect.  4  constitutes 
the  council  of  the  borough  of  Kingston-upon^Hull  the 
Local  Board  of  Health  for  that  place ;  and,  by  sect.  131, 
''Any  rate  made  by  the  Local  Board  for  any  of  the 
purposes  of  this  Act  may  be  made  either  wholly  pros- 
pectivdy,  or  wholly  retrospectively,  or  partly  prospec- 
tively and  partly  retrospectively,  and  if  for  defraying 
liabilities  incurred  before  the  passing  of  this  Act,  or  to 
be  incurred  within  six  months  before  the  making  of  the 
rate  or  both  :  Provided  always,  that  any  rate  to  be  laid 
for  defraying  liabilities  incurred  before  the  passing  of  this 
Act  shall  be  laid  within  six  months  after  the  passing  of 
this  Act.'' 

Croombe,  in  support  of  the  demurrer. — Betrospective 
rates  were  imknown  to  the  common  law,  and  the  only 
question  therefore  is  whether  they  are  allowable  in  such 
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BrRLAHD      11  &  12  Vtct  c.  43.  s.  89.,  or  The  KingstanrujKmrHtta 

LocarBoard    I™prove>»ent  Act,  1864,  17  &  18  VicL  c.  cL  *.  181^ 

of  Health  of    which  contains  similar  provisions.    The  rate  here  donght 

to  be  imposed  is  not  to  enable  the  Local  Board  of  Health 

to  cany  on  works,  but  to  enable  them  to  repay  a  sum 

of  money  which  they  have  received  by  mistake  of  law. 

[He  was  then  stopped.] 

PhUbrick,  contr^ — Actions  are  maintainable  against 
Local  Boards  of  Health,  under  the  11  &  12  VieL  c.  68., 
for  wrongs  which  are  not  the  subject  of  compensation 
imder  sect.  144;  The  Southampton  and  Itchin  Bridge 
Company  v.  The  Southampton  Local  Board  of  Health  (a). 
Every  judgment  against  such  a  Board  is  a  charge  for 
which  a  rate  may  be  made  by  them  within  that  Act ; 
IVard  V.  Lowndes  (A),  Reg.  v.  Tlie  Rotherham  Local  Board 
of  Health  {c) ;  in  the  latter  of  which  it  was  held  ttiat 
that  could  be  done  within  six  months  from  the  time 
when  execution  might  first  have  been  issued.  [Wight' 
man  J.  Yes :  but  on  a  judgment  for  what  ?  Suppose  the 
expences  had  been  for  something  clearly  outside  the 
statute,  as,  for  instance,  if  the  Board  of  Health  had  com- 
mitted some  legal  wrong,  and  judgment  were  recovered 
against  them,  could  they  make  a  rate  for  that  ?]  It 
will  not  be  intended  that  public  officers,  especially  gra- 
tuitous ones  like  a  Local  Board  of  Health,  will  commit 
a  breach  of  duty,  or  exceed  their  functions.  Besides, 
the  judgment  being  regular,  the  grounds  of  it  are  not 
examinable ;  the  cause  of  action  on  which  it  was  founded 
having  passed  in  rem  judicatam.    And,  if  they  even  were 

(a)  SE.j-B.  801. 

(b)  I  E.4'E.940',  aff.  on  error,  Id.  956. 
(e)  SE.^B.  906. 
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examinable,  it  appears  liere  that  the  whole  matter  arose 
out  of  a  bona  fide  mistake  by  all  parties,  not  of  law  but 
of  fact,  and  that  the  ratepayers  have  received  the  benefit 
of  it.  The  1  &  2  Vict.  c.  110.  s.  13.  makes  judgments 
charges  in  certain  cases.  ^Blackburn  J.  The  defend- 
ants are  not  the  only  parties  concerned  here.  The 
practical  result  of  granting  a  mandamus  would  be  to 
affect  the  ratepayers,  who  would  thereby  become  liable 
to  reimburse  this  money.]  The  Local  Board  of  Health 
is  a  representative  body  elected  by  the  ratepayers. 
[Blackburn  J.  But  the  ratepayers  could  not  dispute 
the  judgment.]  They  might  if  it  was  obtained  by  col- 
lusion. [Wiffhtman  J.  Could  this  mandamus  have  been 
granted  in  the  original  action  ?  K  not,  why  should  it 
be  granted  now  ?]  It  could  not  have  been  granted  then, 
because,  at  that  time,  the  plaintiffs  sued  on  the  original 
consideration,  which  they  cannot  do  now. 
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Croombe  having  waived  his  right  to  reply. 


CocKBUBN  C.  J.  Our  judgment  must  be  for  the 
defendants,  on  the  ground  that  this  is  not  a  charge 
within  sect.  89  of  The  Public  Health  Act,  11  &  12  Vict 
c.  63.  If  this  action  had  been  brought  within  the  six 
months  allowed  by  the  statute,  and  judgment  obtained 
afterwards,  Reff.  ▼•  The  Rotherham  Local  Board  of 
Health  {a)  would  apply ;  and  I  am  disposed  to  think 
that  then  the  charge  would  have  been  within  sect.  89, 
although  I  will  not  lay  that  down.  Suppose  the  money 
having  been  received  in  error  by  the  defendants,  under 
a  supposed  right,  and  applied  to  a  regular  purpose  within 
the  statute,  afterwards  became  a  debt  due  to  the  plaintiff, 

(a)  8E.^B.  906. 
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and  consequently  a  charge ;  stilly  as  a  charge,  if  it  was 
not  sought  to  be  enforced  within  six  months,  that  would 
be  too  remote.  Here  it  was  not  sought  to  be  enforoed 
for  five  years.  I  protest  against  the  doctrine  that,  in 
order  to  get  the  benefit  of  any  judgment,  no  matter 
what,  the  jurisdiction  of  this  Court  is  to  be  invoked  to 
give  subsidiary  aid  by  mandamus.  The  Legislature  never 
intended  that  the  ratepayers  were  to  be  made  liable 
simply  because  the  Local  Board  submitted  to  judgment 
K  so,  they  might  be  rendered  liable  after  the  lapse  of 
twenty,  thirty,  or  forty  years,  when  the  ratepayers  had 
been  altogether  changed. 


WioHTMAN  J.  Unless  a  mandamus  lay  in  the  original 
action,  it  cannot,  under  the  circumstances  stated  on  the 
&ce  of  this  declaration,  be  claimed  now.  The  Local 
Board  of  Health|by  suffering  judgment  by  defiiult  would 
affect  a  different  class  of  ratepayers. 


Blackburn  J.  I  am  of  the  same  opinion.  On  the 
face  of  the  declaration  here  was  a  claim  for  mon^ 
paid  in  1856  to  the  Local  Board  of  Health,  and  in 
1862  an  action  was  brought  against  them  for  money  re- 
ceived, in  which  judgment  went  by  default.  Before  I 
saw  these  dates,  I  thought  it  would  be  necessary  for  us 
to  decide  the  point  whether  that  ground  of  the  judg- 
ment could  be  questioned.  But  it  is  not  necessary  to 
decide  that  here,  for  when  it  appears  that  the  claim 
was  more  than  six  months  after  the  time  limited  by  the 
Act,  it  is  plain,  for  the  reasons  assigned  by  the  Lord 
Chief  Justice  and  my  brother  Wigldmanj  that  the  effect 
of  a  mandamus  would  be  to  throw  the  charge  on  a 
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different  set  of  ratepayers.  In  Reg.  v.  The  Rotherham 
Local  Board  of  Health  (a)  Lord  Campbell  says:— "The 
Local  Board  may  be  compelled  to  make  a  rate  for  the 
purpose  of  satisfying  a  judgment  within  six  months 
after  the  judgment  has  been  obtained.  They  may  make 
a  rate  to  pay  for  expences  within  six  months  after  they 
become  due ;  if  an  action  is  brought  then^  but  judg- 
ment cannot  be  obtained  till  six  months  have  elapsed^ 
it  cannot  be  that  the  creditor  would  be  deprived  of  his 
remedy  by  the  delay.'*  I  do  not  understand  that  to 
mean  that  any  judgment  obtained  against  parties  like 
the  present  can  be  enforced  at  any  time.  If  this  were 
an  application  for  a  prerogative  writ  of  mandamus^  the 
granting  of  which  is  within  the  discretion  of  the  Courts 
none  would  be  granted;  and^  although  this  claim  is 
under  The  Common  Law  Procedure  Act,  1864, 17  &  18 
Vict.  c.  125.  s.  68.,  which  gives  the  right  to  claim  a 
mandamus  in  an  action,  still  we  should  be  influenced 
by  the  practice  under  the  prerogative  writ. 
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Mellor  J.  When  a  party  claims  a  mandamus  in  an 
action,  he  must  shew  circumstances  that  would  induce 
the  Court  to  issue  the  prerogative  writ :  and  it  would  be  a 
very  strong  thing  to  say  that  we  should  issue  a  preroga- 
tive writ  of  mandamus  under  circumstances  like  the 
present.  Reff.  v.  The  Rotherham  Local  Board  of  Health  (a) 
is  quite  distinguishable;  certainly  in  its  facts,  but  I 
think  also  in  the  doctrine  it  lays  down. 

Judgment  for  the  defendants. 


(a)  8E.^B,  906.  913. 
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12  #  IS  Vtct. 

e.  106. «.  133. 

^^  2b  Vict. 

c,  134.  «.  72. 

JSMCu^iofi. 

flWrure. 

Bah, 

Edwabds  and  another  against  Scabsbrook. 

Where  an  act  of  bankruptcy,  under  24  &  25  Viet,  e.  134.  «.  72.,  takes 
place  after  an  execution  issned  against  the  party  and  a  BeLnne  of  his 
goods,  but  before  a  sale  takes  place  under  it,  tne  execution  is  not  put  an 
end  to  by  12  &  13  Viet.  e.  106.  8, 133. 

QPECIAL  case  under  The  Common  Law  Procedure 
Act,  1860,  23  &  24  f7ct  c.  126.  «.  15. 
The  plaintiffs  were  the  creditors'  assignee  and  official 
assignee  respectiyely  of  one  Edward  Charles  Peagam,  a 
bankrupt.  On  the  11th  July,  1861,  judgment  was 
obtained  hj  the  defendant  in  an  action  brought  by  her 
against  Peagam  on  a  bond  debt.  On  the  21st  No- 
vember,  1861,  a  writ  of  fieri  facias  was  issued  out  of  this 
Court  against  him  at  the  suit  of  the  defendant  on  that 
judgment,  and  endorsed  to  levy  82/.  lis,,  besides  sheriff's 
poundage,  officers'  fees,  costs  of  levying  and  aU  other 
legal  incidental  expences,  and  1/.  3s.  Sd.  for  costs  of 
execution  &c.,  and  was  levied  by  the  sheriff  of  Oxford- 
shire  on  his  goods  at  Bicester.  On  the  25th  November, 
1861,  Peagam  filed  a  declaration  of  insolvency  in  the 
Court  of  Bankruptcy,  notice  of  which  filing  was,  after 
ten  o'clock  on  the  night  of  the  same  day,  served  on  the 
sheriff's  man  then  in  possession  of  the  goods  under  the 
writ,  and  on  the  auctioneer  employed  by  the  sheriff; 
and  on  the  26th  November,  1861,  a  similar  notice  was 
served  on  the  defendant  shortly  before  the  time  of  the 
sale.  On  the  26th  November,  1861,  the  goods  were 
sold  by  the  sheriff  under  the  writ  by  public  auction, 
duly  advertised.     On  the  29th  November,  the  bankrupt 
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filed  his  petition  in  bankruptcy^  and  Iiis  affidavit  of  the  1862. 
truth  thereof^  and  was  adjudged  a  bankrupt.  Copies  of  edward8~ 
the  petition  and  affidavit  of  the  bankrupt,  and  adjudi-  soambrook. 
cation,  and  of  the  declaration  of  insolvency,  accompanied 
the  case;  and  were  all  headed  "The  Bankruptcy  Act, 
1861,''  and  purported  to  be  "  In  the  Court  of  Bankruptcy^ 
London.^*  The  bankrupt  was,  at  the  times  above  men- 
tioned, a  non-trader.  By  an  order  of  Melhr  J.,  made 
on  the  3d  January^  1862,  in  the  action  at  the  suit  of 
the  defendant  against  Peagam^  upon  an  interpleader 
summons  taken  out  by  the  sheriff,  it  was  ordered, 
amongst  other  things,  that  the  proceeds  of  the  sale, 
after  deducting  the  expences  thereof,  be  paid  into  Court 
in  this  cause,  and  abide  further  order  therein.  And  the 
order  reserved  certain  questions  of  costs.  In  pursuance 
of  that  order,  the  sum  of  97/.  49.  \\d.  was  paid  by  the 
sheriff  into  Court,  which  was  not  more  than  enough  to 
satisfy  the  said  sum  of  82/.  \\t.  and  the  other  matters 
indorsed  on  the  writ. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  the  goods  were,  at  the  time  of  the  sale,  the 
property  of  the  plaintifBsi  or  of  one  of  them,  as  against 
the  defendant. 

Lush  (C  E.  Pollock  with  him),  for  the  plaintiffiB.— The 
act  of  bankruptcy  in  this  case  took  place  under  the  24  &  2S 
Vict  e.  134.  *.  72.,  which  re-enacts  the  5  &  6  Fict  c.  122. 
8.  22.,  extending  the  provisions  of  the  bankrupt  law  to 
non-traders.  The  execution  having  been  commenced  by 
seizure  without  being  perfected  by  sale  before  the  act 
of  bankruptcy,  is  not  rendered  valid  by  12  &  18  Vict, 
c.  106.  8s.  133,  184  The  former  of  these  sections 
enacts,  *^That  all  payments  really  and  bona  fide  made 
by  any  bankrupt,  or  by  any  person  on  his  behalf,  before 
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1862.        date  of  the  fiat  or  the  filing  of  a  petition  for  adjudica' 
Edwards      ^^^  ^^  bankruptcy,  to  any  creditor  of  such  bankrupt, 
ScABSBBooK    ^^^  ^  paymcnts  really  and  bona  fide  made  to  any 
bankrupt,  before  the  date  of  the  fiat  or  the  filing  of  such 
petition,  and  all  conveyances  by  any  bankrupt  bona  fide 
made  and  executed  before  the  date  of  the  fiat  or  the 
filing  of  such  petition,  and  all  contracts,  dealings,  and 
transactions  by  and  with  any  bankrupt  really  and  bonft 
fide  made  and  entered  into  before  the  date  of  the  fiat 
or  the  filing  of  such  petition,  and  all  executions  and 
attachments  against  the  lands  and  tenements  of  any 
bankrupt  bona  fide  executed  by  seizure,  and  all  executions 
and  attachments  against  the  goods  and  chattels  of  any 
bankrupt  bona  fide  executed  and  levied  by  seizure  and 
sale  before  the  date  of  the  fiat  or  the  filing  of  sudi 
petition,  shall  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted, provided  the  person  so  dealing  with  or  paying 
to  or  being  paid  by  such  bankrupt,  or  at  whose  suit  or 
on  whose  account  such  execution  or  attachment  shall 
have  issued,  had  not  at  the  time  of  such  payment,  con- 
veyance, contract,  dealing,  or  transaction,  or  at  the  time 
of  so  executing  or   levying  such  execution  or  attach- 
ment, or  at  the  time  of  making  any  sale  thereunder, 
notice  of  any  prior  act  of  bankruptcy  by  him  committed : 
Provided  also,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to  any  payment  or 
to  any  delivery  or  transfer  of  any  goods  or  chattels  made 
by  any  bankrupt,  being  a  fraudulent  preference  of  any 
creditor  of  such   bankrupt,  or  to  any  conveyance  or 
equitable  mortgage  made  or  given  by  any  bankrupt  by 
way  of  fraudulent  preference  of  any  creditor  of  such 
bankrupt,  or  to  any  execution  founded  on  a  judgment 
on  a  warrant  of  attorney  or  cognovit  actionem  or  Judge's 
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order  obtained  by  consent  given  by  any  bankrupt  by  way  1862. 
of  fraudulent  preference/*  And  the  latter:  '*That  no  edwabds^ 
creditor  having  security  for  his  debt,  or  having  made  s^^j^/BaooK. 
any  attachment  in  London  or  in  any  other  place^  by 
virtue  of  any  custom  there  used^  of  the  goods  and 
chattels  of  the  bankrupt^  shall  receive  upon  any  such 
security  or  attachment  more  than  a  rateable  part  of 
such  debt,  except  in  respect  of  any  execution  or  extent 
served  and  levied  by  seizure  and  sale  upon  or  any  mort- 
gage of  or  lien  upon  any  part  of  the  property  of  such 
bankrupt  before  the  date  of  the  fiat  or  the  filing  of 
a  petition  for  adjudication  of  bankruptcy:  Provided 
always,  that  nothing  herein  contained  shall  be  deemed 
to  give  validity  to  any  warrant  of  attorney,  cognovit,  or 
consent  to  a  Judge's  order  declared  to  be  null  and  void 
by  any  provision  of  this  Act^  nor  to  give  validity  to  any 
judgment  entered  up  under  or  by  virtue  of  any  such 
warrant  of  attorney  or  consent,  or  to  any  execution  or 
extent  executed  or  levied  imder  or  by  virtue  of  any  such 
warrant  of  attorney,  cognovit,  or  consent/'  These  sec- 
tions do  not  apply  except  where  the  execution  creditor 
had  no  notice  of  a  prior  act  of  bankruptcy.  The  previous 
statutes  differ  in  that  respect.  6  G.  4.  c.  16.  «.  81. 
enacts,  ''All  conveyances  by,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with  any  bank- 
rupt bona  fide  made  and  entered  into  more  than  two 
calendar  months  before  the  date  and  issuing  of  the 
commission  against  him,  and  all  executions  and  attach- 
ments against  the  lands  and  tenements  or  goods  and 
chattels  of  such  bankrupt,  bona  fide  executed  or  levied 
more  than  two  calendar  months  before  the  issuing 
of  such  commission,  shall  be  valid,  notwithstanding 
any  prior    act    of    bankruptcy    by    him    committed; 
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1862.  Provided  the  person  or  persons  so  dealing  wiA  such 
EDWARDf  bankrupt,  or  at  whose  suit  or  on  whose  account  such 
S0AB8BSOOK.  ^^^^^^o^^  OT  attachmcut  shall  have  issued,  had  not  at 
the  time  of  such  conveyance,  contract,  dealing  or  trans- 
action, or  at  the  time  of  executing  or  levying  such  execa« 
tion  or  attachment,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed :  Provided  also,  that  where  a 
commission  has  been  superseded,  if  any  other  commis- 
sion shall  issue  against  any  person  or  persons  comprised 
in  such  first  commission,  within  two  calendar  months 
next  after  it  shall  have  been  superseded,  no  such  con- 
veyance, contract,  dealing  or  transaction,  execution  or 
attachment,  shall  be  valid,  unless  made,  entered  into, 
executed  or  levied  more  than  two  calendar  months  he&ae 
the  issuing  of  the  first  commission.'' 

And  by  2  &  3  Fict.  c.  29.  *.  1. :  "All  contracts,  deal- 
ings, and  transactions  by  and  with  any  bankrupt  really 
and  bon&  fide  made  and  entered  into  before  the  date 
and  issuing  of  the  fiat  against  him,  and  all  executions 
and  attachments  against  the  lands  and  tenementsi,  or 
goods  and  chattels  of  such  bankrupt,  bon&  fide  executed 
or  levied  before  the  date  and  issuing  of  the  fiat,  shall 
be  deemed  to  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed ;  provided  the 
person  or  persons  so  dealing  with  such  bankrupt,  or  at 
whose  suit  or  on  whose  account  such  execution  or 
attachment  shall  have  issued,  had  not  at  the  time  of 
such  contract,  dealing,  or  transaction,  or  at  the  time  of 
executing  or  levying  such  execution  or  attachment 
notice  of  any  prior  act  of  bankruptcy  by  him  committed ; 
provided  also,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  give  validity  to  any  payment  made 
by  any  bankrupt,  being  a  fraudulent  preference  of  any 
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creditor  or  creditors  of  such  bankrupt^  or  to  any  execu-        1862. 
tion  founded  on  a  judgment  on  a  warrant  of  attorney      edwabm 
or  cognovit  given  by  any  bankrupt  by  way  of  such  ^• 

fraudulent  preference." 

Stat.  12  &  13  Vict  c.  106.  repeals  these  statutes,  and 
sect.  133  omits  the  words  ''at  the  time  of  executing 
or  levying  such  execution  or  attachment/^  and  requires 
"  sale**  as  well  as  ''  seizure**  to  protect  the  creditor. 

Sect.  133  must  be  read  as  engrafted  on  sect.  184; 
and,  taken  together,  they  shew  that  the  object  of  the 
statute  was  to  invalidate  all  executions  not  completed. 
The  term  "prior  act  of  bankruptcy/*  in  sect.  133, 
means  prior  to  contracts,  dealings,  &c  with  the  bank- 
rupt. Under  the  old  law,  a  sheriff  was  liable  for  taking 
goods  in  execution  if  an  act  of  bankruptcy  was  after- 
wards committed.  Hooper  v.  Lane  (a) ;  and  the  object 
of  the  statute  was  to  lessen  the  immunity  given  by 
previous  ones  to  the  execution  creditor.  [He  cited 
Hutton  V.  Cooper  (i).] 

Mellishf  who  appeared  for  the  defendant,  was  stopped 
by  the  Court. 

CocKBURN  C.  J.  This  case  is  clear.  It  turns  on 
sect.  133  of  Stat.  12  &  13  Vict.  c.  106.  I  think  there 
can  be  no  doubt  that  the  law  prior  to  that  statute  was 
thus.  Originally  execution  was  not  annihilated  by  an 
act  of  bankruptcy  posterior  to  its  date,  though  prior  to  a 
sale  under  it;  but  an  execution,  though  bona  fide,  was 
annihilated  by  an  act  of  bankruptcy  prior  to  the  issuing 
of  the  writ.  Then  came  certain  statutes  which  gave 
protection  to  execution  creditors  against  prior  acts  of 

(fl)  6  H.  L.  Cos,  443.  (6)  QExeh.  169. 
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1862.        bankruptcy.     Stat  6  G.  4.  c.  16.  s.  81.  gave  protection 


Edwabds 
▼. 

SOARSBBOOK. 


to  executions  bonii  fide  executed  or  levied  which  were 
prior^  by  two  calendar  months^  to  the  issuing  of  the 
commission.  Next  came  stat.  2  &  3  Vict.  c.  29.,  bringing 
the  protection  down  to  the  time  of  execution ;  that  Act 
says  that  no  execution  shall  be  rendered  invalid  which 
has  been  bon&  fide  executed  or  levied  before  the  issuing 
of  the  fiat.  Then  the  subsequent  Act,  12  &  13  Viei. 
e.  106.  s.  133.,  on  which  Mr.  Lush  relies,  introduces  a 
further  condition,  that  the  issuing  of  the  execution  shall 
be  followed  "  by  seizure  and  sale.'*  That  still  refers  to 
an  act  of  bankruptcy  prior  to  the  execution,  and  leaves 
the  law  as  to  acts  of  bankruptcy  posterior  to  the  execu- 
tion as  it  was  before.  The  question  is  therefore  totalty 
untouched  by  stat.  12  &  13  Vict.  e.  106.,  and  as  Mr. 
Lttsh,  in  order  to  invalidate  this  execution,  is  compelled 
to  rest  his  argument  on  the  construction  of  a  section  of 
that  statute,  and  has  failed,  there  is  an  end  of  the  case. 

WiGHTMAN  J.  I  agree  in  the  construction  that  has 
been  put  by  the  Lord  Chief  Justice  on  the  statute 
12  &  13  Fict.  c.  106.  s.  133. 

Blackburn  J.  I  am  of  the  same  opinion.  There 
can  be  no  doubt  that  the  true  construction  of  sect.  188 
of  stat.  12  &  13  Vict.  c.  106.  is  as  the  Lord  Chief  Justice 
says ;  i.  e.,  where  there  is  a  prior  act  of  bankruptcy  the 
execution  shall  be  protected,  provided  there  was  no 
notice  of  the  act  of  bankruptcy,  which  shall  have  the 
same  eflFect  as  acts  of  bankruptcy  had  previously.  But 
then  they  are  not  to  have  mare  effect  there  than  they  pre- 
viously had  :  there  are  no  words  for  that  purpose.  The 
effect  of  an  act  of  bankruptcy  intervening  between  the 
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seizure  and  sale  I  do  not  remember^  but  my  brothers        1862. 
state  it,  and  Mr.  Lush  admits  it. 


Mellor  J.  All  these  statutes  endeavour  to  place 
some  limitation  on  the  effect  of  the  decision  of  the 
Exch.  Chamber  in  Balme  v.  Hutton  (a),  the  principle  of 
which  was  affirmed  by  the  House  of  Lords  in  Garland 
V.  Carlisle  {b).  They  all  require  an  act  of  bankruptcy 
before  the  execution,  and  not  an  act  of  bankruptcy 
intervening  between  the  execution  and  sale. 

Judgment  for  the  defendant. 

(a)  ^Bing,  471 ;  ZMoo,  #  8. 1.  (h)  4a.fF,  603. 


Edwards 
▼. 

SCAESBBOOK. 


Murray  and  another  against  Arnold. 


N(wember2:bih, 


1.  After  issue  had  been  joined  and  notice  of  trial  given  in  an  action    Money  paid 
<m  a  bill  of  exchange,  the  defendant  obtained  a  Judge's  order  for  a  com-    ,-^^  Court. 
mission  to  examine  witnesses  abroad,  on  payment  into  Court  of  a  portion    Bankrttptcy. 
of  the  })laintiff*s  claim.    The  money  was  paid  in  accordingly,  but  the    22  &  \$Vict. 
commission  was  not  acted  on.     The  defendant  having  subsequently   ^  |qq^  g  \^ 
become  bankrupt,  and  his  assignees  appointed,  the  plaintiff  obtained    Security  for 
leave  to  proceed  with  the  action,  which  was  tried,  and  the  defendant  not   ^^^ 
tppearinff,  a  verdict  was  given  for  the  plaintiff:  held,  that  the  plaintiff  2^^. 

was  entided  to  the  money  which  had  been  paid  into  Court,  and  that  he 
was  not  deprived  of  this  right  by  The  Bankrupt  Act,  12  &  13  Vict.  c.  106. 
#.184. 

2.  Semble,  that  the  plaintiff  was  not  in  the  position  of  a  creditor 
"having  security  for  his  debt"  within  that  section:  dubitante  Blacks 

OUTH  J. 

'PHIS  was  an  action  by  the  drawers  against  the 
acceptor  of  a  bill  of  exchange  for  151/.  7s.  6d. 
On  the  14th  April,  1862,  after  notice  of  trial  had  been 
given^  the  defendant  obtained  a  Judge's  order,  directing 
tiiat,  on  payment  into  Court  of  100/.,  a  commission 
tkould  issue  for  the  examination  of  witnesses  at  Bombay, 

u  2 


V. 

Arnold. 
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1862.  and  iu  the  meantime  all  proceedings  should  be  stayed. 
j^uBBAT  Th®  money  was  paid  into  Court  accordingly,  but  the 
commission  was  not  acted  on.  On  the  24th  July^  the 
defendant  was  adjudicated  bankrupt,  and  assignees  were 
appointed,  but  he  never  surrendered.  On  the  28ih  «/tffy, 
the  plaintiffs  obtained  leave  to  proceed  with  the  action, 
which  was  tried  at  the  Summer  Assizes  at  Liverpool, 
and,  the  defendant  not  appearing,  a  verdict  was  given 
for  the  plaintiffs. 

Under  these  circumstances,  summonses  having  been 
taken  out  by  the  plaintiffs  and  by  the  creditors'  assignee 
to  have  the  money  paid  out  of  Court  to  them  respectively, 
both  came  on  together  before  Blackburn  J.,  on  14th 
November ;  who,  on  the  first  summons,  made  an  order 
that  the  sum  paid  into  Court  be  paid  out  of  Coiurt  to 
the  plaintiffs'  agent  in  a  week,  unless  in  the  meantime  a 
rule  were  obtained  to  set  aside  that  order,  the  assignee 
to  have  leave  to  go  to  the  Court.  The  second  summons 
was  indorsed  "  No  order,  with  leave  to  go  to  the  Court/' 

R.  E.  Turner,  in  this  Term  {Nov,  21st),  obtained  a  rule 
to  set  aside  the  order,  and  that  the  money  be  paid  out 
to  the  assignee. 

Charles  Russell  shewed  cause. — The  plaintiffs  are 
entitled  to  have  this  money  paid  out  to  them,  they 
having  a  lien  upon  it  within  the  exception  in  stat 
12  &  13  Vict.  c.  106.  s,  184.,  which  enacts,  "No 
creditor  having  security  for  his  debt,  or  having  made 
any  attachment  in  London  or  in  any  other  place,  by 
virtue  of  any  custom  there  used,  of  the  goods  and 
chattels  of  the  bankrupt,  shall  receive  upon  any  such 
security  or  attachment  more  than  a  rateable  part  of  such 
debt,  except  in  respect  of  any  execution  or  extent  served 


▼. 

Abnold. 
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and  levied  by  seizure  and  sale  upon  or  any  mcnrtgage  1862. 
of  or  lien  upon  any  part  of  the  property  of  such  bank-  j^^^^^^ 
Tfocpt  before  the  date  of  the  fiat  or  the  filing  of  a  petition 
for  adjudication  of  bankruptcy :  provided  always^  that 
nothing  herein  contained  shall  be  deemed  to  give  validity 
to  any  warrant  of  attorney,  c(^ovit,  or  consent  to  a 
Judge's  order  declared  to  be  null  and  void  by  any  pro- 
vision of  this  Act,  nor  to  give  validity  to  any  judgment 
entered  up  under  or  by  virtue  of  any  such  warrant  of 
attorney  or  consent,  or  to  any  execution  or  extent  exe- 
cnted  or  levied  under  or  by  virtue  of  any  such  warrant 
of  attorney,  o^ovit,  or  consent^' 

Holmes  v.  Tvttanyin  this  Court  (a),  and  Tilbury  v.  Brown, 
before  Crompton  J.  in  the  Bail  Court  (&),  may  be  relied  on 
by  the  other  side ;  but  those  cases  only  shew  that  an  order 
under  the  garnishee  clauses  of  The  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Vict.  e.  125.,  is  not  equivalent 
to  a  lien  under  this  section.  Here  was  what  was  equiva- 
lent to  payment,  namely,  the  depositing  the  money  in 
Court,  which  is  the  same  as  handing  it  over  to  a  stake- 
holder. Stead  V.  Speigelberg  (c)  seems  an  authority  against 
the  defendant.  At  the  time  when  the  original  order  was 
made,  the  plaintiff  were  entitled  to  try  the  cause ;  and 
that  order  compelled  them  to  forego  their  right  in  con- 
sideration of  the  defendant  paying  the  money  into  Court. 
[Wigktman  J.  Ferrall  v.  Alexander  (d)  seems  an  autho- 
rity that  money  paid  into  Court,  imder  stat.  7  &  8  (7.  4. 
c.  71.  s.  2.,  to  abide  the  event  of  a  suit,  is  not  payment 
to  a  creditor  within  the  protection  of  stat.  6  G.  4.  c.  16. 
1.82.] 

(«)  5E.^B.  65.  (6)  30  L.  J.  Q.  B.  40. 

(c)  10  W.  R,  46.   .  {d)  1  Dowl  P.  C.  132. 
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1862.  MelUsh  and  R.  E.  Turner^  in  support  of  the  rule. — 

JiuBRAT  On  the  true  construction  of  this  section  the  assignees  of 
Akk'old.  ^®  defendant  are  entitled  to  the  money  in  Court  At  the 
time  of  the  defendant's  bankruptcy  the  action  was  unde- 
cided^ but  this  money  was  specifically  appropriated  to 
abide  the  events  the  Court  being  a  mere  stakeholder  or 
trustee.  Under  such  circumstances  it  cannot  be  said 
that  the  plaintiffs  were  in  the  position  of  creditors  having 
"  security''  for  their  debt.  [Blackburn  J.  I  think 
Ferrall  v.  Alexander  (a)  is  rather  against  you.]  That 
case  was  decided  under  the  previous  Bankrupt  Act, 
6  G.  4.  c.  16.  8.  108.^  the  language  of  which  differs  from 
Stat.  12  &  18  Vict.  c.  106.  s.  184.,  and  enacts,  "  No 
creditor  having  security  for  his  debt,  or  having  made 
any  attachment  in  London,  or  any  other  place,  by  virtue 
of  any  custom  there  used,  of  the  goods  and  chattels  of 
the  bankrupt,  shall  receive  upon  any  such  security  or 
attachment  more  than  a  rateable  part  of  such  debt, 
except  in  respect  of  any  execution  or  extent  served  and 
levied,  by  seizure  upon,  or  any  mortgage  of  or  lien  upon 
any  part  of  the  property  of  such  bankrupt  before  the 
bankruptcy:  Provided  that  no  creditor,  though  for  a 
valuable  consideration,  who  shall  sue  out  execution  upon 
any  judgment  obtained  by  default;  confession  or  nil 
dicit,  shall  avail  himself  of  such  execution  to  the  pre- 
judice of  other  fair  creditors,  but  shall  be  paid  rateably 
with  such  creditors.*'  Here  the  money  was  in  Court 
to  abide  an  event  not  decided  when  the  adjudication  of 
bankruptcy  took  place. 

But  whether  the  plaintiffs  had  '^  a  lien  upon  any  part 
of  the  property"  of  the  bankrupt  within  the  exception  in 

(a)  1  J)owL  P.  a  132. 
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12  &  18  Vtct.  e.  106.  s.  184.  is  a  more  diflScult  question.  1862. 
If  " lien*'  is  to  be  eonstraed  as  synonymous  with  "seen-  Uvruat 
rity/'  it  amounts  to  nothing.  [Blackburn  J.  Is  that  Abkold. 
quite  certain  ?  Attachments,  executions.  Sec,  mentioned 
in  the  section,  are  securities.]  "  Lien*'  means  legal  lien. 
Although  Holmes  v.  Tutton  (a)  is  not  in  point  as  to  its 
facts,  the  judgment  is  strongly  in  favour  of  the  defendant. 
Lord  Campbell  there  says,  p.  79,  "  It  was  suggested  that 
the  word  '  lien'  and  the  word  ^  bind'  really  express  the 
same  idea,  and  that,  though  at  law,  in  strictness,  the 
word  '  lien'  denotes  a  possession  by  the  party  claiming 
the  lien,  yet  that  an  equitable  lien  may  well  be  said  to 
exist  on  a  debt,  and  that  the  service  of  the  order  operates 
as  an  equitable  assignment  or  conveyance  of  the  debt. 
As  the  creditor  seems  to  us  clearly  to  have  a  security 
within  sect.  184,  it  should  be  made  out  affirmatively 
that  the  present  is  the  case  of  a  lien,  within  the  meaning 
of  the  clause.  We  are  not  satisfied  that  it  is  *  *  *." 
Pp.  80,  81 :  "In  the  case  of  a  mortgage  or  equitable 
assignment  or  lien  there  is  a  property  in  the  party; 
and  it  is  to  such  cases  we  think  that  the  exception 
applies,  and  not  to  cases  where  a  right  is  given  to  realize 
property  seized  under  the  new  machinery  introduced  by 
the  recent  Act  for  enforcing  a  judgment,  which,  though 
not  requiring  the  intervention  of  the  sheriff,  is  in  truth 
a  mere  statutory  compulsory  execution.  We  think  that 
the  exception  as  to  mortgages  and  liens  in  sect.  184  of 
The  Bankrupt  Act  referred  to  cases  in  the  nature  of 
mortgages  or  liens  by  some  conveyance,  or  contract,  or 
course  of  dealing,  which  is  the  same  as  contract,  where 
some  property  is  in  the  thing  passed,  and,  at  all  events, 
that  the  word  ^lien'  referred  to  something  different 
(a)  5E.fB,  65. 


T. 

AB50LD. 
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1862.  froni  the  binding  of  the  goods  by  delivery  of  the  writ 
Murray  ^  *^^  sheriflF,  or  by  the  seizure  of  bills  or  notes  giving 
a  security  under  stat.  1  &  2  Vict.  e.  lltt  s.  12.,  or  by 
the  debt  being  bound  by  the  service  of  the  order  under 
the  recent  Procedure  Act*^  In  the  present  case  there 
was  nothing  in  the  nature  of  a  contract  between  the 
parties.  [^Cochbum  C.  J.  Suppose  the  money  had  been 
paid  into  Court  as  security  for  costs  ?]  In  that  case  there 
could  have  been  no  debt  [Wightman  J.  Suppose  the 
action  had  been  for  a  tort?]  Then  the  case  would  not 
have  come  within  the  section.  Stead  v.  SpeigeJberg  {a) 
is  inapplicable.  [^Wightman  J.  Have  you  seen  the  case  of 
Hichens  and  others  v.  Congreve  {b)  ?]  That  case  was  diffe- 
rent. There  Skadwell  V.  C.  says,  p.  429,  "  With  respect 
to  the  defendant  Dunston^  it  was  said  that  it  was  only  a 
case  of  assumpsit,  and  that  the  plaintiffs  had  no  right 
to  what  has  been  paid  into  Court,  in  respect  of  the  share 
of  the  15,000/.  which  he  received.  I  admit  that,  if  there 
had  been  no  order  made  for  paying  the  money  into 
Court,  the  plaintiffs  would  now  have  established,  for  the 
first  time,  a  demand  against  him ;  and  the  result  of  this 
suit  would  have  been  merely  to  give,  to  the  plaintifi,  a 
right  to  prove  against  Dunston's  estate.  But  when,  in 
the  progress  of  the  cause,  and  during  the  solvency  of 
Dunstofiy  the  Court  has  ordered  the  money,  which  is 
the  subject  of  dispute,  to  be  paid  into  Court,  my  opinion 
is  that  the  Court  cannot  hold  that  the  money  was  paid 
in,  by  way  of  security  merely,  and  is  now  to  be  returned, 
and  that  the  plaintiff}  have  only  a  right  to  prove  against 
Dunston's  estate :  but  I  think  that  the  plaintiffs  are 
entitled  to  take  the  fund  as  the  specific  thing  to  which 
they  are  entitled.'' 

(«)  10  W.  R.  40.  (b)  4  Sim.  420. 
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CocKBUfiN  C.  J-  This  rule  must  be  discharged.  The  i862. 
amount  in  question  is  a  sum  of  money  paid  into  Court  UoRajLT 
under  a  Judge's  order  as  the  consideration  for  which 
the  defendant  obtained  leave  to  issue  a  commission  to 
take  evidence  abroad,  the  sum  being  to  abide  the  event 
of  the  suit.  The  suit  has  come  to  its  termination  by  a 
verdict  for  the  plaintifis.  The  assignees  of  the  defend* 
ant^  who  in  the  meantime  became  bankrupt^  claim  under 
sect.  184  of  the  12  &  13  Vict.  c.  106.,  which  provides 
that  creditors  having  security  for  their  debts  against  a 
person  who  becomes  bankrupt,  shall,  upon  such  security, 
take  only  their  share  or  rateable  proportion  of  the  bank- 
mpfs  estate.  Now  if  the  expression  "  security  for  his 
debf  ^  applies  here,  the  assignees  are  entitled  to  the 
money,  and  the  plaintiffs  can  only  have  a  rateable  pro- 
portion of  their  debt. 

I  think  sect.  184  does  not  apply  here.  What  was 
meant  there  was,  that  a  creditor  having  security  for  the 
recognised  debt  of  a  man  who  has  become  bankrupt 
shall  not  avail  himself  of  it  to  the  injury  of  that 
man's  other  creditors.  Here  was  no  debt  existing  and 
ascertained  within  the  meaning  of  the  section,  at  least 
none  for  which  this  money  was  paid  in  as  security.  It 
was  paid  in,  not  for  an  admitted  debt,  for  that  was 
in  course  of  litigation,  but  to  abide  the  event  of  the 
suit,  and  as  a  security  against  the  eventual  judgment 
in  it ;  and  until  then  there  was  no  recognised  debt  be- 
tween the  parties.  I  arrive  at  that  conclusion  thus. 
Suppose  instead  of  recovering  the  full  amount  of  their 
claim,  the  plaintiffs  recovered  only  a  small  portion,  but 
their  costs  were  sufficient  to  overtop  the  sum  paid  into 
Court,  there  the  amount  paid  in  would  be  a  security 
not  merely  for  the  amount  recovered  as  debt^  but  as  costs. 
That  satisfies  me  that  this  is  not  payment  as  security 
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1862.        for  a  debt,  but  security  for  the  eventual  judgment  of  the 
^jj^^j^Y      Court  at  the  close  of  the  action,  which  would  include 

Abhold       ^^^  ^®^*  ^^^  costs. 

This  is  clearly  distinguishable  from  the  garnishee 
cases,  where  there  is  a  dear  ascertained  debt,  for  which 
the  creditor  has  got  his  judgment,  and  he  arrests  in  the 
hands  of  the  garnishee  a  debt  due  from  the  judgment 
creditor. 

I  do  not  think  the  term  "security''  in  the  statute 
was  intended  to  apply  to  such  a  case  as  the  present, 
and  it  would  not  be  consistent  with  what  is  fair  and 
right  between  these  parties  if  we  should  hold  it  did, 
unless  there  were  something  in  the  statute  compelling 
us  to  come  to  that  conclusion.  But  it  is  enough  to  say 
that  sect.  184  does  not  apply. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  This  is 
not  a  security  for  a  debt  within  12  &  13  Vict  e.  10& 
*.  184.  This  money,  which  was  paid  into  Court  under 
a  Judge's  order,  was  not  paid  in  in  the  nature  of  a 
security  for  an  ascertained  debt,  but  to  abide  the  event 
of  the  suit;  and  a  Judge's  order  might  have  been 
obtained  much  in  the  same  form  as  the  present  if  the 
action  had  been,  not  to  recover  money  in  the  nature  of 
a  debt,  but  for  general  damages.  The  statute  meant  to 
apply  to  cases  where  there  is  a  security  for  an  ascer- 
tained debt :  this'  case  is  very  different ;  for  the  money 
paid  in  here  would  include  within  it  the  costs,  however 
small  the  sum  due  to  the  plaintiffs  might  be.  The  case 
differs  very  much  from  that  of  a  garnishee. 

Blackburn  J.  Money  which  before  his  bankruptcy 
belonged  to  the  bankrupt  was  here  paid  into  Court  by 
him  to  abide  the  event  of  the  suit,  otherwise  the  Judge 
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would  not  have  consented  to  make  the  original  order.  1862. 
While  the  defendant  was  still  sui  juris,  he  paid  the  money  Mub&at 
into  Court,  and  it  was  held  by  the  officer  of  the  Court  on  abkold. 
those  terms.  The  money  was  clogged  with  a  trust,  and 
the  plaintifib  have  an  equitable  right  to  it  on  compliance 
with  the  terms  on  which  it  was  paid  in.  This  arrange- 
ment would,  I  think,  be  binding  on  the  bankrupt  who  paid 
in  the  money,  and  also  on  his  assignees,  if  there  were 
act  a  statute  enacting  that  it  should  not  be  binding 
m  them.  That  brings  us  to  sect.  184  I  am  far  from 
laying  that  I  should  quite  agree  with  my  Lord  and  my 
irotlter  Wiglitman  in  holding  that  this  case  is  not  that 
>f  a  *'  creditor  having  security  for  his  debt*'  within  the 
neaning  of  the  statute  12  &  13  Vict.  e.  106.  s.  184. 
3at  the  important  question  is,  was  this  a  ^'lien^'  within 
he  meaning  of  the  exception  in  that  section?  I  agree 
rith  all  that  is  said  in  the  judgment  in  Holmes  v.  Tut- 
km  (a).  There  it  is  pointed  out  that  where  a  sheriff  has 
leueed  goods,  or  there  is  a  garnishee  order  or  an  attach- 
ment, it  is  to  be  considered  merely  as  binding  the  goods. 
But  the  money  here,  when  paid  in,  was  a  lien  by  contract 
nrithin  the  meaning  of  that  case,  and,  if  so,  is  within  the 
sxception  in  sect.  184. 

Perhaps  I  might  agree  in  giving  judgment  for  the 
plaintiff  on  the  other  ground  also ;  but  I  prefer  resting 
my  judgment  on  this. 

McLLOR  J.  This  money  was  specifically  appropriated 
by  the  bankrupt  before  his  bankruptcy  in  consideration 
of  what  he  supposed  to  be  an  advantage,  u  e.,  a  commis- 
sion to  examine  witnesses.  The  Judge  imposed  a  con- 
dition that  he  should  pay  money  into  Court  to  be  handed 
to  the  plainti£B9  if  the  suit  ended  favourably  for  them. 

(a)  5E.fB.Q5. 
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1862. 


HUBRAT 
V. 

Arnold. 


This  therefore  is  not  a  security  within  the  meaning  of  ihii 
statute,  but  is  either  in  the  nature  of  a  lien,  or  a  specific 
appropriation  of  money  dependent  on  the  event  of  the 
suit. 


C.  Russell  applied  for  costs. 

Blackburn  J.     I  encouraged  this  appeal. 

CocKBUBN  C.  J.     It  was  a  fair  case  for  discussion. 

Ilule  discharged,  without  costs. 


Monddtft 
Novembef2A\k, 

Bankruptcy, 
2^  ^25  Vict 
c.  134. 
Jurisdiction 
of  County 
Courts, 
Petition  in 
formd  pau- 
peris. 


Ex  parte  Coombs,  a  Bankrupt. 


1.  After  the  passing  of  the  statute  24  &  25  Vtct,  c.  134.,  to  amend  the 
law  of  bankruptcy  and  insolvency,  a  person  resident  within  the  juris- 
diction of  the  B,  District  Court  of  Bankruptcy,  being  in  gaol  at  C.  out  of 
that  district,  petitioned  in  forma  pauperis  under  sect.  98  for  adiudicatioii 
of  bankruptcy  against  himself,  his  debts  exceeding  300/.  The  Judge 
of  the  County  Court  at  C.  (called  for  distinction  the  Gaol  County  Court) 
adjudicated  him  bankrupt,  and  made  an  order  under  sect.  94  to  transfer 
the  proceeding  to  the  County  Court  of  S.,  the  district  in  which  he  had 
resided  for  six  calendar  months  before  filing  his  petition  (called  for 
dis&ictiou  the  Home  County  Court.)  The  Judge  of  that  Court  havins 
refused  to  adjudicate,  as  the  debts  of  the  bankrupt  exceeded  300/. :  held 
that  he  was  right,  as  that  Court  had  no  jurisdiction. 

2.  QiKtrey  whether  the  petition  ought  to  have  been  presented  to  the 
District  Court  of  Bankruptcy  at  B.  :  and,  if  not,  what  proceedings  ought 
to  have  been  taken  after  the  adjudication  in  bankruptcy  by  me  Gaol 
County  Court  ? 

TT  S.  GIFFARD  obtained  a  rule  in  this  Term  {Nov. 

4th),  calling  on  the  judge  of  the  County  Court  of 

Glamorganshire,  holden  at  Swansea,  to  shew  cause  why  he 

should  not  hear  and  adjudicate  upon  the  case  of  Charles 

William  Coombs  in  the  matter  of  his  bankruptcy. 

The  proceedings  in  the  present  case  took  place  after 


\ 


Coombs. 


XXVL  VICTORIA.  297 

the  passing  of  stat  24  &  26  Vict.  c.  134.^  to  amend  the        1862. 

law  of  bankruptcy   and   insolvency.     Charles   William      Ex  parte 

Coombs  resided  within  the  jurisdiction  of  the  Bristol 

District  Court  of  Bankruptcy ;  but,  on  the  20th  May, 

1862,  being  in  gaol  at  Cardiff^  out  of  that  district,  he 

filed  a  petition  for  adjudication  of  bankruptcy  against 

himself;  his  debts  exceeding  3002.     This  petition  was 

filed  in  forma  pauperis,  the  petitioner  having  previously 

made  affidavit  that  he  had  not  the  means  of  paying  the 

tees  and  expences  usually  payable  in  respect  of  such  a 

petition.     On  this  petition  he  was  brought  before  the 

County  Court  of  Glamorganshire,  holden  at  Cardiff,  the 

jadge  of  which,  on  the  23d  May,  adjudicated  him  bank- 

mpt,  and  made  an  order  under  sect.  94  of  the  statute 

tiiat  the  proceedings  should  be  transferred  to  the  County 

CSonrt  of  Glamorgaiishire,  holden  at  Swansea,  being  the 

County  Court  of  the  district  in  which  the  petitioner  had 

^resided  for  six  months  next  before  filing  his  petition. 

On  the  7th  August,  1862,  the  bankrupt  was  taken  before 

tiiat  judge,  who  refused  to  adjudicate,  on  the  ground 

that  he  had  no  jurisdiction  as  the  debts  of  the  bankrupt 

exceeded  3002. 

The  proceedings  were  accordingly  returned  to  the 
County  Court  at  Cardiff,  but  the  judge  refused  either 
to  deal  with  the  case  himself,  or  annul  the  adjudication, 
or  grant  protection  to  the  bankrupt. 

It  appeared  that  for  the  purposes  of  distinction  the 

expression  "  Gaol  County  Court*'  is  used  to  designate 

the  County  Court  of  the  district  in  which  the  debtor  is 

confined,  and  '*  Home  Coimty  Court**  to  designate  that 

of  the  district  which  the  debtor,  if  not  in  custody,  would 

be  required  to  petition. 

Horace  Lloyd  shewed  cause. — The  question  in  this 
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1862.  case  depends  on  the  construction  of  several  sections  in 
Ex  parte  stat.  24  &  25  VtcL  c.  184.,  to  amend  the  law  of  bank- 
ruptcy and  insolvency,  on  which  the  County  Court  judges 
for  Cardiff  and  SuHZJisea,  as  well  as  some  other  County 
Court  judges,  differ  in  opinion. 

In  that  statute,  under  the  heading  '^  As  to  petitions 
for  adjudication  of  bankruptcy  and  the  proceedings  there- 
upon," come  the  86th,  88th  and  94th  sections. 

Sect.  86  enacts.  "Any  debtor  may  petition  for  adju- 
dication of  bankruptcy  against  himself,  and  the  filing  of 
such  petition  shall  be  an  act  of  bankruptcy,  without 
any  previous  declaration  of  insolvency  by  such  debtor." 

Sect  88.  "  Every  petition  for  adjudication  of  bank- 
ruptcy, except  as  hereinafter  provided,  shall  be  filed  and 
prosecuted  in  the  Court  of  bankruptcy  within  the  di^ 
trict  of  which  such  debtor  shall  have  resided  or  carried 
on  business  for  the  six  months  next  immediately  pre- 
ceding the  time  of  filing  such  petition,  or  for  the  longest 
period  during  such  six  months  &c.'' 

Sect.  94.  "  Where  a  debtor  petitions  for  adjudication 
against  himself,  and  knows  or  verily  believes  the  debts 
justly  due  and  proveable  under  the  bankruptcy  to  amount 
in  the  whole  to  a  sum  not  exceeding  300/.,  such  fiu^ 
shall  be  stated  on  oath,  and  if  he  be  resident Twithin  the 
metropolitan  district  as  herein  defined,  he  shall  file  his 
petition  in  the  London  Court  of  Bankruptcy,  and  where 
such  debts  shall  not  exceed  300/.,  and  the  debtor  shall 
not  be  resident  in  the  metropolitan  district,  he  shall 
file  his  petition  in  the  County  Court  for  the  district 
in  which  he  shall  have  resided  for  [the  six  months  next 
before  the  filing  of  his  petition,  or  for  the  longest  period 
during  those  six  months,  unless  he  is  in  custody,  and 
then  in  the  County  Court  for  the  district  in  which  he  is 
in  custody ;  but  such  Court,  if  it  make  adjudication. 
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shall  transfer  the  proceedings  to  the  County  Court  in        1862, 
which  the  debtor,  if  not  in  custody,  would  have  been       ex  parte 
required  to  petition/' 

The  next  heading,  including  sects.  98,  99,  100,  101, 
is  entitled  "  As  to  adjudication  of  bankruptcy  against 
pauperand  other  prisoners  for  debt.'* 

Sect.  98.  "  If  any  debtor,  whether  trader  or  not,  now 
being  or  who  shall  be  imprisoned  for  any  debt  or  demand, 
shall  through  poverty  be  unable  to  petition  the  proper 
Court  for  an  adjudication  of  bankruptcy  against  himself, 
he  shall  be  at  liberty  to  petition  in  forma  pauperis,  upon 
making  an  affidavit  that  he  has  not  the  means  of  pajring 
the  fees  and  expences  usually  payable  in  respect  of  a 
petition  by  a  debtor  for  an  adjudication  of  bank- 
ruptcy. Such  affidavit  may  be  sworn  before  the  gaoler 
of  the  prison  where  such  debtor  is  confined,  and  such 
gaoler  is  hereby  empowered  and  required  to  take  such 
affidavit,  and  swear  the  deponent  thereto,  without  fee  or 
reward." 

Sect.  99.  ''Every  person  so  petitioning  in  forma 
pauperis  as  aforesaid  shall,  if  not  previously  discharged 
by  a  registrar,  be  brought  up  to  the  County  Court  of 
the  district  at  its  next  sitting  after  the  presentation  of 
sach  petition,  and  shall  be  examined  by  the  Court 
touching  his  estate  and  effects,  debts,  dealings,  and 
transactions ;  and  if  the  Court  shall  be  satisfied  with 
such  examination  it  shall  make  an  order  of  adjudication 
of  bankruptcy  against  the  petitioner,  and,  if  it  shall 
think  fit,  grant  an  order  of  protection  to  the  petitioner.'^ 

Sect  100  provides  that  the  gaoler  of  every  prison  in 
England  and  Wales  shall  make  a  monthly  return  of  the 
persons  in  his  custody  for  debt ;  and  sect.  101,  that  the 
Commissioner  or  County  Court  judge,  as  the  case  may 
be,  shall  in  every  case,  on  receiving  such  return,  make 
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1862.        ^^  order  that  a  registrar  of  the  Court  of  Bankruptcy, 
-g^  ^j^      or  of  the  County  Court,  shall  attend  at  the  gaol  of  the 
Coombs.       district  to  examine  every  prisoner,  with  power  to  make 
orders  of  adjudication  in  bankruptcy,  and  to  grant  pro- 
tection, and  certify  the  particulars  to  the  Court. 

The  adjudication  of  bankruptcy  here  was  prop^y 
made  in  the  Gaol  County  Court,  but  that  Court  had  no 
jurisdiction  to  transfer  the  matter  to  any  other.  Sect.  94 
is  the  only  part  of  the  Act  which  speaks  of  the  transfer 
of  proceedings,  and  it  applies  solely  to  cases  where  the 
debts  of  the  bankrupt  are  less  than  3002.  Besides,  if 
the  matter  were  to  be  transferred  at  all,  it  ought  to  have 
been  transferred,  not  to  the  Home  County  Court,  but 
to  the  Court  which  would  have  dealt  with  the  case  if  the 
proceedings  had  been  in  the  ordinary  way,  namely,  to 
the  District  Court  of  Bankruptcy,  sect.  88 ;  or  to  the 
County  Court  of  the  district,  if  the  debts  of  the  bank- 
rupt did  not  amount  to  300/.  Sects.  98,  99,  relative  to 
bankrupts  petitioning  in  forma  pauperis,  give  no  direc- 
tions as  to  the  Court  in  which  the  proceedings  are  to 
be  carried  on.  Sects.  100,  101,  relate  to  proceedings  m 
invttos. 

H,  S,  Giffard,  in  support  of  the  rule. — The  judge  of 
the  Home  County  Court  is  bound  to  carry  these  pro- 
ceedings to  their  termination.  Sect.  94  is  a  limitation 
on  the  enactments  in  sects.  98,  99,  100,  101,  and  must 
be  read  in  connexion  with  them.  When  the  registrar 
finds  a  pauper  in  gaol  who  has  petitioned  to  be  made 
bankrupt,  he  may  adjudicate  him  to  be  so,  and  also 
indicate  the  Court  in  which  the  proceedings  are  to  be 
carried  out 

CocKBUBN  C.  J.     This  rule  must  be  discharged.     The 
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question  we  have  to  determine  is,  whether  the  judge  of        1862. 
the  County  Court  of  Glamorganshire,  holden  at  Swansea^      -g^     ^^ 
was  called  upon  under  the  circumstances  to  adjudicate       Coombs. 
in  the  matter  of  C.  W.  Coombs^  a  bankrupt; — to  grant 
him  protection,  and  dispose  of  the  whole  affair  as  ought 
to  be  done  in  cases  of  bankruptcy.     I  am  clearly  of 
opinion  that  that  judge  was  right  in  declining  the  juris- 
diction he  was  called  on  to  exercise. 

The  question  turns  on  the  94th  section  of  stat 
24  &  25  Vict.  c.  134.,  taken  in  combination  with  the 
98th  and  99th  sections.  It  is  impossible  to  read  the 
94th  section  without  seeing  that  it  applies  solely  to 
cases  where  the  debts  of  the  bankrupt  do  not  exceed 
800/.  And  whereas  by  sect.  88  the  jurisdiction  in 
bankruptcy  is  primarily  in  the  Court  of  Bankruptcy  for 
the  district  in  which  the  debtor  shall  have  resided  or 
carried  on  business  for  the  six  months  next  immediately 
preceding  the  time  of  filing  the  petition ;  by  sect.  94  a 
jurisdiction  over  prisoners  in  custody  is  given  to  all 
County  Courts.  Where  the  debts  do  not  exceed  3001, 
then  what  is  compendiously  called  the  Gaol  County 
Court  acquires  jurisdiction  so  far  as  to  adjudicate  that 
the  party  is  a  bankrupt,  but  it  is  directed  to  transfer  the 
proceedings  to  what  is,  with  equal  advantage,  caUed  the 
Home  County  Court.  It  is  clear,  therefore,  that  if  this 
petition  were  under  sect.  94,  and  not  under  sects.  98 
and  99,  the  proceedings  would  be  properly  transferred. 
But  when  we  come  to  the  question  whether  there  can 
be  a  transfer  under  sect.  94  when  the  proceedings  are 
under  sects.  98  and  99,  a  totally  different  consideration 
presents  itsel£  Sects.  98  and  99  relate  to  persons  in 
the  condition  of  paupers,  but  whose  debts  are  not  to 
be  limited  to  300/L,  the  amount  specified  in  i^ct  94,  and 
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1862.  may  be  below  or  above  that  sum.  How  then  can  it 
Ex  parte  ^^  said  that  the  Gaol  County  Court  (to  which  I  assume 
**•  for  the  sake  of  argument  the  right  to  petition  is  given 
to  the  bankrupt)  has  any  power  to  adjudicate  in  sndi 
a  case  that  the  petitioner  is  a  bankrupt^  and  grant  him 
protection, — that  the  Court  acquires  the  same  powers^ 
or  is  under  the  same  obligations  as  in  the  former 
case?  May  we  incorporate  sect  94  into  sects.  98, 
99  ?  It  would  be  legislating  anew,  rather  than 
giving  an  exposition  of  those  sections,  if  we  were  to 
introduce  into  sects.  98,  99,  a  condition  which  onlj 
applies  to  sect.  94.  And  there  is  this  remarkable  dis- 
tinction between  sect.  94  and  the  provisions  relating  to 
pauper  bankrupts :  in  the  one  the  Gaol  County  Court 
has  power  to  adjudicate  bankrupt  only,  whereas  under 
sects.  98,  99  it  can  also  grant  protection.  When  we 
come  to  see  what  is  to  be  done  after  protection,  and 
what  is  to  be  done  after  presenting  a  petition,  very 
serious  difficulties  present  themselves.  The  Act  does 
not  point  out  to  what  Court  the  petition  is  to  be 
presented.  Properly  the  District  Court  of  Bankruptcy 
has  prima  facie  jurisdiction  over  all  matters  in  bank- 
ruptcy, and  then  there  is  no  provision  for  transfer  to 
the  Gaol  County  Court  before  which  the  bankrupt  is 
brought  up.  I  do  not  wish  to  throw  any  doubt  on  the 
regularity  of  the  proceedings  here  in  presenting  thii^ 
petition  to  the  Gaol  County  Court  instead  of  the  Districfc 
Bankruptcy  Court, — I  do  not  express  an  opinion  on^ 
way  or  the  other.  This  man  has  had  the  adjudicatioii. 
of  the  Gaol  County  Court  that  he  is  a  bankrupt ;  and  th^ 
question  as  to  whether  the  District  Court  of  Bankruptcy 
is  the  proper  Court  to  determine  and  adjudicate  on 
whatever  yet  remains  to  be  done  is  a  most  serious  one. 


COOMBB. 
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On  the  one  hand  it  may  be  said,  sect.  99  in  its  terms  1862. 
only  gives  jurisdiction  to  adjudicate  bankrupt  and  grant  Ex  parte 
protection^ — that  is  all  the  authority  the  Legislature  has 
given  to  the  judge  of  the  Gaol  County  Court  On  the 
other  hand  it  may  be  contended  that^  as  the  petition  is 
to  be  in  that  Court,  the  Legislature  having  given  it 
power  to  grant  protection,  that  Court  has  full  power  to 
conduct  the  matter  to  its  termination.  On  this  question 
we  can  only  speculate,  as  the  Legislature  has  not  pro- 
nounced on  it :  we  should  be  only  groping  our  way  in 
the  dark,  and  it  is  therefore  better  to  abstain  firom  giving 
any  extrajudicial  opinion.  It  is  enough  for  us  to  say 
we  cannot  make  the  present  rule  absolute. 

WiGHTMAN  J.     I  am  entirely  of  the  same  opinion. 

Blackbubn  J.  I  am  of  the  same  opinion.  The  only 
question  we  are  called  on  to  decide  judicially  is,  whether 
the  County  Court  of  Stoansea — ^the  Home  County  Court — 
tB  bound  under  the  circumstances  to  proceed  with  this 
case.  I  agree  with  my  Lord  and  my  brother  Wightman^ 
that  there  is  no  duty  cast  on  that  Court  by  statute  to 
proceed  when  the  debts  exceed  800/.,  and  the  petition 
is  in  forma  pauperis. 

Another  question  of  great  importance  and  difficulty 
has  been  argued  here — ^to  which  Court  ought  the  bank- 
rapt  to  have  presented  his  petition  ?  It  is  clear  that  the 
place  of  adjudication  of  bankruptcy  is  the  place  where 
the  petitioner  is,  namely,  the  Gaol  County  Court;  but 
what  Court  is  to  proceed  afterwards,  and  in  what 
manner  is  it  to  be  done  ?  All  these  questions  have  been 
raised,  but  it  is  not  material  to  decide  them.  Mr. 
Uoyd  made  an  impression  on  me  that  the  petition  ought 
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1862.  to  be  in  the  District  Court  of  Bankruptcy  j  but  at  pre- 
Ejj  parte  ®®°*  ^  ®^'y  ^y»  ^°  accordance  with  my  Lord,  that  the 
Coombs.  sections  before  us  are  not  dear,  and  consequently  that 
there  should  be  a  legislative  declaration  to  settle  the  law 
for  the  future.  The  question  may  arise  in  many  ways. 
A  man  may  be  sued  for  debts,  in  which  event  a  Court 
of  civil  judicature  may  have  to  declare  whether  the 
proceedings  in  his  bankruptcy  were  taken  in  a  wrong 
Court,  and  consequently  void.  Or,  a  man  may  be  con- 
demned to  penal  servitude  for  concealing  his  effects,  in 
which  case  it  may  be  necessary  for  a  Court  of  criminal 
judicature  to  determine  whether  the  proceedings  in  bank- 
ruptcy were  in  the  right  Court. 

Mellor  J.  concurred. 

Rule  di8chai|;ed. 


Trimmer  v.  Walsh  and  another  {Nov.  14th), 
Dresser  v.  Bosanquet,  Treasurer,  &c.  (Nov.  18th),  and 
Tomb  t?.  Wilson  and  another  {Nov.  22d), 

wiU  be  reported  with  the  proceedings  in  the  Ezcheqi 

Chamber  in  those  respective  cases. 


MEMORANDUM. 

John  Bobert  Kenyon^  Esq.,  of  the  Middle   Tempts 
Thomas  Southgate,  Esq.,  of   Gray's  Inn^  and  Arthur 
JHobhousey  Esq.,  of  LincoltCs  Inn,  were  appointed  of  Her 
Majesty's  Counsel  learned  in  the  law. 

end    of    MICHAELMAS   TERM. 
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Brighty  against  Norton. 


November'2&ih, 


By  deed  made  on  the  30th  January,  1860,  in  conaideration  of  410/.   ^  ofsaie, 
lent  to  the  plaintiflf  by  the  defendant,  the  plaintiff  assigned  certain  house-   ^^V  VP^V' 
hold  furnitnre,  farming  stock,  and  goods  and  chattels  and  future  personal   ^-"i^. 
estate  and  effects  to  the  plaintiff,  sulyect  to  a  proviso  for  redemption  if  ^e^j^onaMe 
the  Dlaintiff  should  pay  to  the  defendant  410/.  **on  the  30th  January,   notice. 
1870,  or  at  such  earner  day  or  time  as  the  defendant,  or  his  attorney  or 
agent,  should  appoint  for  payment  thereof,  by  notice  in  writing,  sent  by  post 
or  deUvered  to  or  left  at  the  house  or  last  known  place  of  abode"  of  the 
plaintiff;  with  a  power  of  immediate  entry  and  sale  on  default  of  payment 
eontzary  to  the  proviso  and  the  true  intent  and  meaning  of  the  deed ;  and 
there  was  a  proviso  that  until  default  the  plaintiff  shomd  hold  possession 
and  use  the  goods,  chattels  and  effects,  wiUiout  any  hindrance  or  disturb- 
ance by  the  defendant.     The  defendant^  at  noon  of  the  20th  February, 
1860,  gave  the  plaintiff  notice  to  pay  the  money  to  him  at  half  past 
twelve  of  the  same  day,  and  at  that  time,  ^e  plaintiff  not  paying  the 
money,  seized  the  plaintiff's  goods,  and  afterwards  sold  them :  Held,  that 
the  notice  under  the  proviso  must  be  reasonable,  and  that  the  notice 
given  by  the  defendant  was  not  given  in  a  reasonable  time, 

^HE  declaration  stated  that^  on  the  SOth  January, 
1860,  by  a  deed  then  made  between  the  plaintiflf  of 
the  one  part  and  the  defendant  of  the  other  part,  pur- 
porting to  be  in  consideration  of  the  sum  of  410/.  lent 
and  advanced  to  the  plaintaflF  by  the  defendant,  the  plain- 
tiflf assigned  and  transferred  unto  the  defendant  certain 
household  furniture,  plate,  linen,  china,  farming  stock, 
both  live  and  dead,  implements  of  husbandry,  horses, 
carts,  carriages  and  other  the  goods  and  chattels  of  the 
plaintiflf,  and  the  personal  estate  and  eflfects  which  the 
plaintiflf  should  thereafter  become  possessed  of  or  which 
should  at  any  time  thereafter  remain  and  be  brought 
in,  upon  or  about  the  plaintiflf's  then  present  or  any 
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1862.  future  dwelling  house  and  premises;  to  hold  the  same 
BaioHTT  household  furniture  &c.  unto  the  defendant  as  his  own 
NoETov.  pi^P^  goods,  chattels  and  effects,  subject  to  a  proviso 
for  redemption  that  if  the  plaintiff  should  pay  or  cause 
to  be  paid  unto  the  defendant  the  sum  of  410/.  on  the 
80th  January  J  1870,  or  at  such  earlier  day  or  time  as 
the  defendant,  or  his  attorney  or  agent,  should  appoint 
for  payment  thereof,  by  notice  in  writing,  sent  by  post 
or  delivered  to  or  left  at  the  house  or  last  known  place 
of  abode  in  England  of  the  plaintiff,  then  and  in  that 
case  the  said  deed  should  cease  and  be  void :  Provided 
that  if  de&ult  should  be  made  in  payment  of  the  said 
sum,  or  any  part  thereof,  contrary  to  the  aforesaid  pro- 
viso, and  the  true  intent  and  meaning  of  the  said  deed, 
then,  and  immediately  thereupon,  it  should  be  lawful 
for  the  defendant  or  his  agent,  forthwith,  or  at  any  time 
or  times  thereafter,  to  enter  into  and  upon  any  fiEurms^ 
lands,  dwelling  houses  and  premises  of  the  plaintiff^  and 
to  take  possession  of  the  said  goods,  chattels  and  effects 
(with  force,  if  necessary,  as  by  breaking  the  house  doors, 
or  any  other  doors,  locks  or  gates  of  any  buildings  or 
premises  in  which  any  of  the  said  personal  estate  and 
effects  thereby  assigned  might  be  deposited  or  kept),  and 
to  sell  the  same,  or  any  part  or  parts  thereof,  by  public 
auction  or  private  contract,  and  to  receive  the  money 
arising  from  such  sale  or  sales,  and,  after  payment 
thereout  of  all  costs,  charges  and  expenses  incident  to 
the  preparation  and  completion  of  the  said  deed,  and 
the  execution  of  the  trusts  thereof,  in  the  first  place  to 
retain  and  pay  himself  the  said  sum  of  money  thereby 
secured,  or  intended  so  to  be,  or  such  part  thereof  as 
should  remain  unpaid,  and  to  pay  the  surplus  (if  any) 
of  the  proceeds  of  such  sale  to  the  plaintiff.  And  the 
plaintiff  thereby  covenanted  with  the  defendant  that  he 
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would  pay  unto  the  defendant  the  said  sum  of  410/.  at        1862. 
the  time  and  in  manner  aforesaid.    And  the  said  deed 


Briohtt 


also  provided  that^  until  defetult  should  be  made  in  ^  ^• 
payment  of  the  said  sum  of  money  thereby  secured,  it 
should  be  lawful  for  the  plaintiff  to  hold,  possess  and 
use  the  said  goods,  chattels  and  effects,  without  any 
hindrance  or  disturbance  by  the  defendant;  provided 
also  that  the  bringing  or  placing  the  after  purchased  or 
after  acquired  personal  estate  and  effects  of  the  plaintiff 
upon  the  said  premises  should  be  deemed  and  taken  to 
be  sufficient  evidence  of  the  intention  of  the  plaintiff  to 
vest  the  property  thereof  in  the  defendant ;  and  that  the 
same  should  be  so  vested,  and  that  he  should  have  full 
right  and  power  to  seize  and  take  possession  of  the  same 
and  every  part  thereof;  and  to  sell  and  dispose  of  the 
same  under  and  upon  the  trusts  thereinbefore  contained. 
It  then  averred  that,  after  the  making  of  the  said  deed, 
and  before  any  defietult  made  by  the  plaintiff  in  the  pay- 
ment of  the  said  sum  of  money,  or  any  part  thereof,  the 
defendant,  at  twelve  o^clock  in  the  forenoon  of  the  20th 
February y  1860,  gave  to  the  plaintiff  notice  to  pay  the 
said  sum  of  money  to  the  defendant  at  half  past  twelve 
o'clock  of  the  afternoon  of  the  said  20th  February ,  1860 ; 
and  that  at  the  said  hour  of  half  past  twelve  o'clock  of 
the  afternoon  of  the  said  20th  February,  1860,  the  plain- 
tiff not  paying  the  said  sum  of  money,  the  defendant 
WTongftdly  seized  and  took  possession  of  the  said  live 
and  dead  farming  stock,  implements  of  husbandry,  goods, 
chattels  and  effects  of  the  plaintiff;  and  that,  except  as 
aforesaid,  there  never  was  any  notice  firom  the  defendant 
to  the  plaintiff,  appointing  any  reasonable  earlier  day  or 
time  for  the  payment  of  the  said  sum  of  money,  or  any 
part  thereof,  nor  had  the  plaintiff  any  notice  in  that 
behalf,  save  as  aforesaid ;  and  that  the  said  notice  was 
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1862.  an  unreasonable  notice;  and  that  no  reasonable  time 
BaioHTT  ^^^  *^®  giving  of  the  said  notice  was  allowed  for  the 
NoRTOK.  payment  of  the  said  sum  of  money ;  and  that  the  said 
notice  was  not  a  notice  appointing  any  earlier  day  or 
time  in  pursuance  of  or  in  accordance  with  the  said 
proviso  in  the  said  deed :  and  that  the  said  seizure  by 
the  defendant  was  a  seizure  without  any  default  on 
behalf  of  the  plaintiff^  save  as  aforesaid ;  and  that^  after 
the  said  seizure  by  the  defendant,  the  defendant  wrong- 
fully sold  the  said  live  and  dead  farming  stock,  imple- 
ments of  husbandry,  goods,  chattels  and  efifects  of  the 
plaintiff  as  aforesaid.  Allegation  of  special  damage. 
Demurrer,  and  joinder  therein. 
The  defendant  also  pleaded,  among  other  pleas :  1.  Not 
guilty.  2.  That  the  defendant,  before  the  seizing  &c., 
did,  in  pursuance  of  and  under  the  provisions  of  the 
deed,  duly  give  to  the  plaintiff,  by  delivering  the  same 
at  his  house,  a  notice  in  writing  appointing  an  earlier 
day,  to  wit,  the  20th  April,  1860,  for  payment;  but  that 
the  plaintiff  did  not  pay,  and  then  whoUy  made  defstult. 
Issues  thereon. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings 
at  CruildhaU  after  last  Hilary  Term,  upon  proof  of 
the  facts  stated  in  the  declaration,  the  learned  Judge 
having  left  to  the  jury  the  question  whether  the 
notice  given  by  the  defendant  was  reasonable,  the  jury 
found  a  verdict  for  the  plaintiff,  damages  400/.,  and 
leave  was  reserved  to  move  to  enter  a  verdict  for  the 
defendant. 

In  Easter  Term, 

Collier  obtained  a  rule  nisi  accordingly ;  or  for  a  new 
trial  on  the  ground  that  the  notice  was  sufficient  accord- 
ing to  the  true  construction  of  the  deed,  and  also  that 
the  damages  were  excessive. 
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The  Ck>nrt  ordered  that  the  role  should  come  on  for        1862. 


argament  with  the  demurrer.  Beiohtt 


Collier  {H.  T.  Cole  with  him),  for  the  defendant — 
The  declaration  is  bad  on  the  face  of  it,  because  it  shews 
that  a  sufficient  notice  was  given  by  the  defendant  to 
the  plaintiff,  under  the  proviso  in  the  deed,  to  pay  the 
money  on  an  earlier  day  than  the  30th  January,  1870. 
The  notice  was  not  unreasonable  in  point  of  law,  though 
it  might  be  inconvenient.  "  What  shall  be  reasonable 
time,  the  justices  are  to  determine ;"  Com.  Dig.  406, 
Temp$  (D.)  Further,  the  declaration  ought  to  have 
averred,  not  only  that  the  notice  was  unreasonable,  but 
that  compliance  with  it  was  impossible ;  Startup  v.  Mac- 
donald,  in  error  (a).  [Wightman  J.  It  might  not  be  im- 
possible to  comply  with  the  notice  if  given  in  the  middle 
of  the  night,  but  it  would  be  an  unreasonable  notice. 
Blackburn  J.  Impossibility  to  comply  with  the  notice 
merely  by  reason  of  inability  to  pay  the  money  would 
be  no  excuse.]  The  present  case  is  within  that  class  in 
which  the  right  of  action  or  of  entry  accrues  on  demand ; 
Topham  v.  Braddick  (b),  Birks  v.  Trippet  (c)  ;  e.  g.,  in 
an  action  against  the  indorser  of  a  bill  of  exchange,  a 
plea  that  the  action  was  commenced  before  a  reasonable 
time  for  the  payment  of  the  bill  by  the  defendant  had 
elapsed  after  notice  of  dishonour  was  held  bad ;  Siggers 
V.  Letffis (rf).  ^Wightman  J.  There  is  an  obvious  differ- 
ence between  bringing  an  action  and  seizing  and  selling 
goods.  Crompton  J.  The  contract  made  by  accepting 
or  indorsing  a  bill  of  exchange  is  to  pay  on  demand.] 
If  notice  of  an  earlier  day  of  payment  must  be  given 

(a)  QM.j-Ch.  593.  (6)  1  Taunt.  672. 

{c)  1  8aund,  32.  (rf)  I  Or.  M.  4-  /?.  370. 


NOBTOK. 
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1862.        some  time  before  entry  and  seizure,  the  debtor  would 
BaioHTY      ^^®  ^^  opportunity  of  getting  rid  of  bis  goods. 
NoRTOH    '       "^  ^  *^®  "^®  *^^  reducing  the  damages :  there  was 
no  evidence  of  special  damage. 


Coleridge  («/.  Martin  with  him),  for  the  plaintiff 
not  called  upon,  except  as  to  the  rule  for  reducing  the 
damages.  It  was  agreed  that  they  should  be  reduced 
to  2502. 

WiGHTMAN  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  The  question  arises  on  a  proviso  in 
a  deed,  by  which,  in  consideration  of  410iL  lent  to 
the  plaintiff  by  the  defendant,  the  plaintiff  assigned  cer- 
tain household  furniture,  farming  stock,  and  goods  and 
chattels  and  future  personal  estate  to  the  defendant, 
subject  to  a  proviso  for  redemption ;  and  the  deed 
also  contained  a  power  for  the  assignor  to  retain  pos- 
session of  the  assigned  property  until  default  in  pay- 
ment of  the  sum  of  money  secured.  The  proviso  for 
redemption  is  as  follows.  [His  Lordship  read  it.]  In 
the  first  instance,  the  parties  contemplated  repayment 
of  the  money  lent  at  a  distant  day,  namely  the  80th 
January,  in  the  year  1870;  but  the  proviso  goes  on  to 
enable  the  assignee  to  appoint  an  earlier  day  or  time  for 
payment,  and,  in  default,  gives  a  power  of  immediate 
entry  and  sale.  Under  this  proviso  the  assignee  gav^ 
notice  to  the  assignor  at  twelve  o'clock  in  the  day  to  pay 
the  amount  in  half  an  hour  after ;  and  the  question  i% 
whether  this  is  a  valid  notice  to  entitle  the  assignee,  at 
the  end  of  that  half  hour,  to  enter  and  seU  ? 

Mr.  Collier  was  driven  to  contend  that  the  terms  of  the 
proviso  were  equivalent  to  a  power  to  enter  and  demand 
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the  money  at  any  time^  and  that^  the  original  time  for        1862. 
payment  being  the  30th  January y  1870,  that  time  might      BKiaHrr 
be  shortened  by  a  notice ;    and,  in  effect,  that  the  money      i^obton 
might  be  demanded  immediately  affcer  the  execution  of 
the  deed.     But  it  is  clear  that  this  iras  neither  the  in- 
tention of  the  parties,  nor  the  true  meaning  of  the  pro- 
yisb,  iFhich  must  have  a  reasonable  construction,  namely 
that  a  notice  to  pay  the  money  on  an  earlier  day  should 
not  be  given  without  allowing  a  reasonable  time  to  elapse 
between  the  giving  of  the  notice  and  the  day  for  pay- 
ment.    K  this  is  a  question  for  the  Court,  I  am  of 
opinion  that  this  notice  did  not  allow  a  reasonable  time ; 
if  it  is  a  question  for  the  jury,  they  have  found  that 
the  notice  was  not  reasonable,  and  in  that  finding  I 
concur. 

Crompton  J.  This  was  an  action  for  seizing  and 
selling  the  goods  of  the  plaintiff  contrary  to  the  proviso 
In  the  deed  that,  until  default  in  payment  of  the  money 
secured,  the  plaintiff  should  hold,  possess  and  use  them 
without  any  hindrance  or  disturbance  by  the  defendant. 
We  have  to  see  whether  defstult  was  made  by  the  plaintiff 
in  payment  of  the  money,  contrary  to  the  proviso  and  the 
true  intent  and  meaning  of  the  deed.  The  primary  in- 
tent of  it  was  that  the  assignor  should  have  ten  years 
for  repaying  the  money  advanced,  but  there  is  a  clause 
authorizing  the  assignee  to  appoint  an  earlier  day  or 
time  for  repayment:  and  the  question  is  whether  the 
assignee  coming  to  the  assignor  and  saying,  "  I  desire 
you  to  pay  me  now,'^  or  ''in  five  minutes,*^  or  "in 
half  an  hour,''  is  the  appointing  of  a  day  or  time  for 
payment  within  the  meaning  of  the  proviso,  or  is 
unreasonable  and  illusory,  as  the  jury  have  found.  I 
think  the  meaning  of  the  proviso  is  that  there  should 
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1862.  be  an  effective  notice.  I  do  not  say  whether  a  day's 
BaiGHTT  '  notice  would  be  necessary^  but  the  olrject  of  the  deed 
NoETOM  ^^  ^^^^  ^^^  assignee  should  have  some  substantial  time 
which  might  enable  him  to  get  the  money :  for  it  was 
not  necessary  that  he  should  have  it  always  at  hand. 
The  only  other  construction  which  can  be  put  upon  the 
proviso  is  that  the  money  was  payable  immediately  on 
demand^  but  the  proviso  does  not  say  sa 

Blackburn  J.  I  agree  that  a  debtor  who  is  required 
to  pay  money  on  demand,  or  at  a  stated  time,  must 
have  it  ready,  and  is  not  entitled  to  further  time  in 
order  to  look  for  it.  But  here  the  question  is  on  a 
proviso  in  a  deed,  and  if  the  intention  of  the  parties 
to  the  deed  had  been  to  give  the  creditor  a  right  to 
enter  and  seize  the  goods  of  his  debtor  immediately 
after  notice  to  pay,  it  would  have  been  very  easy,  by  apt 
words,  to  have  expressed  that  intention.  I  think  the 
fair  meaning  of  the  proviso,  as  it  must  have  been  under- 
stood by  both  parties,  is  that  the  debtor  should  have  so 
long  a  notice  of  the  day  or  time  appointed  for  payment 
as  would  allow  him  a  reasonable  time  to  get  the  money. 
I  admit  the  difficulty  of  saying  what  is  a  reasonable 
time,  and  the  risk  of  a  jury  finding  that  a  notice  was 
not  reasonable;  but  that  is  a  matter  which  ought  to 
have  been  considered  by  the  creditor.  This  being  a 
question  for  the  jury,  they  have  found  that  the  notice 
was  not  reasonable,  in  which  I  think  they  were  right, 
and  therefore  the  rule  on  the  point  reserved  must  be 
discharged. 

For  the  same  reason  the  plaintiff  is  entitled  to  our 
judgment  on  the  demurrer. 

Mellor  J.     In  construing  the  proviso  some  effect 
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must  be  given  to  the  words  which  require  that  the 
earlier  day  or  time  for  payment  shall  be  appointed  by 
notice  in  writing.  The  parties  intended  that  some 
notice  should  be  given^  and  that  must  be  a  reasonable 
notice.  On  the  demurrer  the  question  is  whether  the 
declaration  shews  that  a  reasonable  time  for  payment 
of  the  money,  after  the  notice^  was  not  allowed.  I 
agree  that,  by  a  notice  to  pay  in  half  an  hour,  a  reason- 
able time  was  not  allowed ;  and  therefore  the  plaintiff  is 
entitled  to  our  judgment. 

The  plaintifF  is  also  entitled  to  have  the  rule  for  a 
new  trial  discharged  on  his  consenting  to  reduce  the 
damages  to  250/. 

Judgment  for  the  plaintiff,  and 
rule  discharged  accordingly. 
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Brighty 

V. 

Norton. 


The  Queen  against  The  Inhabitants  of  Hasle-  J?"***?^'   , 

MERE.  

Nan  repair  of 

By  Stat.  6  &  6  JT.  4.  c.  50.  *.  95.,  if  on  the  hearing  of  a  STunmona  5%^  4 
Kspeeting  the  repair  of  a  highway  the  inhabitants  of  a  parish,  or  other  ^  TrP    ^7' 
party  chi^ged  therewith,  deny  their  liability  to  repair,  the  justices  shall  j^^l^ 
direct  a  bill  of  indictment  to  be  preferred  at  the  next  Assizes  or  Quarter  *^^^w*^« 
Seesions;  "and  the  costs  of  such  prosecution  shall  be  directed  by  tiie  ^^^' 
Judge  of  Assize  before  whom  the  said  indictment  is  tried,  or  by  the  jus- 
tices at  such  Quarter  Sessions,''  to  be  paid  out  of  the  highway  rate. 
Under  this  section,  an  indictment  having  been  directed  by  justices  to  be 
preferred,  a  lull  was  found  at  the  Spring  Assizes,  and  at  the  following 
Summer  Assizes  the  defendants    pleaded  guilty,  having  some  days 
bef<»e  given  notice  to  the  prosecutor  of  their  intention  to  do  so :  held, 
that  the  Judge  had  power  to  direct  the  costs  of  the  prosecution  to  be 
paid  out  of  the  highway  rate. 


TN  Hilary  Term,  Montagu  Chambers  obtained  a  rule 
calling  upon  the  prosecutor  to  shew  cause  why  the 
following  order  of  Blackburn  J.,  which  had  been  brought 
np  by  certiorari,  should  not  be  quashed  : — 
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1862.  ^'Surrey.    At  the  Assizes  and  General  Session  of 

The  Queen  ^7^  *"^^  terminer,  holden  at  Croydon,  in  and  for  the 
Inhabitants  of  ^^^^^7  ^^  Surrey ,  on  Thursday,  the  1st  August,  a*  d. 
Hablemebb.  1861,  before  the  undersigned  Sir  CoUn  Blackburn,  Knt, 
and  others,  justices  of  oyer  and  terminer  and  of  assize  bt 
the  said  county :  Whereas,  at  these  Assizes,  the  inhabit- 
ants of  the  parish  of  Haslemere,  in  the  said  county,  by 
James  Teasdale  and  William  Ayboin,  two  of  the  said 
inhabitants,  appeared  before  me,  the  undersigned,  and 
pleaded  guilty,  and  are  therefore  convicted,  upon  an 
indictment  against  them,  in  and  by  which  said  indict- 
ment it  was  alleged  that  the  said  inhabitants  ought  to 
repair  and  amend,  when  and  as  often  as  it  should  be 
necessary,  a  certain  part  specified  and  particularly  set 
forth  in  the  indictment  of  a  certain  common  and  ancient 
Queen's  highway  in  their  parish''  [the  highway  was 
described]  "  and  that  the  said  part  of  the  said  highway 
was,  at  the  time  of  the  finding  of  the  said  indictment, 
ruinous,  miry,  deep,  broken  and  in  great  decay  for  want 
of  reparation.  And  whereas  it  hath  been  made  to  ap- 
pear to  me  that,  before  the  preferring  of  the  said  indict- 
ment, and  after  the  coming  into  operation  of'^  stat.  5  &6 
W.  4.  c.  50.,  '^  to  wit,  on  the  26th  January,  1861,  one  PraaHr 
cis  MorUer  Mercer,  a  credible  witness,  had  made  and  exhi- 
bited information  on  oath  to  George  Best,  Esq.,  one  of 
Her  Majesty's  justices  of  the  peace  for  the  said  county, 
acting  in  and  for  the  Petty  Sessions  Division  of  Guilds 
ford,  in  the  said  county,  setting  forth  the  existence  of 
the  common  and  public  highway  aforesaid,  and  that  the 
same  was  out  of  repair  as  aforesaid,  and  that  the  said 
inhabitants  ought  to  repair  and  amend  the  same.  And 
whereas  it  hath  also  been  made  to  appear  to  me  that 
the  said  George  Best,  so  being  such  justice  as  aforesaid, 


XXVT.   VICTORIA.  315 

issued  his  summons,  upon  the  hearing  of  which,  at  a  1862. 
special  sessions  for  the  highways,  held  at  the  Council  TheQuEBH 
Chamber  in  Guildford^  in  the  said  Petty  Sessions  Divi-  inhabitants  of 
sion  of  Guildford,  in  the  said  county,  on  the  9th  March^  HASLwiwai. 
1861,  before  the  said  Georpe  Best,  Esq.,  and  EdvHird 
Bray,  Esq.,  and  others  their  fellows,  justices  of  the 
peace  as  aforesaid,  they  the  said  last  mentioned  justices, 
having  satisfied  themselves  in  the  manner  required  by 
the  said  Act  hereinbefore  recited  that  the  said  highway 
was  and  had  been  out  of  repair  as  aforesaid,  were  about 
to  convict  the  said  inhabitants  as  liable  to  the  repaur  of 
the  said  highway,  according  to  the  form  of  the  statute 
m  such  case  made  and  provided,  and  that  thereupon, 
and  upon  the  hearing  of  the  said  summons,  James  Nash 
and  James  Teasdale,  surveyors  of  the  highways  of  the 
said  parish,  on  behalf  of  the  said  inhabitants,  denied  their 
obligation  and  duty  to  repair  the  said  highway.  Where- 
fore the  said  last  mentioned  justices  directed  the  said 
indictment  to  be  preferred,  and  the  necessary  witnesses 
in  support  thereof  to  be  subpoenaed  at  the  then  next 
Assizes  for  the  said  county.  And  whereas  it  appears 
to  me  that  the  said  Francis  Mortier  Mercer  hath  prose- 
cuted and  proceeded  with  the  said  indictment  in  pursu- 
ance and  conformity  with  the  said  direction,  and  the  said 
Francis  Mortier  Mercer  hath  produced  to  me  the  order 
of  the  said  justices  directing  that  the  indictment  afore- 
said should  be  preferred  as  aforesaid,  and  that  such 
witnesses  should  be  subpoenaed  as  aforesaid,  and  hath 
thereupon  prayed  that  the  costs  of  the  said  prosecution 
should  be  allowed  to  him  under  and  in  pursuance  of  the 
said  Act :  Now  I,  the  said  Sir  Colin  Blackburn,  Knt., 
being  the  Judge  of  Assize  before  whom  the  said  inhabit- 
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1862.        ants  plead  guilty  to  the  said  indictment  and  are  there- 
The  Queen    ^pon  convicted,  do  allow  the  said  costs,  amounting  to 

Inhabitants  of  **^®  ^^^  ^^  ^^'  ^^^'  ^-     ^^^  ^  ^^  direct  that  such 
HA8LBMEBE.   ^^^^  |jg  pj^j^  ^  ^j^g  g^^  Frdncis  Mortier  Mercer  out  of 

the  rate  made  and  levied,  or  to  be  made  and  levied  in 

pursuance  of  the  said  Act,  within  the   said  parish  of 

Haslemere,  in  which  said  parish  the  said  highway  is 

situate.     Given  under  my  hand  and  seal  this  3d  day  of 

August,  1861.'' 

(Signed)    ''  Colin  Blackburn.'' 

It  appeared  from  the  affidavits  that  the  bill  was 
found  at  the  Spring  Assizes  at  Kingston,  in  I86I ;  and 
some  days  before  the  commission  day  of  the  ensuing 
Summer  Assizes  at  Croydon,  notice  was  given  by  the 
attomfey  for  the  defendants  to  the  prosecutor  that  they 
intended  to  plead  guilty. 

By  Stat.  5  &  6  «^.  4.  c.  50.  s.  95.  it  is  enacted :  "  If 
on  the  hearing  of  any  such  summons  respecting  the 
repair  of  any  highway  the  duty  or  obligation  of  such 
repairs  is  denied  by  the  surveyor  on  behalf  of  the 
inhabitants  of  the  parish,  or  by  any  other  party  charged 
therewith,  it  shall  then  be  lawful  for  such  justices  and 
they  are  hereby  required  to  direct  a  bill  of  indictment 
to  be  preferred,  and  the  necessary  witnesses  in  support 
thereof  to  be  subpoenaed,  at  the  next  assizes  to  be  holden 
in  and  for  the  said  county,  or  at  the  next  General  Quar- 
ter Sessions  of  the  Peace  for  the  county,  riding,  division, 
or  place  wherein  such  highway  shall  be,  against  the 
inhabitants  of  the  parish  or  the  party  to  be  named  in 
such  order  for  suffering  and  permitting  the  said  highway 
to  be  out  of  repair ;  and  the  costs  of  such  prosecution 
shall  be  directed  by  the  Judge  of  Assize  before  whom 
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the  said  indictment  is  tried^  or  by  the  justices  at  such        1862. 
Quarter  Sessions^  to  be  paid  out  of  the  rate  made  and    The  Queer 
levied  in  pursuance  of  this  Act  in  the  parish  in  which  inhabitants  of 
such  highway  shaU  be  situate/'  Haslemeee. 

In  Michaelmas  Term^  November  8th ;  before  CoCkbubn 
C.  J.,  VTiGHTiCAN^  Blackburn  and  Mellob  J  J. ; 

MeUish  and  T.  W.  Saunders  shewed  cause^  and  referred 
to  Stat.  26  &  26  Vict.  c.  61.  s.  19. 

Montagu  Chambers  and  Beresford^  in  support  of  the 
rule^  cited  Reg.  v.  Aston  Ingliam,  Hereford  Summer 
Assizes^  1840,  and  Reg.  v.  Linton,  Ibid.,  before  Williams 
}.,  cited  in  1  Russ.  on  Crimes,  3d  ed.  by  Greaves,  374, 
note  (c);  Reg.  v.  TTie  Inhabitants  of  Vowchurch  (a), 
before  Flatt  B. ;  Reg.  v.  The  Inhabitants  of  StainhaU{b), 
before  Pollock  C.  B. ;  Reg.  v.  Langleg  {c),  before  Hill  J. 

The  arguments  appear  in  the  judgment  of  the  Court 

CocKBUBN  C.  J.  expressed  a  wish  that  the  question 

could  be  raised  on  the  record. 

Cur.  adv.  vult. 

Mellob  J.  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is  whether,  under  the  provi- 
sion of  the  95th  section  of  The  Highway  Act,  5  &  6 
fF.4.c.  50.,  that,  on  an  indictment  directed  by  justices 
of  the  peace  conformably  to  the  requirement  of  the 
statute,  the  power  given  to  the  Judge  of  assize  ^^  before 
whom  the  said  indictment  is  tried^'  to  direct  the  costs  of 

(a)  2  C.  #  JT.  393.  (b)  I  F,  ^  F,  363. 

(c)  2F,^F,  170. 

VOL.  in.  T  B.  &  s. 


818  MICHAELMAS  VACATION. 

1862.  ^^6  prosecution  to  be  paid  out  of  the  rate,  exiflts  in  a 
The  QuEEH  ^^*®®  ^  which,  on  the  indictment  having  been  foimd,  the 
Inhabitanta  of  ^^^'^^^l*^*®  plead  guilty,  80  that,  in  the  ordinary  aenae 
Haslemeee.    of  the  term,  no  trial  in  effect  takes  place. 

K  the  question  had  arisen  before  us  for  the  first  time 
we  should  have  had  no  hesitation  in  deciding  in  the 
affirmative ;  but  several  instances  having  been  dted  to 
us  in  which  learned  Judges,  sitting  singly  at  the  AasiBes, 
had  ruled  the  contrary,  we  thought  it  right,  out  of  de- 
ference to  the  authority  of  those  decisions,  to  take  time 
to  consider  our  judgment. 

We  have  reason  to  think  that  considerable  difference 
of  opinion  and  diversity  of  practice  has  existed  and  may 
still  exist  on  this  question ;  but  it  seems  to  us  that  some 
of  the  decisions  referred  to  may  be  accounted  for  firom 
the  disinclination  of  Judges  sitting  singly  to  depart  fipom 
a  precedent  set  by  a  preceding  Judge,  and,  as  the  case 
now  comes  for  the  first  time  before  a  Court  in  banc,  we 
think  that,  entertaining  a  strong  opinion  on  the  point, 
we  ought  to  give  effect  to  that  opinion,  notwithstanding 
that  individual  Judges  may,  in  some  instances,  have 
acted  on  a  different  view  of  the  statute. 

It  seems  to  us  that  the  words  ^'  Judge  of  assize  before 
whom  the  said  indictment  is  tried,''  used  in  the  95th  sec- 
tion of  The  Highway  Act,  will  apply  to  a  case  where  an 
indictment  preferred  under  that  section  comes  under 
the  cognizance  and  jurisdiction  of  a  Judge  of  assize  by 
the  indictment  being  foimd  in  his  Court,  and  the  defend- 
ants being  called  on  to  plead  to  it  before  him,  although, 
in  consequence  of  the  defendants  pleading  guilty,  the 
indictment  may  not  be  tried  before  him  in  the  ordinary 
sense  of  the  term. 
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The  Legislature  having  thought  proper  to  provide  that,  1862. 
where  the  defendants  on  a  summons  respecting  the  The  Queen 
repair  of  a  highway  deny  their  liability  to  repair,  the  inhabitants  of 
costs  of  the  prosecution  which  the  justices  are  required  Hablemebb. 
to  direct  shall  be  paid  out  of  the  rate,  it  appears  to  us 
impossible  to  suppose  that  a  difference  can  have  been 
intended  to  be  made  between  a  case  where  the  defend- 
ants plead  not  guilty,  and  a  trial  thereupon  takes  place, 
and  one  in  which,  on  the  bill  being  found,  the  defend- 
ants, desisting  from  further  resistance,  plead  guilty  to 
the  indictment.  In  either  case  the  prosecutor  is  under 
the  necessity  of  going  to  the  assizes,  and  incurring  the 
expense  incidental  to  preferring  the  bill  of  indictment ; 
and,  although  it  is  true  that  in  the  present  case  notice 
was  given  beforehand  to  the  prosecutor  by  the  defend- 
ants of  their  intention  to  plead  guilty,  yet  the  prosecutor 
was  equally  obliged  to  go  to  the  assizes  and  prefer  and 
support  his  indictment  before  a  grand  jury ;  and  it  is 
obvious  that  the  argument  founded  on  the  language  of 
the  section,  if  valid,  would  apply  equally  to  a  case  in 
which  a  prosecutor  had  preferred  his  bill  in  entire  igno- 
rance that  the  cause  would  not  be  tried,  and  had  conse- 
quently taken  all  his  witnesses  to  the  assizes.  There 
can  be  no  reason  why  the  prosecutor  should  not  have 
such  costs  as  he  has  in  fact  incurred  in  such  a  case,  as 
well  as  where  the  cause  has  actually  been  tried ;  and  we 
cannot  suppose  that  the  Legislature  intended  to  make  a 
distinction  for  which  no  reasonable  ground  exists.  We 
are  satisfied  that  all  that  was  meant  by  the  language  in 
question  (which,  it  must  be  admitted,  was  not  very 
happily  chosen)  was  to  point  out  the  Judge  of  assize 
in  whose  Ck>urt  the  indictment  is  disposed  of  as  the 

Y  2 
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1862.  authority  by  whom  the  costs  of  the  prosecution  should 
The  QuBEH  he  directed  to  be  paid.  We  are  confirmed  in  this  view 
Inhabitants  of  ^7  ^^^  ^^^  ^^^^  ^^^  section  in  qucstiou^  when  giving 
Haslembrb.  ^g  same  power  to  the  Court  of  Quarter  Sessions^  omits 
the  words ''  before  whom  the  said  indictment  is  tried/'  It 
cannot  be  supposed  that  the  Legislature  intended  to  give 
authority  to  the  Court  of  Quarter  Sessions  to  award 
costs  when  the  defendant  pleads  guilty^  and  not  to 
place  the  Judge  of  assize  in  the  like  position.  It  may 
be  said^  indeed^  that  if  we  place  the  construction  con- 
tended for  by  the  defendants  on  that  part  of  the  section 
which  relates  to  a  Judge  of  assize^  we  may  consider  the 
words  "  before  whom  the  said  indictment  is  tried/'  as 
understood  after  the  words  '^the  justices  in  Quarter 
Sessions.''  But  this  would  be  to  take  a  startling  liberty 
with  the  language  of  an  Act  of  Parliament ;  and  we  think 
the  anomaly  which  would  otherwise  occur  will  be  best 
avoided  by  giving  to  the  words  on  which  the  di£Bculty 
arises  the  larger  and  more  reasonable  construction  to 
which  we  have  already  adverted. 

For  these  reasons  we  are  of  opinion  that  this  rule 
should  be  discharged. 

Bule  discharged,  without  costs. 
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1862. 


The  Garnet  and  Moseley  Gold  Mining  Company  Wednesday, 

November2Qtii, 

OF  America  (Limited)  against  Sutton.  

Joint  Stock 

,  Companies 

A  joint  stock  Company,  limited,  under  stats.  19  &  20  Vict,  c,  47.  and  ^^^^  iqqq^ 

21  &  22  Fid.  c.  60.,  proceeded  to  wind  itself  u^,  and  appointed  liqui-  19  ^  20  Vict. 

dators.    An  action  having  been  brought  by  the  hquidators  on  behalf  of  c.  47., 

the  Company  against  one  of  the  shareholders  in  it,  as  a  contributoiy  to  2 1  #  22  Vict. 

the  Company,  to  recover  the  amount  of  a  call  on  his  shares :  held,  that  c.  60. 

the  defendant  was  entitled  to  set  off  a  daim  which  he  had  against  the  Contributory. 

Company.  Liquidators. 


Set-off. 


'T^HE  dedaration  alleged  that^  before  and  at  the  time 
of  the  passing  of  the  19  &  20  Vict.  e.  47.,  The 
Joint  Stock  Companies  Act^  1856^  and  after  the  passing 
of  the  7  &  8  Fict.  c.  110.,  for  the  registration,  incorpo- 
ration and  regulation  of  Joint  Stock  Companies^  the 
plaintiffs  were  a  joint  stock  Company  completely  regis- 
tered nnder  the  latter  Act,  and  the  defendant  was 
"the  holder  of  2000  shares  in  the  Company;  that  the 
plaintifBs  were  a  completely  registered  joint  stock  Com- 
pany with  limited  liability,  and,  having  duly  obtained 
m  certificate  of  incorporation  under  the  19  &  20  Vict. 
^    47.  ;   and  that  afterwards,   and  after  the   passing 
of  the  Joint  Stock  Companies  Act,   1857   (20  &  21 
Vict.   c.   14.),  at  meetings  of  the  Company,  held  ac- 
^x>rding  to  the  provisions  of  its  deed   of  settlement, 
ixesolutions  were  passed  to  wind  up  the  Company,  and 
appointing  liquidators  for  winding  up  its  affairs  and 
distributing   the  property;  that   the   defendant  being 
such  shareholder  in  the  Company,  and  a  contributory  to 
it  within  the  meaning  of  stats.  19  &  20  Vict  c.  AH.  and 
20  &  21  Vict.  c.  14.,  the  liquidators  called  on  him  to 
pay  on  a  certain  day  certain  sums  amountiug  to  500/., 
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being  a  call  of  5^.  on  each  of  his  shares :  alleging  per- 
formance, &C.  by  the  plaintiffs,  and  non-payment  by 
the  defendant. 

Plea,  a  set-off  for  money  due  by  the  plaintiflb  to  the 
defendant,  for  work,  journeys  and  attendances  as  attorney 
and  solicitor  and  otherwise  for  the  plaintiffs,  and  for  fees 
in  respect  thereof,  and  materials  and  necessary  things 
provided  in  and  about  the  said  work  for  the  plaintiffs, 
and  for  money  paid  for  the  plainti&. 

Demurrer,  and  joinder  therein. 


Lush  {Milward  with  him)  in  support  of  the  demurrer. — 
In  an  action  for  calls  by  liquidators  who  sue  in  the 
name  of  a  joint  stock  Company,  limited,  the  debtor 
cannot  pay  himself  by  pleading  a  set-off  of  a  debt  due 
to  him  from  the  Company.  Such  a  plea  is  indeed  good 
in  actions  by  the  assignees  of  bankrupts,  but  then  there 
is  a  special  clause  in  the  Bankrupt  Act  allowing  it. 

By  Stat.  19  &  20  Vict.  c.  4^7.  s.  61.,  the  shareholders 
of  a  Company,  not  limited,  are  liable  to  contribute  to  an 
amount  sufficient  to  pay  the  debts  of  the  Company,  and 
the   expenses  of  winding  up ;  but  if  the  Company  is 
limited  "no  contribution  shall  be  required  from  any 
shareholder  exceeding  the  amount,  if  any,  unpaid  on 
the  shares  held  by  him.^'     There  is  no  provision  in  the 
Act  for  a  set-off  or  reduction  of  the  amount  due  for 
calls.     The  plea  of  set-off  admits  that  the  plaintiff  ha» 
not  paid  up  his  calls.   Sect.  1 04  provides  for  the  voluntary 
winding  up   of  a  Company,  and  gives  powers  to  the 
liquidators  appointed  under  sect.   88.     This  is   a  call 
under  §  6  of  that  section   in  order  to  pay  creditor& 
[Mellor  J.    It  is  not  said  that  the  liquidators  are  to  take 
any  cross  demands  into  account.      Wightman  J.     Could 
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the  defendant^  being  a  contributor,  have  sued  the  Com- 
pany ?]  Yes.  [Blackburn  3.  Could  he  have  gone  on 
after  tibe  winding  up  had  begun?]  He  might  have 
gone  on  to  judgment,  but  execution  would  have  been 
stayed.  [Holl,  contr^  —By  sect,  90  the  liquidators  may 
bring  or  defend  actions.]  Stat,  20  &  21  Vict.  c.  14. 
8.  18.  makes  a  call  upon  a  contributory  a  specialty  debt. 
The  Joint  Stock  Companies  Amendment  Act,  1858, 
21  &;  22  Vict.  c.  60.  s.  6.,  prevents  actions  against  a 
Company  in  the  case  of  a  compulsory  winding  up,  but 
this  is  a  voluntary  winding  up  by  a  resolution  of  the 
Company.  Stat.  21  &  22  Vict.  c.  60.  s,  17.  allows 
mutual  credits  before,  but  not  after,  winding  up.  [He 
also  referred  to  sect.  18.] 
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HoU,  contra. — The  defendant  would  be  entitled  to  set  oflf 
this  claim  independently  of  these  statutes,  and  a  fortiori 
can  do  so  with  their  aid.  The  case  comes  within  the 
words  of  the  Statute  of  Set-off,  2  G.  2.  c.  22.,  which 
extend  to  all  *'  mutual  debts''  between  the  same  parties, 
and  has  always  been  construed  literally.  Thus  it  has 
been  held  that  a  debt  due  from  a  testator  cannot  be  set 
off  in  an  action  by  the  executor,  because  there  is  no 
"  mutual  debt''  between  them  (a).  [Blackburn  3.  The 
reason  is  that  the  so  doing  would  alter  the  distribution 
of  the  assets,  and  therefore  the  case  is  not  within 
the  spirit  of  the  statute.]  The  question  therefore  is, 
do  stats.  19  &  20  Fict  c.  47.  and  21  &  22  Vict, 
c.  60.,  relative  to  the  winding  up  of  joint  stock  Com- 
panies, make  any  difference  ?  These  statutes  are  only 
bankrupt  Acts  for  joint  stock  Companies,  where  the 
liquidators  stand  in  the  place  of  assignees.     Under  the 

(a)  See  Watts  y.  Bees,  9  Exch,  696;  affirmed  on  error,  11  Exch.  410. 
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Bankrupt  Acta  mutual  credits  between  the  bankrupt 
and  his  creditors  may  be  set  off.  {^Blackburn  J.  I  think 
you  will  find  that  mutual  credit  in  bankruptcy  existed 
before  the  provisions  in  the  Bankrupt  Acts  respecting 
it,  and  probably  a  century  before  the  statute  of  set- 
off. There  was  an  order  about  it  in  Lord  NotHngham'% 
time  (a).  And  it  was  not  necessary  at  law  to  plead  such 
a  mutual  credit,  for  it  could  be  given  in  evidence  under 
the  old  general  issue.]  The  operation  of  stat.  21  &  23 
Vict.  c.  60.  «•  17.  is  not  limited  to  proceedings  under 
Stat  19  &  20  Vict.  c.  47.  s.  104.  §  9. 


Milward  (absente  Lush),  in  reply. — This  action  is  not 
brought  by  the  Company,  but  by  liquidators  acting 
on  its  behalf,  and  to  admit  a  set-off  in  such  a  case 
would  defeat  the  intention  of  the  Legislature.  The 
Company  is  liable  to  the  claims  of  all  its  existing  credi- 
tors, and  the  liquidators  have  to  provide  a  fund  to  meet 
them.  The  liquidators  have,  therefore,  to  arrange  with 
the  general  body  of  shareholders  how  much  each  is  to 
contribute,  and  each  shareholder  must  therefore  pay  the 
whole  amoimt  so  fixed.  The  defendant's  claim  may 
have  arisen  in  the  time  of  shareholders  who  have  lefl 
the  Company  more  than  three  years,  and  who,  if  it  is 
allowed,  ought  in  justice  to  be  called  on  to  reimburse 
the  Company,  but  that  is  prohibited  by  statute. 


WiGHTMAN  J.  The  defendant  is  entitled  to  our  judg^ 
ment  This  is  the  case  of  a  Company  with  limited 
liability;  and,  by  sect  61  of  stat  19  &  20  Vict  c.  47., 
"No  contribution  shall  be  required  from  any  share- 

(a)  See  the  cases  on  this  sulg'ect  collected  in  1  Chriatian'M  BanJkrupi 
Law,  499,  etseq,,  2d  ed. 


XXVI.  VICTORIA. 


325 


hdder  exceeding  the  amount^  if  any^  unpaid  on  the 
shares  held  by  him.''  And  sect  1Q4.  §  6.^  under  which 
the  present  call  is  made^  enacts :  ^'  The  liquidators  may 
at  any  time  afiter  the  passing  of  the  resolution  for  wind- 
ing up  the  Company^  and  before  they  have  ascertained 
the  sufficiency  of  the  assets  of  the  Company^  or  the  debts 
in  respect  of  which  the  several  classes  of  contributories 
are  liable,  call  on  all  or  any  of  the  contributories  to  the 
extent  of  their  liability  to  pay  all  or  any  sums  they  deem 
necessary  to  satisfy  the  debts  of  the  Company  and  the 
costs  of  winding  it  up^  and  they  may  in  making  a  call  take 
into  consideration  the  probability  that  some  of  the  con- 
tributories upon  whom  the  same  is  made  may  partly  or 
wholly  fail  to  pay  their  respective  portions  of  the  same.'' 
Under  that  clause  the  liquidators  are  at  liberty,  before 
ascertaining  the  assets  or  debts  of  the  Company,  to  make 
a  call,  which  no  doubt  would  be  of  a  certain  sum  per  cent, 
on  the  amount  of  the  shares  held  by  the  several  parties. 
But  we  have  also  sect.  17  of  21  &  22  Vict  c.  60.,  which  is 
general  in  its  application  to  all  joint  stock  Companies 
whether  with  limited  liability  or  without.  It  says  that 
"in  fixing  the  amount  payable  by  any  contributory," 
t.  e.  upon  a  call  made  under  sect.  104.  §  6.,  "  in  pursuance 
of  the  Joint  Stock  Companies  Acts  or  any  of  them, 
he  shall  be  debited  with  the  amount  of  all  debts  due 
from  him  to  the  Company,  including  the  amount  of  the 
call,  and  shall  be  credited  with  all  sums  due  to  him 
from  the  Company  on  any  independent  contract  or  deal- 
ing between  him  and  the  Company,  and  the  balance, 
after  making  such  debit  and  credit  as  aforesaid,  shall  be 
deemed  to  be  the  sum  due,"  t.  e.  the  sum  due  from  him 
in  respect  of  that  call.  Here,  to  an  action  by  liquida- 
tors suing  for  the  Company,  the  defendant  pleads  as  a 
set-ofif  that  there  was  a  sum  due  to  him  from  the  Com- 


1862. 


Gabkbt 
Gold 

MiKIHO 

Company 

▼. 
Sunov. 


326 


MICHAELMAS  VACATION. 


1862. 


Gabvet 
Gold 

MlNIMO 

Company 

T. 
SUTTOH. 


pany.  It  flcems  to  me  that  this  section  was  introduced 
into  the  statute  by  analogy  to  The  Bankrnpt  Act^  nnder 
which  the  assignees  are  directed  to  take  the  account 
between  the  bankrupt  and  his  debtor,  and  may  recover 
only  the  balance.  If  they  proceed  without  having  ascer- 
tained what  the  balance  is,  the  debtor  may  set  off  a  debt 
owing  to  him  by  the  bankrupt;  and  I  see  no  reason 
why  the  same  principle  should  not  apply  here. 


Crompton  J.  had  left  the  Court. 


Blackburn  J.  I  am  of  the  same  opinion.  The  65th 
section  of  the  19  &  20  Vict.  c.  4i7.  enacts :  "  Any  existing 
or  former  shareholder  upon  whom  calls  are  authorized 
to  be  made  by  the  third  part  of  this  Act  is  hereinafter 
called  '  a  contributory/  and  the  representatives  of  any 
deceased  contributory  shall  be  liable  in  a  due  course  of 
administration,  to  the  same  extent  as  such  contributory 
wotdd  be  liable  under  the  third  part  of  this  Act,  if  alive.*' 
I  only  cite  that  to  shew  what  the  word  '^  contributory" 
means.  Then  sect.  104.  §  6.  no  doubt  provides  that  the 
liquidators  may,  before  they  have  ascertained  the  suffi- 
ciency of  the  assets  or  debts  of  the  Company,  make 
calls  for  the  sums  which  they  anticipate  will  be  neces- 
sary on  the  contributories ;  and  §  9  of  the  same  section 
says  that,  after  the  Company  has  been  wound  up  and 
the  creditors  paid  off,  the  liquidators  are  to  adjust  the 
rights  of  the  contributories  among  themselves,  and  make 
calls  for  that  purpose,  taking  into  consideration  that 
some  of  the  contributories  on  whom  those  calls  are  made 
may  fail  to  pay.  If  the  question  had  stood  on  this  Act, 
our  decision  would  probably  have  been  in  favour  of  the 
defendant;  for,  there  being  no  express  words  to  take 
the  case  out  of  the  Statute  of  Set-off,  it  would  have 
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come  within  it.  We  need  not^  however^  decide  that 
point;  for  the  subsequent  Act^  21  &  22  Fict.  c.  60. 
8.  17.,  says :  "  In  fixing  the  amount  payable  by  any 
ooDtributory,  &c.,  he  shall  be  debited  with  the  amount 
of  all  debts  due  from  him  to  the  Company,  including 
the  amount  of  the  call,  and  shall  be  credited  with  all 
sums  due  to  him  from  the  Company  on  any  independent 
contract  or  dealing  between  him  and  the  Company,  and 
the  balance,  after  making  such  debit  and  credit  as  afore- 
said, shall  be  deemed  to  be  the  sum  due.'^  This  enacts, 
as  appears  to  me,  in  express  terms,  that  when  a  call  has 
been  made  by  liquidators,  they  are  not  immediately  to 
receiye  the  sum,  but  are  to  state  it  in  an  account  with 
the  debtor,  and  there  are  to  be  entered  as  items  on  the 
other  side  of  that  account  any  sums  due  to  him  on  inde- 
pendent contracts  between  him  and  the  Company.  It 
is  like  the  case  of  mutual  credit  in  bankruptcy.  If  we 
were  in  the  old  times  of  special  demurrers  the  present 
plea  would  hardly  meet  the  requirements  of  this  17th 
section.  To  be  strictly  correct,  it  should  have  said  that 
on  the  statement  of  account,  after  all  the  items  had  been 
brought  into  it,  there  was  no  balance  due  to  the  Com- 
pany.    But  no  such  point  is  suggested  here. 

One  obseryation  remains.     By  sect.  61  of  19  &  20 
FicL  c.  47.,  in  case  of  the  shareholders  becoming  liable 
to  contribute  to  the  assets  of  the  Company,  the  Com- 
pany shall  raise  a  certain  sum.      It  may  be  that  the 
^hole  amount  in  the  hands  of  the  liquidators  has  been 
^Exhausted  by  previous  debts,  and  therefore  that  sum 
Cannot  be  treated  as  one  on  which  the  debtor  has  a  lien. 
^VTiether  the  Legislature  intended  to  give  the  Company 
<Uore  when  the  liability  of  the  contributories  is  not 
limited,   or  whether  they  have  omitted  the  case,  we 
Cannot  tell.     It  would  not  have  been  unreasonable  if 
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they  had  said^  a  man  with  limited  liability  shall  have  a 
lien  of  his  own  against  any  lien  of  the  Company.  But 
it  is  enough  to  say  that,  if  they  meant  to  exclude  Com- 
panies with  limited  liability  from  the  operation  of  this 
enactment,  they  have  not  so  expressed  themselves. 


Mellob  J.  At  first  I  was  much  struck  with  the 
way  in  which  it  was  put  that,  if  contributories  to  Com- 
panies like  this  were  not  bound  to  pay  the  sums  chained 
to  them,  some  would  get  more  money  than  they  were 
entitled  to.  And  probably,  as  my  brother  Blackburn  says, 
if  the  n^atter  had  suggested  itself  to  the  mind  of  the 
person  who  drew  the  bill  on  which  this  Act  was  fotmded, 
words  would  have  been  introduced  to  meet  the  difficulty. 
But  the  words  as  they  stand  are  too  strong  to  be  got 
over :  when  we  find  words  used  which  are  applicable  to 
all  Companies,  we  cannot  decide  that  they  do  not  apply 
to  some,  because,  by  that  means,  one  dass  of  their  r 
creditors  may  get  an  advantage  over  another. 

Judgment  for  the  defendant  (a). 

(a)  The  19  &  20  Vict  c  47.  and  the  21  &  22  Vict.  c.  60.  haye  beeK^ 
in  great  part  repealed,  and  the  law  on  the  subject  consolidated  by  i^^LmM 
25  &  26  Vict.  c.  89. 

Gay  v.  Matthews  {Nov.  27th)  will  be  reported  wi^t^M 
the  proceedings  in  the  Exchequer  Chamber. 


MEMOKANDUM. 

John  Osborne,  Esq.,  of  Lincoln's  Inn,  and  James  /ft 
George  Burke,  Esq.,  of  the  Middle  Temple,  were  appointed 
of  Her  Majesty's  Counsel  learned  in  the  law. 

END   OF   MICHAELMAS   VACATION. 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKJBURN  C.  J.         I  CrOMPTON  J. 

WiGHTMAN  J.  MeLLOR  J. 


Sweeney,  appellant,  Spooner,  respondent.  ^'^iyth. 

1.  Upon  an  infonnation  under  stat.  5  6^.  4.  c.  83.  m.  4.,  charging  the  Vt^ant  Act, 
responoent  with  mnning  awaj  from  the  parish  of  J9.,  whereby  hiB  wife  5  dr.  4.  c.  83. 
beoune  chargeable  to  that  parish,  it  appeared  that  he  and  his  wife  had  m,  4. 
separated  by  consent  in  1858,  when  she  had  means  of  support,  and  Leaving  taife 
that  they  had  no  personal  commnnication  until  1861,  when  she  became  chargmble, 
chargeable  without  his  knowledge :  Held,  that  he  had  not  committed  the  Evidence. 
o£fence  charged.  Admiseibiliiy 

2.  Quare,  Whether  upon  such  an  information  the  eridence  of  the  of  wife, 
wife  is  admissible  against  her  husband  ? 


/^  ASE  stated  by  a  justice  of  the  peace  for  the  borough 

of  Birmingham,  under  stat.  20  &  21  Fict  c.  43. 

Upon  an  information  preferred  by  the  appellant,  one 

of  the  reUeying  officers  of  the  parish  of  Birmingham, 

against  the  respondent,  under  stat.  5  G.  4.  c.  83.  «•  4, 
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1863.  .  which  charged  that  he,  on  the  18th  February,  1862,  ran 
SwESHET  away  from  the  parish  of  Birmingham^  whereby  his  wife 
Spooheb  became  chargeable  to  that  parish,  it  was  proved  that 
the  wife  of  the  respondent  became  chai^eable  to  the 
parish  of  Birmingham  on  the  27th  November,  1861,  and 
continued  to  be  so  chargeable  until  the  hearing  of  the 
information.  The  respondent  had  been  for  some  time 
and  was  then  employed  as  schoolmaster  at  Quarry  Bank, 
about  twelve  miles  from  Birmingham.  But  it  was  not 
proved  that  any  communication  of  the  fact  of  the  wife's 
chargeability  had  ever  been  made  by  the  appellant  to 
the  respondent,  before  the  issuing  of  the  warrant  in  tins 
case.  The  place  of  legal  settlement  of  the  respondent 
and  his  wife  was  Swansea,  in  South  Wales,  where  they 
had  lived  and  cohabited  for  several  years,  previously  to 
the  year  1858,  when  they  parted  by  mutual  consent, 
and  had  had  no  personal  communication  from  that  time 
till  the  hearing  of  this  information.  On  the  separation 
of  the  respondent  and  his  wife  in  1858,  at  Swansea,  she 
was  left  in  possession  of  certain  mines  and  other  pro- 
perty, in  which  she  had  a  life  interest  imder  the  will  of 
a  former  husband. 

The  justice,  being  of  opinion  that  the  evidence  given — 
before  him  did  not  bring  the  case  within  the  operations^ 
of  stat.  5  G.  4.  c.  83.  s,  4.,  dismissed  the  information. 

The  appellant  also  tendered  the  wife  of  the  respond- 
ent as  a  witness,  to  give  evidence  against  her  husband 
in  support  of  the  information,  but  the  justice  refused  to 
receive  her  evidence. 

The  questions  for  the  opinion  of  the  Court  were, 
First,  Whether  under  the  facts  stated  the  respondent  was 
or  was  not  guilty  of  the  offence  of  running  away  fet)m 
the  parish  of  Birmingham,  on  the  day  and  at  the  time 
mentioned  in  the  information,  whereby  his  wife  became 
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duu^feable  to  that  parish,  and  liable  therefore  to  be        1868. 
deemed  a  rogue  and  vagabond  within  the  meaning  of     Swbbmbt 
Btat.  6  G.  4.  c.  83.  i.  4. ;   and  secondly,  Whether  the      spoohbb. 
evidence  of  the  wife  of  the  respondent  was  or  was  not 
properly  reiiised. 

No  counsel  appeared  for  the  respondent. 

I.  Spooner,  for  the  appellant. — Stat.  5  G.  4.  c.  88. 
1.  4.  enacts,  that  "every  person  running  away  and 
leaving  his  wife,  or  his  or  her  child  or  children,  charge- 
able>  or  whereby  she  or  they  or  any  of  them  shall 
become  chargeable  to  any  parish,  township  or  place/' 
shall  be  deemed  a  rogue  and  vagabond,  and  may  be 
committed  to  the  house  of  correction^  and  kept  to 
hard  labour  for  any  time  not  exceeding  three  calendar 
months.  The  magistrate  seems  to  have  thought  that, 
in  order  to  render  the  respondent  liable  to  be  convicted, 
he  must  have  had  notice  that  his  wife  was  chargeable. 
But  in  Heath  v.  Heape  (a)  it  was  considered  that  a  man 
who  left  his  wife  was  within  the  statute  as  soon  as  she 
became  actually  chargeable.  [Crampton  3.  In  that 
case  it  must  have  been  meant  that  he  was  within  the 
statute  if  he  was  purposely  keeping  away.] 

WiGHTMAN  J.  The  respondent  was  charged,  under 
stat.  5  Cr.  4.  c.  83.  s.  4.,  with  being  a  rogue  and  vaga- 
bond by  reason  of  his  running  away  from  the  parish  of 
Birmingham,  "  whereby  his  wife  became  chargeable  to 
that  parish.'^  The  statute  contemplates  the  case  of  a 
man  deserting  his  wife  and  leaving  her  without  any 
means  of  support.     The  facts  of  this  case  shew  a  very 

{a)  1  H.  4'  N,  478. 
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1868.  different  state  of  things.  The  separation  of  the  respondent 
SwsBHBT  ^^  ^  '^^  ^  1858,  when  he  left  her  with  means  appa- 
Sfooiieb.  ^^^7  sufficient  for  her  support^  cannot  be  contended 
to  be  an  offence  within  the  statute.  Nor  do  the  cir- 
cumstances occurring  afterwards  constitute  such  offeno^ 
because  the  respondent  had  no  reason  to  belieye  that 
his  wife  was  chargeable  to  the  parish. 

Upon  the  other  point  which  has  not  been  argued  it 
is  unnecessary  to  give  an  opinion. 

Cromfton  J.  The  respondent  left  his  wife  in  1858; 
but  she  was  not  left  chargeable  to  the  parish.  It  is  said 
that^  so  soon  as  she  became  chargeable^  the  respondent 
was  liable  imder  stat.  5  G.  4.  c.  83.  i.  4. ;  in  effect^  that 
he  became  criminally  liable^  though  he  was  not  the  cause 
or  aware  of  her  being  chargeable ;  and  Heath  y.  Heape  {a) 
was  cited  in  support  of  that  position.  But  the  husband 
cannot  be  made  guilty  by  relation  without  being  aware 
that  his  wife  had  not  the  means  of  support. 

As  to  the  other  point :  if  we  thought  that  the  evi- 
dence of  the  wife  was  improperly  rejected,  the 
could  only  be  sent  back  to  the  magistrate.  The 
with  which  the  respondent  was  charged  was  clearly 
criminal^  and  in  such  cases  a  wife  cannot  be  heard  ^ 
give  evidence  against  her  husband ;  but  possibly  the  ; 
was  also  a  wrong  to  herself  in  proof  of  which  she  migl:^^ 
be  examined ;  and  therefore  there  is  some  doubt  abovB.:^ 
the  point  (6). 

Mellob  J.  concurred. 

Order  affirmed  C*=^' 

(a)  IK^N.  478. 

(b)  See  Parker,  appt,  Green,  respt,  2  B,  ^  8,  299. 

(c)  See  Reeve  v.  Yeaiee,  1  iST.  #  C.  436. 
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1863. 


The  QuEBN  against  The  Venerable  John  Moobe  Saturday, 

January  17th. 

STBVENSjClerk,  Archdeacon  of  the  Archdeaconry 

of  ExsTEB,  and  The  Rev.  Henry  Woollcombe,  inglcu, "' 
Clerk,  Coadjutor  to  the  said  Archdeacon,  or  pn^h. 
other  the  proper  person  on  whom  the  duty  of  ^m  parish. 
devolves. 

A  diatrict  which,  by  order  in  ocmncil,  under  Btat.  59  0, 3.  c.  134.  s,  16., 
if  asngned  to  a  chapel  in  a  parish,  becomes  a  separate  parish  for  aU  eccle- 
doitieal  purposes,  but  continues  a  part  of  the  parish  ror  otii^  parochial 
purposes,  and  therefore  the  inhabitants  of  the  district  are  entitled  to 
TOle  in  the  election  of  churchwarden  for  the  parish. 

THTANDAMUS  reciting^  among  other  things^  that 
Thomas  Charles  TothiU,  an  inhabitant  and  parish- 
ioner of  the  parish  of  Toptham,  in  the  comity  of  Devon, 
had  been  duly  nominated^  elected  and  chosen  into  the 
oflSoe  of  churchwarden  of  the  parish^  according  to  the 
costom  of  the  parish:  commanded  the  defendants  to 
administer  or  cause  to  be  administered  to  him  the 
oath  or  declaration  required  to  be  taken  by  him  as 
churchwarden. 

Betum:  that  Thomas  Charles  TothiU  was  not  duly 
elected  and  chosen  into  the  office  of  churchwarden  of 
the  parish  of  Topsham. 

Plea :  that  Thomas  Charles  TothiU  was  duly  elected 
and  chosen  into  the  office  of  churchwarden  of  the  parish 
of  Tt^sham, 

Issue  thereon. 

By  order  of  a  Judge  the  following  special  case  was 
stated. 

Before  and  at  the  time  of  the  making  of  the  order  in 

VOL.   III.  z  B.  &  s. 
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1863.       council,  and  of  the  making  of  the  representation  of  the 
The  QuEKN     Commissioners  hereinafter  mentioned   respectively,  a 
parochial  chapel  called  the  chapel  of  St  Luke  had  been 
built  and  consecrated  at  fFear,  in  the  parish  of  Tap- 
sham,  in  the  county  of  Devon  and  Diocese  of  EfeeUr. 

By  an  order  in  council,  made  on  the  23d  May^  1844, 
reciting,  amongst  other  things  (as  the  fact  was),  that  the 
Commissioners  hereinafter  next  mentioned  had  made  a 
representation  to  Her  Majesty  in  Council,  bearing  date 
the  11th  April,  1844,  in  the  words  following,  viz. :  ''  Your 
Majesty's  Commissioners  for  building  new  churches  ap- 
pointed by  virtue  oV  stat.  68  O.  8.  c.  45.,  ''intituled 
'An  Act  for  building  and  promoting  the  building  of 
additional  churches  in  populous  parishes,'  continued  by'' 
Stat.  7  &  8  C?.4.  c.  72.,  "intituled,  &c.,  and  further  om- 
tinued by''  stat.  7  »^.4  &  1  Viet  c.  76.,  "intituled, 8dc,  \x% 
leave  humbly  to  represent  to  your  Majesty  that,  having 
taken  into  consideration  all  the  circumstances  attend- 
ing the  parish  of  Topsham,  in  the  county  of  Dewm, 
and  diocese  of  Exeter,  it  appears  to  them  to  be  expe- 
dient that  a  particular  district  should  be  assigned  to 
the  consecrated  chapel  of  St  Luke  at  TFear  in  the  said 
parish  under  the  provisions  of  the  16th  section  of  ^'  staL 
69  G.  3.  c.  134.,  "intituled,  &c.,  and  that  such  districts 
should  be  named  '  The  Chapelry  District  of  fFear/  and 
consist  of  the  northernmost  part  of  the  parish  of  Tap' 
sham,  with  boundaries  as  follows.  Sec  That  marriages, 
churchings,  baptisms  and  burials  should  be  solemnised 
and  performed  in  the  said  chapel,  and  that  the  fees 
arising  therefrom  should  be  received  by  and  belong  to 
the  minister  of  the  said  chapel.  That  the  consent  of 
the  Lord  Bishop  of  Exeter  has  been  obtained  thereto  as 
required  by  the  above  mentioned  section  of  the  said  Act" 
59  6r.  3.  c.  134,  "in  testimony  whereof  the  said  Lord 
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Bishop  lias  signed  and  sealed  the  present  instrament  1863. 
Tour  Majest/s  Commissioners  therefore  beg  leave  to  lay  The  Quesi 
before  your  Majesty  the  before  mentioned  circumstances^  Stevsms. 
and  humbly  pray  that  your  Majesty  will  be  graciously 
pleased  to  take  the  premises  into  your  royal  considera- 
tion^ and  to  make  such  order  in  respect  thereto  as  to 
your  Majesty^  in  your  royal  wisdom^  shall  seem  meet/' 
And  further  reciting  that  Her  Majesty,  having  taken 
the  said  representation,  together  with  the  map  thereunto 
annexed,  into  consideration,  was  pleased,  by  and  with 
the  advice  of  Her  Privy  Council,  to  approve  thereof 
It  was  ordered  that  the  proposed  assignment  should  be 
accordingly  made,  and  the  recommendation  of  the  said 
Commissioners  in  respect  of  the  solemnization  of  mar- 
riages, churchings,  baptisms  and  burials,  and  the  fees 
arising  therefrom,  should  be  carried  into  effect  agreeably 
to  the  provisions  of  the  said  Acts. 

At  the  time  of  the  making  of  the  representation 
of  the  Commissioners  all  requisite  consents  for  the 
purposes  therein  mentioned  had  been  obtained,  and  the 
order  in  council  was  duly  published  in  the  London 
Gazette  J  and  everything  happened  and  was  done  to  render 
the  same  and  the  representation  of  the  Commissioners 
respectively  valid  and  effectual  in  law,  and  the  Com- 
missioners caused  the  boundaries  of  the  district  assigned 
to  the  chapel  to  be  duly  enrolled  in  the  High  Court  of 
Chancery  and  in  the  office  of  the  Registry  of  the 
Diocese. 

Ever  since  the  making  and  publication  of  the  order 
in  council,  two  persons  have  annually  been  appointed 
churchwardens  of  the  chapelry  district  of  Wear,  in  pur- 
suance of  the  provisions  of  the  statute  in  that  behalf. 
The  district  of  Wear  is  locally  situate  within  and  is  part 

z  2 
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1863.  of  the  parish  of  Topsham,  and  the  inhabitants  thereof 
The  QuEEN^  fire  and  always  have  been  assessed  to  and  paid  all  the 
Stevems.  parochial  rates  of  the  parish  of  Topsham  in  the  same 
manner  as  the  inhabitants  of  the  rest  of  the  parish^  and 
no  separate  officers  are  or  have  been  appointed  for  the 
district  except  two  churchwardens  as  aforesaid;  but 
since  the  twenty  years  expired  from  the  consecration  of 
the  district  church,  a  separate  church  rate  has  been 
made  for  the  district,  as  directed  by  the  58  G.  3.  c.  45. 
i.  71. 

On  the  1st  April,  1861,  a  vestry  meeting  of  the  inha- 
bitants of  the  parish  of  Topsham  was  duly  held  in  the 
parish  (pursuant  to  notices  affibced  at  the  church  door  of 
the  parish  church  and  also  at  the  door  of  the  chapel  at 
Wear,  signed  by  the  prosecutor  himself,  as  one  of  the 
then  churchwardens  of  the  parish),  for  the  purpose  of 
nominating  and  electing  two  churchwardens  for  the  parish 
of  Topsham  for  the  then  ensuing  year.  The  Reverend 
John  Arundell  Leakey,  the  perpetual  curate  of  the 
parish,  was  chairman  of  the  meeting,  and  appointed 
thereat  George  Burrington,  an  inhabitant  of  the  parish, 
to  be  his  churchwarden  for  such  year.  It  is  admitted 
that  such  appointment  was  valid.  George  Hurdle  and 
Thomas  Cliarles  Tothill  being  respectively  parishioners 
of  the  parish,  and  respectively  duly  qualified  to  be 
elected  to  the  office  of  churchwarden  of  such  parish 
for  the  same  year,  were  respectively  at  the  meeting 
duly  proposed  and  nominated  for  the  office  of  parish- 
ioners' churchwarden  for  the  parish  for  the  same 
year,  and,  upon  a  show  of  hands  being  then  and  there 
duly  taken  in  that  behalf,  George  Hurdle  was  declared 
by  the  chairman  to  be  upon  show  of  hands  duly  elected 
to  fill  such  office  for  such  year.  A  poll  was  thereupon 
then  and  there  duly  demanded  for  Thomas  Charles 
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TothSlj  and  then  and  there  duly  granted  and  taken  1S68. 
accordingly.  Upon  the  taking  of  the  poll,  258  persons  The  Quebn 
voted  in  fSsivour  of  George  Hurdle^  and  the  number  of  stevems. 
votes  recorded  by  them  for  him  amounted  to  812  and  no 
more.  Seventy-five  of  the  persons  so  voting  in  favour 
of  George  Hurdle  were  inhabitants  resident  at  the  time  in 
the  chapelry  district  of  Wear^  and  not  in  any  part  of  the 
parish  of  Topsham  out  of  and  beyond  such  district,  and 
the  number  of  votes  recorded  by  such  persons  was  ninety- 
one  and  no  more;  and  five  of  such  persons,  representing 
sixteen  of  the  said  ninety-one  votes,  voted  in  respect  of 
property  situate  in  the  parish  of  Topsham,  out  of  the 
district  of  Wear,  and  were  duly  qualified  so  to  vote  in  all 
other  respects,  unless  disqualified  by  such  their  residence 
in  the  chapelry  district  of  Wear,  and  the  remainder  of 
the  said  seventy-five  persons  voted  in  respect  of  pro- 
perty situate  in  the  chapelry  district,  and  had  no  other 
qualification  entitling  them  so  to  vote.  Upon  the  said 
poll  255  persons  duly  qualified  in  that  behalf  voted  in 
fiivour  of  TTiomas  Charles  Tothill,  and  the  number  of 
votes  recorded  by  them  was  256. 

The  question  for  the  opinion  of  the  Court  was  whether 
the  persons,  or  any  of  them,  resident  in  the  chapelry 
district  of  Wear,  and  who  voted  for  George  Hurdle  on 
the  taking  of  the  poll,  were  entitled  to  vote  in  respect 
of  the  property  aforesaid.  If  the  Court  should  be  of 
opinion  that  those  persons  were  not  entitled  to  vote, 
then  judgment  was  to  be  entered  for  the  prosecutor.  If 
the  Court  should  be  of  opinion  that  they  were  entitled 
to  vote,  then  judgment  was  to  be  entered  for  the  parties 
making  the  return. 

T.  Jones  (Northern  Circuit)  {Kar slake  with  him),  for 
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1863.       the  prosecutor. — ^The  parifihioners  of  the  new  parish  of 
The  QuBKH     ^^^  were  uot  entitled  to  vote  in  the  election  of  church- 
STBVKHa.      ^*"^c^i  fo'  the  mother  parish  of  Topsham,  of  which  it 
is  a  district 

The  first  Church  Building  Act  58  G.  8.  c.  46.^  autho- 
rized^ under  certain  conditions^  orders  in  council  for 
creating  separate  parishes  or  ecclesiastical  districts  in 
populous  parishes.     [He  dted  sects.  16^  21^  24]     The 
terms  parishes  and  ecclesiastical  districts  are  used  in  those 
sections  as  convertible  terms :  the  ecclesiastical  districts 
are  to  be  parishes  for  all  ecclesiastical  purposes.  IMarUaffue 
Smith,  contra^  referred  to  sect.  81,  by  which  no  divisions 
of  any  parish  or  extraparochial  place  shall  affect  or  in 
any  manner  be  construed  to  affect  the  parish  &c.,  or  the 
persons  residing  therein,  in  any  other  respect  than  in 
that  Act  particularly  provided,  or  in  any  manner  to 
apply  to  any  poor  or  other  parochial  rates  which  may 
be  raised  in  the  parish  &c.,  or  to  the  maintenance  or 
relief  of  poor  persons.  Sec.,  or  to  any  powers  relating  to 
any  such  rates,  or  holding  vestries,  or  appointment  or 
powers  of  parish  officers,  &c.,  ''save  and  except  as  to 
church  rates  in  so  far  as  the  same  are  regulated  by  the 
provisions  of  this  Act ;  but  the  original  parish  shall  to 
all  such  purposes  remain  and  continue  in  law  a  parish 
to  all  intents,   as   if  no  such  division   thereof   into 
separate  parishes  or  district  parishes  had  been  made.''] 
Sect.  70  authorizes  rates  for  the  repairs  of  district 
churches ;    and  sect  71   subjects  the  district  to  the 
repairs  of  the  original  parish  church  for  twenty  years. 
Sect  73  provides  for  the  election  of  churchwardens  for 
every  church  or  chapel  built  under  that  Act,  one  by  the 
incumbent  and  the  other  by  the  inhabitant  householders 
residing  in  the  district  to  which  the  church  or  chapel 
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belongs.    The  Amending  Act,  59  G.  3.  c.  134.,  effects        iggs. 
the  same  object  of  building  churches  in  populous  parishes    xhe  Quebh 
in  another  way.     Sect.  16  empowers  the  Commissioners,  ^• 

subject  to  the  same  conditions  as  in  the  former  Act,  to 
assign  a  district  to  any  chapel  already  existing  or  built, 
without  dividing  the  parish  into  districts.  The  district 
of  Wear  is  the  case  of  a  district  formed  under  that  sec- 
tion. Sect  28  empowers  the  churchwardens  Sfcc  of  any 
parish  or  division  of  any  parish,  or  of  any  consolidated 
or  district  chapelry,  to  recover  church  rates  :  "  Provided 
always,  that  any  churchwardens  or  chapelwardens  ap- 
pointed under  the  provisions  of  the  said  recited  Act'' 
58  O.  8.  c.  45.,  ''or  this  Act  shall  not  in  virtue  of  such 
office  be  deemed  overseers  of  the  poor.'' 

By  the  New  Parishes  Act,  1843,  6  &  7  Vict.  c.  87. 
3.  15.,  it  is  enacted,  that  when  any  church  or  chapel 
shall  be  built,  purchased,  or  acquired  in  any  district 
oonstitated  under  the  Act,  such  district  shall,  after  the 
consecration  of  the  church  or  chapel,  be  and  be  deemed 
anew  parish  for  ecclesiastical  purposes.  And  sect.  17 
provides  for  the  election  of  churchwardens  for  such  new 
parish*  {^Crompton  J,  Officers  for  the  whole  parish 
are  wanted  for  parochial  purposes  other  than  ecclesias- 
tical: as  to  them  these  districts  are  left  in  the  state 
they  were  in  before.  Montague  Smith,  referred  to  the 
proviso  at  the  end  of  sect.  17,  by  which  nothing  in  the 
Act  contained  ''shall  render  any  such  churchwardens 
liable  or  competent  to  perform  the  duties  of  overseer  of 
the  po(»r  in  respect  of  such  their  office  of  churchwardens ;" 
and  to  sect.  18,  by  which, "  until  Parliament  shall  other- 
wise determine,  nothing  herein  contained  shall  be  con- 
strued to  affect  or  alter  any  rights,  privileges,  or  liabilities 
whatsoever,  ecclesiastical  or  civil,  of  any  parish,  chapelry, 
or  district,  except  as  is  herein  expressly  provided."] 
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1863.  By  the  New  Parishes  Act,  1856,   19  &  20  VicL 

The  QuBu  ^'  104. 1. 15.,  the  incmnbent  of  every  new  parish  created 
Stkvehb.  P^irsuaiit  to  the  provisions  of  stat  6  &  7  Vict.  c.  87.  or 
of  Stat  7  &  8  Vict  c.  94.,  shall  have  sole  and  exclusive 
core  of  souls  and  the  exclusive  right  of  performing  all 
ecclesiastical  offices  within  the  limits  of  the  same,  for 
the  resident  inhabitants  therein,  ''who  shall  for  all 
ecclesiastical  purposes  be  parishioners  thereof,  and  of 
no  other  parish,  and  such  new  parish  shaU,  for  the 
like  purposes,  have  and  possess  all  and  the  same  rights 
and  privileges,  and  be  affected  with  such  and  the  same 
liabilities,  as  are  incident  or  belong  to  a  distinct  and 
separate  parish,  and  to  no  other  liabilities.''  The  effect 
of  this  section  is,  that  the  parishioners  of  the  district  are 
excluded  from  intermeddling  in  the  ecclesiastical  aflfoirs 
of  the  parish  of  Topsham  ;  and  they  would  contravene 
it  by  voting  in  the  election  of  an  officer  some  of  whose 
duties  are  ecclesiastical.  IWiffhtman  J.  The  liability 
of  the  inhabitants  of  the  district  to  the  poor  rate  for  the 
whole  parish  continues ;  and  that  must  be  a  liability  as 
pariBhioners  of  Topsham.^  [Sect.  14  was  also  referrecl 
to.] 

Montague  Smith  {Kmgdon  with  him),  contra,  was  not 
called  upon. 

WioHTscAN  J.  All  doubt  vanishes  on  reading  the 
sections  of  stat.  58  Cr.  3.  c.  45.  and  the  other  Church 
Building  Acts.  After  the  district  of  Wear  was  assigned 
to  the  chapel  of  St.  Luke  under  stat.  59  G.  8.  c.  134 
8. 16.,  it  became  a  separate  parish  for  all  ecclesiastical  pur- 
poses, and  the  inhabitant  householders  had  power  to  elect 
churchwardens,  who  were  to  act  within  the  district  for 
all  ecclesiastical  purposes ;  but  the  administration  of  the 
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2X>or  law  in  such  districts  remains  as  before^  and  there  1863. 
i£  to  be  no  appointment  of  overseers  in  them.  And  The  Quesh 
^dnce  the  power  of  the  chnrchwardens  and  overseers  of  s^vbwb. 
'fche  original  parish  to. levy  poor  rates  within  the  district 
^ms  part  of  the  mother  parish^  though  they  are  separate 
fMurishes  for  ecclesiastical  purposes,  continues,  it  would 
Ifce  very  anomalous  if  the  inhabitants  of  the  district 
Xnad  no  voice  in  the  election  of  the  officers  who  are  to 
lay  those  rates  upon  them.  Nor  do  I  find  any  words 
'fco  prevent  inhabitants  residing  in  the  district  fix)m 
"voting  in  the  election  of  churchwardens  as  well  as  over- 
^Kers  of  the  mother  parish,  they  being  directly  interested 
5ji  the  persons  who  are  to  have  authority  over  them,  in 
w^tmeanng  the  poor  rate.  A  dear  distinction  is  made  in 
^lie  statutes  between  ecclesiastical  and  other  parochial 
xxiatters. 

Cbohpton  and  Mellob  JJ.  concurred. 

Judgment  for  the  defendants. 


^he  Queen  against  The  Newport  Local  Board  Saturday, 

^  January  17tK 

of  Health.  ^,7^  ,, 

Public  HeaUh 

1.  Under  The  Public  Health  Act,  1848, 11  &  12  Vict.  c.  63.  s.  69.,  which   1 1^  i  12  Vict, 
^mpowera  eyeiy  Local  Boiud  of  Health  to  require  the  owners  or  occupiers  ^^  33^  g^  09^ 
^fef  Tiveniiflee  fronting,  adioining,  or  abutting  upon  a  street  (not  being  a    street, ' 


Lwaj),  to  Bewer,leyd[,  pave,  flae,  or  duuonel  the  same,  and  in  default    Sewwing  and 
secute  the  works  required,  ana  charge  the  expences  on  the  owners,   pavina. 


V>  execute 


^ooording  to  the  frontage  of  their  premises,  and  in  such  proportion  as  shall  ^rorUaqe, 
Tm  settlea  by  the  surreyor,  or,  in  case  of  dispute,  as  snail  be  settled  by   BaUway  and 
Arbitration  (haTing  regard  to  all  the  cdrcumstances  of  the  case),  the    Qanal  Com- 
^xpence  of  each  owner  should  be  apportioned  according  to  the  frontage   pany 
xd  thepremisee,  irrespectiye  of  the  width  of  the  street.  ^    ^* 

2.  Under  that  enactment  a  railway  and  canal  Company,  whose  premises 

^but  on  a  street^  but  with  a  fence  between  them,  and  the  street,  is  liable 

to  be  charged. 
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The  QuBM     O^  appeal  at  the  Monmouthshire  Quarter  Sessions  in 
Nb^bt  December,  1861,  against  an  order  of  three  justices 

Loc^Bowd  for  the  borough  of  Newport,  requiring  the  appellants^ 
Thomas  Potoell  and  Thomas  Potoell  the  younger,  to  pay 
the  sum  of  45/.  19^.  9d.  to  the  respondents  for  certain 
sewering  and  flagging  works  therein  mentioned,  the 
Sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  order  appealed  against  was  made  under  The  PaUic 
Health  Act,  1848,  11  &  12  Vict.  c.  68.  s.  69. 

The  appellants  are  owners  of  warehouses,  yards,  &c.^ 
fronting,  adjoining  and  abutting  on  a  roadway  called 
Canal  Parade,  and  the  respondents  are  The  Local  Board 
of  Health  of  Newport  Canal  Parade  is  bounded  on  the 
one  side  by  the  houses,  warehouses,  &c.  of  the  appellants 
and  others,  and  on  the  other  by  the  fence  of  7^  Mon^ 
mouthshire  Railway  and  Canal  Company.  The  Man- 
mouihshire  Railway  and  Canal  Company,  originally  a  canal 
Company  under  stats.  32  G.  8.  c.  102.  and  87  G.  8.  c.  c. 
s,  7.,  were  thereby  required  to  fence  off  the  canal,  towing 
path  and  works  from  the  adjoining  lands,  and,  under 
succeeding  Acts,  laid  down  a  railway  in  addition  to  the 
canal. 

In  November,  1860,  notice  was  given  by  the  respond- 
ents to  the  appellants  (amongst  others)  to  sewer,  level, 
pave,  flag  and  channel  the  part  of  Canal  Parade  upon 
which  their  premises  fronted,  adjoined  and  abutted ;  and, 
in  consequence  of  their  non-compliance  with  that  order, 
the  works  mentioned  and  referred  to  in  the  notice  were 
executed  by  the  respondents,  and  the  expences  incurred 
therein  were,  in  July^  1861,  settled  by  the  surveyor  in 
the  proportions  following : 
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"Boadway  and  Pavements,  &c.  Canal  Parade.  I 
hereby  apportion  the  costs  of  laying  down  new  flagged, 
curbed  and  asphalted  footways,  and  of  forming  roadways, 
&a,  on  Canal  Parade  between  Uanarth  Street  and  Gran^ 
mile  Street  amongst  the  owners  or  lessees  of  the  several 
properties  adjoining  as  follows ;  the  costs  of  the  roadway 
at  the  different  street  ends  as  well  as  the  sewer  gratings 
bemg  paid  by  the  Local  Board  of  Health.'' 

Then  followed  a  schedule  with  columns  headed 
"  Owner,  Agent  or  Lessee,'*  ''Description  of  Property," 
''Cost,"  in  which  the  appellants  and  other  owners  or 
lessees  were  assessed,  the  sum  apportioned  to  the  appel- 
lants being  45/.  I9i.  9d. ;  but  The  Monmouthshire  BaU- 
way  and  Canal  Company  were  not  assessed. 

It  was  contended  by  the  respondents  that  this  appor- 
tionment was  conclusive  for  want  of  a  written  statement 
of  objection  by  the  appellants  within  three  months  from 
service  on  them  of  notice  of  it ;  but  the  Court  decided 
for  the  appellants. 

In  consequence  of  the  non-payment  by  the  appellants 
of  their  proportion  of  the  above  expences,  the  order  ap- 
pealed against,  dated  the  20th  November,  1861,  was  duly 
made  and  served  upon  the  appellants;  and  notice  of 
appeal,  directed  to  the  respondents,  was  served  upon 
them  the  same  day,  containing,  among  others,  the  fol- 
lowing grounds  of  appeal  "  Because  the  amount  of  the 
expences  so  charged  to  us,  and  which  the  said  order 
requires  us  to  pay,  had  not  been  duly  apportioned  by 
your  surveyor.  Because  a  moiety,  or  some  part  of  the 
amount  was  due  from  The  Monmouthshire  Railway  and 
Canal  Company,'^ 

At  the  hearing  of  the  appeal  it  was  contended,  amongst 
other  things,  by  the  appellants,  that  the  amount  of  the 
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expences  so  charged  to  them^  and  which  the  order 
required  them  to  pay,  had  not  heen  duly  apportioned  by 
the  respondents'  surveyor,  because  a  moiety,  or  some 
part  of  the  said  amount,  was  due  from  The  Monmouth- 
shire Railway  and  Canal  Company,  and  the  Court  decided 
in  their  favour,  and  discharged  the  order  of  the  justices. 

It  was  further  contended  by  the  appellants  that  the 
principle  adopted  by  the  respondents  was  wrong,  inas- 
much as  the  expence  was  apportioned  according  to  the 
length  and  width  of  the  roadway  in  front  of  the  indi- 
vidual premises,  instead  of  by  a  division  of  the  whole 
expence  according  to  the  longitudinal  measurement;  and 
the  Court  decided  that  point  also  in  favour  of  the 
appellants. 

If  this  Court  should  be  of  opinion  that  the  Sessions 
were  right  in  quashing  the  order  on  either  of  these 
points,  the  order  of  the  justices  was  to  be  discharged, 
and  the  order  of  the  Sessions  was  to  stand.  If  this 
Court  should  be  of  opinion  that  the  Sessions  were  wrong 
upon  both  these  points,  then  the  order  of  the  justices 
was  to  be  confirmed  and  the  appeal  discharged.  If  this 
Court  should  be  of  opinion  that,  on  the  second  point, 
the  Sessions  should  have  reduced  the  amount  of  the 
expences  named  in  the  order  instead  of  quashing  it,  then 
the  order  of  the  justices  was  to  be  confirmed,  and  the 
expences  to  be  paid  by  the  appellants  be  reduced  from 
45/.  19«.  9J.  to  452.  I4«.  9d. 


S 


Smythies  {J.  J.  Powell  with  him),  for  the  appellants. — 
First  The  PubUc  Health  Act,  1848,  11  &  12  Vict, 
c.  63.  s,  69.  enacts,  that  in  case  any  street  (not  being  a 
highway)  "  be  not  sewered,  levelled,  paved,  flagged,  and 
channelled  to  the  satisfaction  of  the  Local  Board  of 
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.  Healthy  such  Board  may,  by  notice  in  writing  to  the 
owners  or  occupiers  of  the  premises  fronting,  adjoin  ng, 
or  abutting  upon  such  parts  thereof  as  may  require  to 
be  sewered,  levelled,  paved,  flagged,  or  channelled,  re- 
quire them  to  sewer,  level,  pave,  flag,  or  channel  the 
same  within  a  time  to  be  specified  in  such  notice ;  and 
if  such  notice  be  not  complied  with,  the  said  Local 
Board  may,  if  they  shall  think  fit,  execute  the  works 
referred  to  therein ;  and  the  expences  incurred  by  them 
in  so  doing  shall  be  paid  by  the  owners  in  default,  accord- 
ing to  the  frontage  of  their  premises,  and  in  such  pro- 
portion as  shall  be  settled  by  the  surveyor,  or  in  case  of 
dispute  as  shall  be  settled  by  arbitration  (having  regard 
to  all  the  circumstances  of  the  case)  in  the  manner 
provided  for  by  this  Act ;  and  such  expenses  may  be 
recovered  from  the  last  mentioned  owners  in  a  summary 
manner^  or  the  same  may  be  declared  by  order  of  the 
said  local  Board  to  be  private  improvement  expences, 
and  be  recovered  in  the  manner  hereinafter  provided/^ 
The  surveyor,  in  apportioning  among  the  defaulting 
owners  the  expenses  of  work  done  by  the  Board,  has 
exonerated  The  Monmouthshire  Railway  Company  from 
all  payment  on  the  ground  that  they  received  no  benefit 
because  their  railway  was  fenced  off  from  and  had  no 
communication  with  the  street  By  the  Statute  of 
Sewers,  23  H.  8.  c.  5.,  no  person  was  to  be  rated  unless 
benefited ;  but  by  The  Public  Health  Act,  1848,  the 
expences  are  to  be  charged  on  all  whose  premises  front, 
adjoin  or  abut  on  the  street,  and  the  surveyor  has  no 
duty  but  that  of  measurement,  all  the  owners  of  such 
property  being  taxed  for  an  assumed  benefit. 

Secondly.    The  expenses  have  not  been  apportioned 
according  to  the  ''frontage,^'  that  is,  '^the  length  of 
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1868.        boundary  towards  the  street''  of  the  premises  charged^ 

The  QuiiK    ^^^>  according  to  that  length,  multiplied  by  the  width  of 

Newport     ^^^  Street,  giving  a  superficial  instead  of  a  linear  measure. 

^SfH^llS^    The  word  " frontage/'  though  not  found  in  the  Didaon- 

aries  of  Johnson,  Webster  or  Richardson^  is  well  known 

to  surveyors.     [CrompUm  J.    The  L^slature  has  not 

thought  it  worth  while  to  vary  the  liability  according  to 

the  width  of  the  street.] 

Webby  (with  him  Granville  Somerset),  for  the  respond!* 
ents. — ^First.  The  power  intended  to  be  given  to  the 
Local  Board  by  sect.  69  was  to  chaise  the  owners  or 
occupiers  of  premises  on  either  side  of  the  street  m 
proportion  to  the  benefit  received  by  them.  \MeUor  J. 
The  section  assumes  that  the  premises  on  both  mdes  of 
the  street  would  be  benefited  by  the  works  to  be  ordered. 
Crompton  J.  The  premises  of  the  appellants  reoehe 
the  benefit  intended  by  the  section,  which  is  the  havini; 
a  street  in  front  of  them.  Mellor  J.  Suppose  the  whole, 
frontage  of  premises  abutting  upon  the  part  of  the 
street  requiring  to  be  sewered,  paved,  &c  was  a  dead 
wall,  but  a  way  to  the  premises  started  a  little  befixte 
that  part]  Railway  premises  are  not  rateable  at  afl. 
[Smithies. — By  the  interpretation  clause,  sect.  2,  the 
word  ''premises"  shall  include  messuages,  buildings, 
lands,  and  hereditaments  of  any  tenure.  Wight/nan  J. 
The  appellants  come  within  the  terms  of  pect  09. 
Crompton  J.     And  the  other  point  is  still  dearer.] 

Per  Curiam  :  (Wiohtman,  Crompton  and  Mblu>r  JJ." 
Order  of  Sessions  a£Srmed. 
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The  Queen  against  The  Inhabitants  of  St.       Saturcu^, 

.  -^  January  17th. 

Alkmund,  Derby.  


On  the  26th  OctobeTf  an  order  for  the  removal  of  a  pauper  from  A,  to   removai, 
C.  was  served  on  the  overseers  of  C,    On  the  6th  November  a  letter  was    Chpy  depoei- 
written  to  the  overseers  of  A,  by  the  assistant  overseer  of  C,  applying   tiona, 
for  a  copy  of  the  depositions  of  the  grounds  of  removal,  adding,  "  as   Notice  of 
it  is  intended  to  appeal  against  snch  order  of  removal"    No  notice  was  t^mpeal. 
taken  of  this  letter.    On  the  11th  December  a  formal  notice  of  ftppe&l    11  #  12  Vict. 
was  given  by  the  overseers  of  C.  to  the  overseers  of  A.    On  the  20th   c,  31.  e.  3. 
December  application  was  made  by  the  overseers  of  C,  to  the  clerk  to 
the  JQstiees  for  a  copy  of  the  depositions,  which  was  received  on  the 
next  day,  and  notice  was  given  to  the  overseers  of  A.  that  the  appeal 
would  be  entered  and  respit^  at  the  next  Sessions,  which  was  aocordungly 
done.    Held,  that  the  Quarter  Sessions  had  no  jurisdiction  to  enter  and 
respite  the  appeal ;  inasmuch  as, 

1.  The  application  for  a  copy  of  the  depositions  being  made  to  the 
overseers  or  tbe  removing  parish,  and  not  to  the  clerk  to  the  justices,  was 
not  sufficient  within  stat.  11  &  12  Vict  e,  31.  «.  3. 

2.  The  letter  of  the  6th  November  was  not  a  notice  of  appeal. 

'T^HIS  was  a  rule  calling  on  the  prosecutors  to  shew 
cause  why  an  order  of  Sessions^  made  in  an  appeal 
between  tiie  inhabitants  of  the  township  of  Crick,  in  the 
county  of  Derby,  appellants^  and  the  inhabitants  of  the 
township  of  St.  Alkmund,  in  the  borough  of  Derby, 
respondents,  touching  the  settlement  of  Hannah  Hud' 
son  and  her  three  children,  whereby  it  was  ordered  that 
the  said  appeal  be  entered  and  respited,  should  not  be 
quashed. 

An  order  of  removal  of  Hannah  Hudson,  wife  of 
George  Hudson,  and  their  three  children,  dated  the 
23d  October,  1861,  and  accompanied  by  a  statement  of 
chargeability,  was  sent  by  post,  addressed  to  the  church- 
wardens and  overseers  of  the  poor  of  the  township  of 
Crick,  on  the  25th  October,  1861,  and  was  received  by 
them  on  or  about  the  30th  October.  On  the  6th  Novem- 
ber, by  the  direction  of  the  churchwardens  and  overseers 


348  HILARY  TERM. 

1863.        of  the  poor  of  the  township  of  Crick,  the  assistant  oyer- 
The  QuEBN    ®^^  wrote  and  sent  by  post,  addressed  to  the  church- 
Inhabitants  of  ^^^ens  and  overseers  of  the  poor  of  the  township  of 
^'*Dm?^"^'  5t  Alkmund,  the  foUowing  letter:— 

"  The  Parish  of  Crick,  Nov.  6th,  1861. 
''  To  the  Parish  of  SL  Alkmund,  Derby. 
'*  Qentlemen, 
''The  churchwardens  and  overseers  of  the  pariah 
of  Crick  have  ordered  me  to  apply  to  you  for  a  copy  of 
the  depositions  of  the  grounds  of  removal  of  George 
Hudson,  a  pauper  lunatic,  now  charged  to  the  parish  of 
St  Alkmund.    Also  I  hereby  apply  for  a  copy  of  the  de- 
positions of  the  groimds  of  removal  of  Hannah  Httdsan, 
wife  of  George  Hudson,  and  Isaac  George,  aged  6  years;, 
Elizabeth  and  Sarah  Ann,  their  three  children,  as  it  is 
intended  to  appeal  against  such  order  of  removaL 
''To  the  Churchwardens  and      "  I  am,  Gtentlemen^ 
"  Overseers  of  the  Poor  of  the  "  Yours  truly, 

«  Parish  of  St.  Alkmund^        (Signed)  "A  W.  Smith, 
"Assistant  Overseer  of  Crick." 
This  letter  was  received  by  the  churchwardens  and 
overseers  of  the  township  of  St,  Alkmund  on  the  7th 
November. 

No  notice  of  this  application  was  taken  by  the 
churchwardens  and  overseers  of  the  township  of  Sif. 
Alkmund,  the  reason  given  in  the  affidavit  for  the  re- 
spondents being  that  the  custom  always  was  for  such 
application  to  be  made  to  the  derk  to  the  justices 
making  such  order,  and  that  sect  3  of  the  11  &  12  VtcL 
c,  31.  pointed  him  out  as  the  proper  party  to  furnish 
such  copy  depositions. 

On  the  21  st  November  the  paupers  were  removed 
under  the  order. 
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On   the  nth  December  a  formal  notice  of  appeal        1953^ 

against  the  order  was  given ;  and  on  the  20th  December  "xhTouEKM 

application  for  a  copy  of  the  depositions  was  made  l>y  j  .  J^'       * 

the  assistant  overseer  of  the  township  of  Crick  to  the  St.  Alkmund, 

Dkbby. 
derk  to  the  justices  who  made  the  order  of  removal : 

and  such  copy  was  received  by  the  churchwardens  and 
overseers  of  the  township  of  Crick  on  the  21st  December: 
and,  on  the  26th  December,  their  attorney  wrote  a  letter 
to  the  churchwardens  and  overseers  of  the  township  of 
St.  Alkmund,  informing  them  that^  the  copy  depositions 
having  been  delivered  only  on  the  2l8t  inst.,  the  over- 
seers of  the  township  of  Crick  would  not  try  the  appeal 
at  the  next  Epiphany  Sessions  for  the  borough^  but 
merely  enter  and  respite  it.  A  motion  to  enter  and  respite 
the  appeal  was  accordingly  made  at  those  Sessions^  on 
the  ground  that  the  churchwardens  and  overseers  of  the 
appellant  township  had  not  had  time  after  the  receipt  of 
the  copy  of  the  depositions  to  give  notice  of  appeal,  serve 
groimds  of  appeal,  and  prepare  for  the  trial  of  it.  The 
motion  was  opposed  by  the  churchwardens  and  oVI^rseers 
of  the  respondent  township,  on  the  ground  that,  as  the 
application  for  copy  of  depositions  to  the  churchwardens 
and  overseers  of  the  respondent  township  was  informal, 
and  should  have  been  made  to  the  clerk  to  the  justices 
making  such  order ;  and  that,  as  no  notice  of  appeal  had 
been  given  within  the  twenty-one  days  after  the  service 
of  the  grounds  of  removal,  as  required  by  the  11  &  12 
Vict.  c.  31.  «.  9.;  and  as  no  application  for  copy  of  the 
depositions  was  made  to  the  proper  officer  until  long 
after  the  expiration  of  the  twenty-one  days  allowed  by 
the  11  &  12  Vict,  c.  31.  s.  9.,  the  appellants  were  out  of 
Court,  the  Recorder  having  no  discretionary  power  in 
VOL.  III.  2  a  b.  &;  s. 
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1863.        *^®  matter.     The  Recorder  however  made  an  order  that 
.p,    Q  the  appeal  should  be  entered  and  respited. 


Derbt. 


Inhabitants  of 

St.Alkmund,       Ciaw  shewed  cause. — First.   The  application  made  in 

the  letter  of  the  assistant  overseer  of  the  appellants  to  the 
respondents,  for  a  copy  of  the  depositions  on  which  the 
order  of  removal  was  founded,  was  a  suflBcient  applica- 
tion within  the  meaning  of  stat.  11  &  12  Vict  c.  31.  s.  3., 
which  enacts  that  the  clerk  to  the  justices  who  make 
any  order  of  removal  shall  keep  the  depositions  on  which 
it  was  made,  and  shall,  within  seven  days,  furnish  a  copy 
of  them  to  the  overseers  or  guardians  of  the  parish  to 
which  the  removal  is  directed  to  be  made,  if  such  over- 
seers or  guardians  shall  apply  for  such  copy,  and  pay  for 
the  same  at  a  specified  rate.  The  application  may  be 
made  to  the  clerk  of  the  justices,  or  to  the  overseers  of 
the  removing  parish.  Sect  9,  which  requires  that  notice 
of  appeal  shall  be  given  within  twenty-one  days  after  the 
notice  of  chargeability  and  statement  of  the  grounds  of ' 
removal  have  been  sent,  allows  a  further  period  of  fourteen 
days,  if  "  within  such  period  of  twenty- one  days  a  copy  of 
the  depositions  shall  have  been  applied  for  as  aforesaid'' 
by  the  overseers  of  the  parish  to  which  the  order  is 
directed.  [Crompton  J.  Why  should  the  appellants 
apply  to  the  overseers  of  the  removing  parish  who  have 
not  got  the  depositions?]  They  may  not  know  who  is  the 
clerk  of  the  justices?  [Mellor  J.  The  clerk  of  the 
justices  is  to  fiimish  copies  of  the  depositions  to  the 
overseers  of  the  parish  to  which  the  removal  is  directed, 
upon  payment  of  certain  fees.]  The  appellants  were 
misled  by  the  respondents  taking  no  notice  of  the  letter 
applying  for  a  copy  of  the  depositions ;  and  therefore 


XXVL   VICTORIA.  351 

the  respondents  cannot  be  heard  to  say  that  the  appli-        1863. 
cation  made  to  them  was  insuflScient.  The  Queew 

Secondly.  The  letter  was  a  good  notice  of  appeal,  and  inhabitants  of 
therefore  the  notice  was  in  time.  [Crompton  J.  The  St.Alkmukp, 
appellants  hardly  meant  it  to  be  considered  as  a  notice 
of  appeal  until  they  had  seen  the  depositions.]  The 
letter  would  lead  tiie  respondents  to  make  preparation 
for  the  appeal,  and  render  the  appellants  liable  for  costs 
if  they  £dled. 

Hayes  Serjt.  and  Metcalfe,  who  appeared  to  support 
the  rule,  were  not  called  upon. 

WiGHTMAN  J.  The  words  of  stat.  11  &  12  Vict  c.  31. 
8.  3.  are  clear  that  the  application  for  a  copy  of  the 
depositions  is  to  be  made  to  the  clerk  of  the  justices ; 
and  it  is  not  a  sufficient  excuse  for  non-compliance  with 
that  enactment  that  the  officers  of  the  parish  to  which 
the  order  is  directed  may  be  wholly  imaware  who  the 
clerk  to  the  removing  justices  is,  and  that  the  respond- 
ents ought  to  have  informed  them  that  they  were  wrong 
in  applying  to  them. 

With  respect  to  notice  of  appeal  having  been  given, 
the  letter  of  the  assistant  overseer  does  not  profess  to 
be  a  notice,  and  the  appellants  themselves  shewed  that 
they  did  not  mean  it  to  be  such,  as  they  afterwards  sent 
a  regular  notice.  The  phrase  "as  it  is  intended  to 
appeal,'^  means  if  groimd  for  doing  so  should  be  dis- 
covered when  the  depositions  were  sent. 

Crompton  and  Mellor  JJ.  concurred. 

Rule  absolute. 

2  A  2 
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Tuesday, 
•TZmuar^  20tlL 

NwuamceB 
Semopal  Act 
for  Englandt 
1855,  19  4-  20 
Vict.  c.  121. 
M.  2. 19. 
Order. 
Coats  and 
expeneea. 


In  re  The  Guardians  of  the  Poor  of  Blything 
Union  against  Warton. 

On  the  26th  June,  1861,  an  order  of  justices  was  made  under  The 
Nuiaances  Removal  Act  for  England,  1855,  18  &  19  Vict.  c.  121.,  on  the 
owner  of  premises,  to  abate  certain  nuisances,  and  was  served  by  being 
left  on  the  premises.  The  order  not  having  been  obeyed,  the  local 
authority,  on  the  16th  t/k/y,  commenced  the  necessary  works,  which  were 
finished  on  the  7th  September,  The  owner  was  resident  in  Australia, 
and  on  the  2l8t  May,  1861,  executed  a  power  of  attorney  to  the  defendant 
to  receive  the  rents :  the  defendant  received  the  power  of  attorney  on 
the  22d  July,  and  acted  upon  it  by  receiving  the  rents  due  at  Michaelmas. 
By  sect.  2  the  word  "owner'*  includes  any  person  receiving  the  rents  as 
trustee  or  agent.  By  sect  19,  the  costs  and  expences  incurred  in 
obtaining  an  order  and  in  carrying  the  same  into  effect,  shall  be  deemed 
to  be  money  paid  for  the  use  and  at  the  request  of  the  person  on  whom 
the  order  is  made ;  and  in  case  of  nuisances  by  the  act  or  default  of  the 
owner,  the  premises  shall  be  and  continue  chargeable ;  and  such  costs 
and  expences  may  be  recovered  in  any  countv  or  superior  Court.  Held, 
that  the  defendant,  not  being  "  owner**  withm  sect.  2  at  the  time  when 
the  order  was  made,  was  not  liable  to  an  action  for  the  costs  and 
expences  under  sect.  19. 

/^ASE  on  appeal  from  the  County  Court  of  Suffolk, 
holden  at  Hakswarth. 

This  action  was  brought  to  recover  from  the  defendant, 
as  the  owner  of  premises  situate  at  Sotherton,  in  the 
county  of  Suffolk,  within  the  meaning  of  The  Nuisances 
Removal  Act  for  England,  1855,  18  &  19  Vict.  c.  121., 
the  sum  of  2\L  \%8,  \d.y  as  money  paid  for  the  use  and 
at  the  request  of  the  defendant,  being  the  amount  of 
expenses  incurred  by  the  plaintiffs  as  the  local  autho- 
rity, in  obtaining  and  carrying  out  an  order  of  jus- 
tices, made  on  the  26th  June,  a.  d.  1861,  under  that 
Act,  for  the  abatement  of  nuisances  then  existing  upon 
the  premises. 

The  premises  were  known  to  be  the  property  of  fF. 
Suggate,  who,  at  the  time  of  the  commencement  of  the 
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proceediDgs  to  abate  the  nuisances  hereinafter  mentioned,        1863. 
was,  and  continued  to  be  resident  in  Australia.  ^[^ 

The  defendant,  who  is  a  solicitor  residing  and  carrying    ^S^^Jq^ 
on  his  profession  in  or  near  London,  on  the  22d  Jw/y,         Union 
1861,  received  from  JV.  Suggate  a  power  of  attorney  to      Waetok. 
receive  the  rents  of   the  premises,   which   power  of 
attorney  had  been  executed  by  W.  Suggate,  without  the 
defendant's  knowledge  or  consent  in  Australia,  on  the 
21st  May,  1861.     From  and  after  the  22nd  July,  1861, 
but  not  before,  the  defendant  acted  as  agent  for  the  real 
owner  and  receiver  of  the  rents  under  the  power  of 
attorney.     The  rents   were  received   once  a  year,  at 
Michaelmas :  the  defendant  received  them  at  Michaelmas, 
1861,  for  the  year  preceding  that  date. 

On  the  2d  February,  1861,  the  Inspector  of  Nuisances 
for  the  Wenhaston  district  of  the  Blything  Union,  within 
which  the  premises  are  situated,  reported  in  writing  to 
the  Board  of  Guardians  of  the  Poor  of  the  Blything 
Union,  the  local  authority  under  the  Nuisances  Removal 
Acts,  that  there  existed  upon  the  premises  certain 
nuisances.  Nothing  was  done  upon  such  report  until 
the  19th  June,  1861,  on  which  day,  Mr.  White,  the 
clerk  to  the  guardians  of  the  poor  of  the  Blything  Union, 
on  their  behalf  as  the  local  authority,  laid  an  informa- 
tion against  the  owner  of  the  premises,  under  the 
Nuisances  Removal  Act  for  England,  1855,  "that  in 
or  upon  the  premises  above  mentioned  the  following 
nuisances  existed,  to  wit,  &c.,  and  that  the  said  nuisances 
were  caused  by  the  act  or  default  of  the  owner  of  the 
said  premises  :^'  upon  which  information  a  summons  was 
issued,  dated  the  19th  June,  1861,  and  directed  to  the 
owner  of  the  premises,  calling  upon  him  to  appear  at 
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1863.        the  Yoxford  Petty   Seasons,  on  the  26th  June^  then 
In^        instant,  to  answer  the  above  complaint     The  summons 
Blthtbino^  was  served  by  being  left  upon  the  premises,  and  not 
^^^^       upon  the  defendant;  and  on  the  26th  June,  1861,  the 
Wabton.     case  came  on  for  hearing.     No  one  appeared  on  behalf 
of  tiie  owner  of  the  premises,  and  the  service  in  manner 
aforesaid  of  the  summons  having  been  proved,  and  the 
evidence  heard,  an  order  was  made  directed  to  the 
owner  of  the  premises,  and  dated  on  the  26th  June^  1861 . 
The  order,  which  was  in  the  form  given  in  Schedule 
(E.)  to  the  Act,  after  reciting  the  information  and  the 
proof  of  tiie  service  of  the  summons  in  manner  afore- 
said, proceeded  as  follows : — '*  Now,  upon  proof  here 
had  before  us,  that  the  nuisances  so  complained  of  do 
exist  on  the  said  premises,  and  that  the  same  are  caused 
by  the  act  or  default  of  the  owner  of  the  said  premises : 
We,  in  pursuance  of  the  said  Act  do  order  the  said 
owner,  within  seven  days  from  the  service  of  this  order 
or  a  true  copy  thereof  according  to  the  said  Act,''  &c. : 
the  order  specified  the  acts  necessary  to  abate  tiie 
nuisances,  and  directed  that,  in  the  event  of  the  order  not 
being  complied  with,  the  Guardians  of  the  Poor  of  the 
Blything  Union  should  execute  it  themselves. 

The  order  was  served  by  being  left  on  the  premises, 
but  was  never  served  on  the  defendant;  and,  not  having 
,  been  obeyed  by  the  owner  of  the  premises,  the  plaintiffs 
directed  their  clerk  to  take  the  necessary  steps  to  carry 
it  out,  and  abate  the  nuisances,  which  was  accordingly 
done.  The  necessary  works  were  commenced  on  the 
16th  July,  1861,  and  finished  on  the  7th  September 
following.  Nothing  more  was  done  than  was  necessary 
to  abate  the  nuisances.    By  order  of  the  Guardians  of 
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the  Poor  of  the  Bfythinff  Union,  such  clerk  subsequently       1863. 
to  the  22nA  Jufy,  1861,  paid  the  tradesmen's  bills  for  the        J^ 
above  works,  amounting  altogether  to  19/.  16*.  7d.,    ^b?!5^»o^ 
which,  with  1/.  5*.  6J.,  the  costs  of  the  order,  and  lO*.        Union 
allowed  to  such  clerk  for  superintending  the   works,      WAaxoN. 
made  up  21/.  I2s.  Id.,  the  amount  sued  for.     This  sum 
did  not  exceed  one  year's  rack  rent  of  the  premises. 

The  defendant,  who  appeared  at  the  trial  in  person, 
contended  that  he  was  not  liable,  as  he  was  not  the 
owner  of  the  premises  within  the  meaning  of  the 
Nuisanoes  Bemoval  Act  for  England,  1855,  inasmuch 
as  he  did  not  receive  the  power  of  attorney  till  the  22nd 
July,  1861,  after  the  order  to  abate  the  nuisances  was 
made  and  executed. 

The  judge  of  the  County  Court  decided  against  the 
objection,  and  a  verdict  and  judgment  were  given  for  the 
plaintifb  for  the  sum  of  21/.  12«.  \d. 

The  grounds  of  tiie  determination  of  the  judge  were, 
that  the  defendant  became,  on  the  22nd  July,  1861,  an 
owner  within  the  meaning  of  The  Nuisances  Removal 
Act  for  England,  1855,  as  he  then,  at  all  events,  became 
the  receiver  of  the  rents  as  agent  for  W.  Suggate,  the 
real  owner,  and  he  was  such  owner  from  that  time  imtil 
acticm  brought,  and  at  the  time  when  the  bills  were 
paid ;  that  under  the  circumstances,  and  by  virtue  of 
the  provisions  of  sect.  19  of  that  Act,  the  sum  of 
21L  12#.  1^.  was  a  charge  on  the  premises  and  payable 
by  the  person  for  the  time  being  owner  of  the  premises, 
within  the  meaning  of  the  Act,  and  that  the  action  was 
therefore  well  brought  against  the  defendant. 

By  the  interpretation  clause,  sect.  2,  of  stat  18  &  19 
Vict,  c  121.,  *'the  word  'owner'  includes  any  person 
receiving  the  rents  of  the  property  in  respect  of  which 
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1863.       that  word  is  used,  from  the  occupier  of  such  property  on 

Inre        ^^  ^^^  account,  or  as  trustee  or  agent  for  any  other 

Guardians  of   person,  or  as  receiver  or  sequestrator  appointed  1>y  the 

Union        Court  of  Chancery  or  under  any  order  thereof,  or  who 

Wabtoh.      would  receive  the  same  if  such  property  were  let  to  a 

tenant. '* 

By  sect  19,  "All  reasonable  costs  and  expenses  from 
time  to  time  incurred  in  making  a  complaint,  or  giving 
notice  or  in  obtaining  an  order  of  justices  under  this 
Act,  or  in  carrying  the  same  into  eflFect  under  this  Act, 
shall  be  deemed  to  be  money  paid  for  the  use  and  at 
the  request  of  the  person  on  whom  the  order  is  made ; 
or  if  the  order  be  made  on  the  local  authority,  or  if  no 
order  be  made,  but  the  nuisance  be  proved  to  have 
existed  when  the  complaint  was  made  or  the  notice 
given,  then  of  the  person  by  whose  act  or  default  the 
nuisance  was  caused ;  and  in  case  of  nuisances  caused 
by  the  act  or  default  of  the  owner  of  premises,  the  said 
premises  shall  be  and  continue  chargeable  with  such 
costs  and  expenses,  and  also  with  the  amoimt  of  any 
penalties  incurred  under  this  Act,  until  the  same  be 
fully  discharged,  provided  that  such  costs  and  expenses 
shall  not  exceed  in  the  whole  one  year's  rack  rent  of 
the  premises;  and  such  costs  and  expenses  and  penalties, 
together  with  the  charges  of  suing  for  the  same,  may  be 
recovered  in  any  county  or  superior  Court.*' 

The  question  for  the  determination  of  this  Court  was, 
Whether  under  the  circumstances  stated  in  the  case  the 
defendant  was  liable  to  repay  the  Guardians  of  the 
Poor  of  the  Blything  Union  (the  plaintiffs),  the  amount 
sought  to  be  recovered  in  the  County  Court  as  money 
paid  to  the  defendant's  use,  or  at  his  request,  as  owner^ 
of  the  said  premises. 
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Lush  {Stammers  with  him),  for  the  defendant. — The        1863. 
question  is  whether  a  person^  who  becomes  owner  of        in  re 
premises  after  an  order  of  the  local  aathority  has  been     Bltt^no 
made,  is  responsible  for  the  expenses  of  works  executed       ^nion 
under  sect.  19  of  TheNuisances  Removal  Act  (or England,      Wabton. 
1855,  18  &  19  Vict.  c.  121.    The  power  of  attorney  to 
receive  the  rents  reached  the  defendant  after  the  works 
had  been  commenced,  and  he  did  not  begin  to  receive 
the  rents  until  after  the  works  had  been  completed ;  so 
that  he  was  not  owner  within  the  interpretation  clause, 
sect.  2.  When  the  order  was  made  there  was  an  occupier 
of  the  premises  who  might   have  been  served  with  a 
summons  under  sect.  12. 

The  Court  then  called  upon 

Bavill  {F.  M.   White  was  with  him),  for  the  plain- 
tiffs.— The  order  for  these  costs  and  expences  is  not 
made  on  any  individual  by  name :  under  stat.  18  &  19 
Vict  c  121.  s.  2.,  it  is  made  on  the  person  who  is  owner 
at  the  time.     And  by  sect  85,  whenever  in  any  pro- 
ceeding under  the  Act  the  owner  or  occupier  of  premises 
is  mentioned  or  referred  to,  "  it  shall  be  sufficient  to 
designate  him  as  the  '  owner*  or  '  occupier*  of  such  pre- 
mises, without  name  or  ftirther  description.**  The  power 
of  attorney  sent  to  the  defendant  to  receive  the  rents 
iras  executed  before  the  order  was  made.     [Crompton  J. 
Tlie  authority  to  receive  the  rents  cannot  operate  until 
the  person  adopts  or  acts  upon  it :  sect  2  of  the  statute 
^sjs  nothing  about  authority.]     Suppose  the  property 
Were  sold  after  one  year's  rent  had  been  paid  ^nd  before 
tlie  next  year*s  rent  had  accrued,  and   thereupon  an 
^ent  was  appointed  to  receive  the  rents,  he  would  be  the 
•*  owner**  within  sect.  2 ;  otherwise  the  person  who  had 
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1863.        ceased  to  receive  the  rents  would  be  liable.     [^Ooekbum 
J^        C.  J.  referred  to  sect  18.]     Sect.  19  makes  the  expenaes 
Guardians  of   ^  charge  on  the  property,  but  there  is  no  clause  enabling 
Union        the  local  authority  to  recover  them  against  the  owner^ 
Warton.      except  in  an  action  under  this  section.    [^CromptonJ.    By 
sect.  14  the  person  not  obeying  an  order  for  abatement  of 
a  nuisance  is  liable  to  apenalty  of  10«.  per  day  during  his 
default.]  There  is  a  limitation  of  the  costs  and  expences, 
so  that  the  purchaser  cannot  be  subject  to  an  incum- 
brance exceeding  one  year's  rack  rent  [Cramptan  J.  The 
plaintiffs  must  go  the  length  of  saying  that  the  defend- 
ant was  liable  to  execute  the  works  ordered  to   be 
done  before  he  received  authority  from  the  owner  to 
receive  the  rents.]    At  the  time  when  the  money  was 
paid  by  the  plaintiffs,  and  this  action  was  brought  by 
them,  the  defendant  had  received  the  rents. 

CocRBURN  C.  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defendant.  Under  stat.  18  &  19 
Vict  c.  121.  the  premises  are  to  continue  chargeable 
with  the  costs  and  expences  incurred,  but  no  means  are 
provided  for  enforcing  the  charge  against  them^  which 
would  be  the  more  appropriate  remedy :  the  present 
is  a  casus  omissus.  When  there  has  been  default 
in  the  abatement  of  a  nuisance  in  obedience  to  an  order 
of  the  local  authority,  they  are  empowered  to  execute 
the  necessary  works  and  charge  with  the  expenoes  the 
person  on  whom  the  order  was  made.  But  that  does 
not  authorize  them  to  fix  with  a  personal  liability  an  indi- 
vidual who  has  become  owner  subsequently  to  the  making 
of  the  order ;  which  is  the  position  of  this  defendant. 
The  whole  procedure  under  sect.  19  has  reference  to  the 
person  who  was  owner  at  the  time  when  the  order  was 
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made^  or  by  whose  act  or  default  the  nuisance  was        1868. 
caused.     The  defendant  was  neither;  and  therefore  is        J^ 
not  liable.    Whatever  may  be  the  meaning  of  the  provi-   ^"J^^^q^ 
Bion  that  the  premises  "  shall  be  and  continue  charge-        ^^^'^ 
able/' — whether  that  they  shall  be  chargeable  in  equity,      Wabton. 
or  that  judgment  obtained  against  the  owner  shall  be 
available  against  a  subsequent  purchaser,  it  is  sufficient 
to   say  that  no  personal  liability  is  imposed   on  this 
defendant. 

Cbompton  J.  I  am  of  the  same  opinion.  It  is  un- 
necessary to  decide  whether  the  definition  of  ''  owner/* 
in  sect  2,  means  the  person  in  receipt  of  the  rents  at 
the  time  when  the  order  is  made ;  but  it  is  clear  that 
the  defendant  did  not  receive  the  rents,  as  agent,  imtil  he 
was  in  possession  of  authority  from  the  owner  to  receive 
them,  and  had  assented  to  act  under  it  Therefore  he 
was  not  agent  at  the  time  when  the  order  was  made,  nor 
trntil  the  greater  part  of  the  works  had  been  executed. 
And  sect.  19  contemplates  proceedings  being  taken 
against  the  person  who  is  owner  at  the  time  of  the  making 
of  the  order.  The  County  Court  judge  relied  on  the 
words  which  make  the  premises  chargeable  with  the 
costs  and  ezpences ;  but  the  only  mode  provided  of  re- 
covering them  is  by  an  action,  or  by  proceedings  before 
justices,  who  have  the  power  of  apportioning  them 
between  the  persons  by  whose  act  or  default  the  nuisance 
arose;  and  that  action,  as  is  provided  in  the  section, 
must  be  an  action  for  money  paid  for  the  use  and  at 
the  request  of  the  person  on  whom  the  order  was  made, 
or  the  person  by  whose  act  or  default  the  nuisance  was 
caused ;  and  the  defendant  was  neither.  It  could  not 
have  been  intended  to  make  a  difference  in  the  liability 
in  the  two  cases.     If  it  had  been  intended  to  impose  a 
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186*3         personal  liability^  there  would  have  been  more  than  a 
charge  on  the  premises.     There  is  no  provision  for 


]n  re 
c  TTdians  of   reaching  an  owner  in  Australia 
Bltthiho 

Union 

^'^^"'  Judgment  for  the  defendant 


Mellor  J.  concurred. 


S!S!^*20tii.  Falkner  and  others  against  Earlb  and  others. 

Custom,  ^6  custom  in  the  trade  at  Liverpool  that,  in  the  absence  of  special 

Fitrts  in  the  stipulation,  three  months  interest  or  discount  is  deducted  from  freights 
Untied  StaUa  Vf-J^^^  under  bills  of  lading,  on  goods  coming  from  all  ports  in  the 
of  North  United  States  of  North  America^  was  applied  to  ships  coming  from  the 

America,  poHs  of  Texae^  when  it  was  admitted  into  the  confederacy  of  the  United 

Evidence,  atates  in  1846 ;  and  on  the  first  shipment  from  California  for  Liverpool, 

after  it  became  one  of  the  United  States  in  1848,  the  custom  was  sub- 
mitted to  without  dispute.  The  same  custom  applies  to  all  ships  coming 
from  the  ports  of  British  North  America  and  from  South  America.  In 
the  case  of  vessels  airiving  from  the  East  Indies,  China  and  Australia, 
the  custom  is  to  allow  sixty  days  discount,  and  of  vessels  from  the  rest 
of  the  world  not  before  mentioned  to  make  no  allowance.  Held  that 
there  was  evidence  from  which  a  juiy  might  infer  that  the  custom  as  to 
i^mnents  from  the  United  States  of  North  America  extended  to  ports 
in  California, 

rPHE  following  case  was  stated,  without  pleadings,  by 
order  of  a  Judge. 
The  plaintiffs  are  shipowners  and  agents  at  Liverpool^ 
and  they  have  also  a  house  at  San  Francisco^  in  California. 
The  defendants  are  merchants  at  Liverpool,  On  the 
80th  November,  1860,  the  plaintiffs'  house  at  San 
Francisco  chartered  the  British  ship  St  Helena,  then 
lying  at  the  port  of  San  Francisco,  and  bound  for  Liver^ 
pool,  and  shipped  on  board,  as  part  of  her  cargo,  14,340 
sacks  of  wheat,  for  which  the  master  signed  a  bill  of 
lading,  by  which  the  wheat  was  to  be  delivered  at  the 
port  of  Liverpool  "  unto  order  or  to  assigns,  he  or  they 
paying  freight  for  the  said  wheat  at  the  rate  of  2/.  \2s,  9d. 
per  ton  of  2240  lbs.,  without  primage,  and  average  accus- 
tomed.'' The  bill  of  lading  was  forwarded  to  the  defend- 
antSj  indorsed  to  them,  and,  on  the  arrival  of  the  vessel 
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in  Liverpool,  the  defendants  claimed  and  received  the        1863. 
14^340  sacks  as  indorsees  and  holders  of  the  bill  of      falkner^ 
lading.     On  the  wheat  being  delivered,  a  note  was  ren-       eablb. 
dered  by  the  agents  for  the  plaintiffs  to  the  defendants, 
stating  the  amount  due  for  the  freight  to  be  1657/.  1*.  \d. 
The  defendants  paid  the  plaintiffs  1634/.  3«.  on  accoimt 
of  the  freight,  but  refused  to  pay  the  balance  22/.  18*.  \d. 
(being  three  months  discount)  on  the  sole  ground  that, 
by  the  custom  of  Liverpool,  they  were  entitled  to  a 
deduction  of  three  months  discount  firom  the  freight. 

It  is  admitted  that,  according  to  the  usual  custom 
.prevailing  amongst  merchants  and  shipowners  at  the 
port  of  Liverpool  up  to  the  time  when  California  became 
a  part  of  the  United  States  of  North  America  as  herein- 
after mentioned,  in  the  absence  of  special  stipulation, 
three  months  interest  or  discount  is  deducted  from 
freight  payable  under  bills  of  lading  on  goods  coming 
from  all  ports  in  the  United  States  of  North  America, 
whether  such  freights  are  paid  by  the  shippers,  the  con- 
mgnees  named  in  the  bill  of  lading,  or  by  the  assignees 
of  the  bill  of  lading. 

Many  years  ago  a  practice  was  introduced,  and  now 
prevails,  of  stamping  on  the  bills  of  lading  on  shipments 
from  New  York  and  all  parts  to  the  North  of  and  inclu- 
ding Baltimore  the  words  "freight  payable  in  cash, 
without  discount,^^  and  the  deduction  is  not  made  in 
such  cases. 

There  have  been  only  very  recently  any  shipments 
direct  from  California  to  the  port  of  Liverpool,  The 
first  vessel  was  The  Harvey  Birch,  which  arrived  in 
Ldverpool  in  November,  1855,  and  the  freight  of  this 
vessel  was  paid  and  received  less  three  months  discount 
without  dispute.  The  next  vessel  to  The  Harvey  Birch 
was  The  St.  Helena,  which  is  the  subject  of  the  present 
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1863.  CBBe.  Several  vessels  have  since  arrived  from  CdHfonda, 
Falkkkr  ^^*  ^^  claim  for  discount  has  not  been  allowed^  but 
Earlb.       *^«^te  the  decision  in  this  case- 

The  territory  comprised  in  the  present  state  of  CaUr- 
forma  formerly  formed  part  of  the  Republic  of  Mexico^ 
at  which  time  there  was  no  shipment  of  goods  from 
thence  to  the  port  of  Liverpool.  It  was  afterwards  con- 
quered by  and  ultimately  ceded  to  the  United  StateB  in 
1848^  and  at  first  formed  a  territory  belonging  to  the 
United  States,  and  was  afterwards,  in  1850,  formed  by 
an  Act  of  the  Congress  of  the  United  States  into  a  sove- 
reign state,  and  became  and  is  one  of  the  states  of  the 
United  States  of  North  America. 

In  184)6  the  territory  called  Texas,  which  also  had 
been  part  of  the  Republic  of  Mexico,  was  admitted  as  a 
sovereign  state  into  the  Confederacy  of  the  United  States. 

From  that  time  it  is  admitted  that  the  above  custom 
has  always  applied  to  ships  coming  from  the  ports  of 
Texas,  but  it  is  not  known  whether  it  had  prevailed 
previously  or  not.  The  same  custom  applies  to  all  ships 
coming  from  the  ports  of  British  North  America.  The 
same  custom  applies  to  all  ships  coming  from  South 
America.  In  the  case  of  vessels  arriving  from  the  JSast 
Indies,  China  and  Australia,  the  custom  is  to  allow 
sixty  days  discount,  and  of  vessels  from  the  rest  of  the 
world  not  before  mentioned  in  this  case  to  make  no 
allowance. 

The  plaintiffs  contend  that,  imder  the  above  circum — ^ 
stances,  the  aforesaid  custom  does  not  prevail  as  to  the 
payment  of  freight  from  ports  in  the  State  of  CaKforfdtMr^^^^ 
The  defendants  contend  that,  under  the  above  drcuim^K}* 
stances,  the  aforesaid  custom,  prevailing  with  respect  ^^  -to 
freight  from  all  other  ports  of  the  United  States  to  i^oe 
port  of  Liverpool,  prevails  or  is  binding  with  respect  to 


XXVI.   VICTORIA.  363 

the  payment  of  freight  on  cargoes  from  ports  in  the        1863. 
State  of  California  to  the  port  of  LiverpooL  Talkner" 

The  Court  is  to  be  at  liberty  to  draw  all  inferences       earlb. 
of  hct  in  the  same  way  as  a  jury  would  be  entitled 
to  do. 

The  questions  for  the  opinion  of  the  Court  are :  First. 
Whether  the  custom  of  the  port  of  Liverpool  to  deduct 
three  months  discount  from  freight  is  binding  or  extends 
as  to  freight  on  cargoes  from  ports  in  the  State  of  Cali- 
Jbrm'a,  Secondly.  Whether  the  plaintiffs,  under  the  cir- 
cumstances of  the  case,  are  entitled  to  recover  the  said 
sum  of  22L  ISs.  Id.  from  the  defendants. 

Milward,  for  the  plaintiffs. — This  custom  in  the  trade 
at  Liverpool,  of  deducting  three  months  interest  or  dis- 
count from  freight,  payable  under  bills  of  lading,  on 
goods  arriving  from  certain  ports,  was  held  good  in 
Brown  v.  Byrne  (a).  [He  also  cited  Hall  v.  Janson  {b) 
as  explaining  the  mai^inal  note  in  Brown  v.  Byrn£.'] 
The  question  here  is  whether  the  custom  is  shewn  to 
exist  in  fact  as  regards  shipments  from  California.  The 
only  evidence  of  that  is  that  one  ship  had  arrived  in 
Liverpool  from  California  before  The  St,  Helena,  and  in 
that  instance  the  deduction  was  submitted  to  without 
dispute.  If  the  custom  applies  to  California,  the  plain- 
tiffs will  be  deprived  of  a  right  by  virtue  of  an  Act  of 
the  Congress  of  the  United  States. 

MelUih  ( Q^ain  with  him),  who  appeared  for  the  de- 
fendants, was  not  called  upon. 

CocKBURN  C.  J.     I  think  that  there  is  evidence  on 
which  a  jury  ought  to  find  that  the  custom  applies  to 
(fl)  SE.^B.  703.  (b)  4E.^B.  500.  610. 
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1863. 


Falkner 

V. 

Earle. 


ships  coining  from  ports  in  California.  The  admission 
that  the  custom  has  applied  to  ships  coming  from  the 
port  of  Texas  is  strong  evidence  in  favour  of  its  extend- 
ing to  all  places  as  soon  as  they  become  ports  of 
the  United  States  of  North  America. 


Crompton  and  Mellob  JJ.  concurred. 

Judgment  for  the  defendants. 


January  2^^ 

Gmstruction 
of  contract. 
Conditum 
precedent. 


Stadhard  against  Lee  and  another. 

•  Declaration  for  work  done.  Flea,  that  the  work  was  done  under  a 
contract  by  which  the  plaintiff  agreed  to  execute  the  work  to  the  satis- 
fiMstion  of  the  defendants  or  their  agent,  with  a  proviso  that  if  the  works 
■honld  not  proceed  as  rapidly  and  satisfactorily  as  required  by  the  defend- 
ants or  their  agent,  they  should  have  full  power  to  enter  upon  and  take 
possession  of  me  workis,  and  pay  whatever  number  of  men  might  be 
left  unpaid  by  the  plaintiff!  and  might  set  to  work  whatever  number  of 
men  they  mi^ht  consider  necessary,  and  that  the  amount  so  paid,  and 
the  costs  of  the  men  so  set  to  work,  should  be  deducted  from  any  moneys 
tliat  might  be  due  to  the  plaintiff;  and  that  the  defendants,  having 
acted  on  the  proviso,  claim^  to  deduct  the  costs  incurred  by  them  in 
satisfiEustion  of  the  plaintiff^s  demand.  Replication,  that  the  works  did 
proceed  as  rapidly  and  satisfactorily  as  the  defendants  reasonably  and 
properly  could  require,  and  tiiat  the  defendants  and  their  agent  unrea- 
sonably, improperly  and  capriciously  required  the  works  to  proceed  as 
in  the  plea  alleged.  Held,  on  demurrer,  that  the  replication,  which 
stopped  short  of  idleging  mala  fides  in  Uie  defendants,  was  no  answer  to 
the  plea. 

r\ECLARATION  for  work  and  labour  done,  and 
materials. 
Fourth  plea  to  the  plaintiff's  clwm,  so  far  as  relates 
to  work  done.  That  the  work  was  done  imder  a  certain 
written  agreement,  made  and  entered  into  by  and 
between  the  defendants  and  the  plaintiff,  in  the  words 
and  figures  following,  that  is  to  say  : — "  Memoran- 
dum of  agreement,  made  this  25th  April,  1862,  be- 
tween William  Lee  and  William  Bowles^  of  &c.,  of  the 
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one  part,  and  Charles  Stadhard^  &X5.,  of  the  other  part :        jggg 
The  said   C.  Stadhard  hereby  agrees  to  provide  and 


Lee. 


Stadhabd 
perform  all  labour,  pay  all  workmen's  wages  necessary  v. 

for    excavating    the    work    for    such    portion  of   the 
Southern  High  Level  Main  Drainage  Works,  situate 
between  rear  of   houses  west  of  Denmark   Hill  and 
Cold  Harbour  Lane,  as  may  be  required  by  the  said 
W.  Lee  and  JV.  Bowles,   or  their  agent,  to  be  done 
and  performed,  and  to  fill  the  earth  into  waggons,  carts 
or  barrows,  and  tip,  fill  in  and  properly  ram  a  suffi- 
cient portion  of  the  earth  over  the  excavated  portion 
of  the  sewer,  and  run  and  tip  to  spoil,  as  may  be  directed, 
the  remaining  portion  of  surplus,  and  also  properly  ti  m* 
ber  and  protect  the  sides  of  the  trench,  with  cross  struts, 
waDs,  poling  boards  and  runners,  and  to  strike  and  con- 
vey and  reset  the  same ;  the  works  to  be  done  in  such 
quantities  and  at  such  times  as  the  said  W.  Lee  and  W. 
Bowles,  or  their  agent,  may  direct,  for  the  sum  of  one 
shilling  and  sixpence  per  cubic  yard,  which  quantity  is 
to  be  ascertained  by  measurement  of  the  trench  excavated. 
And  the  said  C.  Stadhard  hereby  agrees  to  execute  the 
above  mentioned  work  to  the  entire  satisfaction  of  the 
engineer  and  derk  of  works  appointed  by  the  Metropo- 
litan Board  of  Works  as  well  as  to  the  satisfaction  of 
Messrs.  Lee  and  Bowles  or  their  agent.     Provided  that 
if  the  said  works  shall  not  proceed  as  rapidly  and  satis- 
factorily as  required  by  the  said  W,  Lee  and  W.  Bowles, 
or  their  agent,  they  shall  have  full  power  to  enter  upon 
and  take  possession  of  the  said  works,  and  pay  whatever 
number  of  men  may  be  left  unpaid  by  the  said  ,C,  Stad- 
hard,  and  may  set  to  work  whatever  number  of  men  the 
aaid  W.  Lee  and  fF.  Bowles,  or  their  agent,  may  consider 
necessary,  and  the  amount  so  paid,  and  the  costs  of  the 
VOL.  III.  2  b  b.  &  8. 
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1863.  ixien  80  set  to  work  as  last  mentioned^  shall  be  deducted 
Stadhabd  from  whatever  moneys  may  be  due  to  the  said  CiSto/Aarrf, 
Les.  ^^^  ^^^  amount  of  any  monies  that  may  be  due  to  the 
said  C.  Stadhard  shall  be  aseerUdned  by  Mr.  J.  J3.,  whose 
decision  shall  be  final.  And  the  said  fV.  Lee  and  W.  Bowles 
agree  to  pay  to  the  said  C.  Stadhard  by  weekly  payments 
firom  measurement  of  work  done^  at  the  rate  of  95  per 
cent  on  the  total  amount^  the  remuning  5  per  cent, 
being  retained  by  the  said  W.  Lee  and  W.  Bowles  until 
the  completion  of  the  work  herein  contracted  for/' 
Averment^  that  the  works  in  the  agreement  men- 
tioned^ while  proceeded  with  by  the  plaintiff,  did  not 
proceed  as  rapidly  and  satisfactorily  as  required  by  the 
defendants  and  their  agent ;  and  thereupon  the  defend- 
ants entered  upon  and  took  possession  of  the  works,  and 
paid  certain  men  who  had  been  employed  by  the  plain- 
tiff to  do  the  works  and  were  left  unpaid  by  the  plaintiff, 
and  set  to  work  a  number  of  men  whom  the  defendants 
and  their  agent  considered  necessary  to  finish  the  works, 
at  great  costs  to  the  defendants ;  and  that  the  moneys 
so  paid,  and  the  costs,  equalled  the  plaintiff's  claim  for 
buch  work  as  aforesaid,  which  moneys  and  costs  have 
never  at  any  time  been  paid  or  satisfied  by  the  plaintiff 
to  the  defendants,  but  have  always  remained  liable  and 
stiU  remain  liable  to  be  deducted,  and  are  hereby 
deducted,  from  the  amount  of  the  moneys  due  to  the 
plaintiff  in  respect  of  his  said  last  mentioned  claim. 
Averment  of  performance  of  conditions  precedent. 

Replication  to  the  fourth  plea :  that  the  works,  while 
proceeded  with  by  the  plaintiff  as  in  the  fourth  plea 
hientioned,  did  proceed  as  rapidly  and  satisfactorily 
as  the  defendants,  or  their  agent,  reasonably  required^ 
and  the  works  then  did  proceed  as  rapidly  and  satiafao 


i 


V. 

Lee. 
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torily,  according  and  pursuant  to  the  agreement^  as  the        1863. 
defendants  reasonably  and  properly  could  require ;  and     stadhard 
the  defendants  and  their  agent  unreasonably^  improperly 
and  capriciously  required  the  work  to  proceed  as  in  the 
fourth  plea  alleged. 

Demurrer^  and  joinder  therein. 

The  demurrer  was  argued  {January  20th)  before 
CocKBUBN  C.  J.^  Cbompton  and  Mellob  JJ. 

Quoin,  for  the  defendants. — ^The  replication  is  bad 
for  attempting  to  put  in  issue  the  reasonableness  of  the 
requirement  of  the  defendants  as  to  proceeding  with 
the  works,  whereas  the  contract  gives  them  an  absolute 
discretion  in  such  requirement.  The  proviso  that,  if 
the  works  shall  not  proceed  as  rapidly  and  satisfac- 
torily as  required  by  the  defendants,  they  shall  have 
power  to  enter  upon  the  works  and  set  to  work  whatever 
number  of  men  they  may  consider  necessary,  cannot  be 
CQnstrued  to  mean  if  the  works  shall  not  proceed  "  as 
rapidly  and  satisfactorily  as  may  be  reasonably  required'' 
by  the  defendants.  The  contract  reserves  to  the  de- 
fendants an  absolute  power  of  determining  whether  the 
works  proceeded  with  sufficient  rapidity  and  to  their 
satisfaction;  and  the  plaintiff  has  assented  to  that 
reservation,  trusting  that  nothing  unreasonable  or  im- 
possible will  be  required  by  them.  If  a  man  contracts 
to  do  what  is  unreasonable  or  impossible,  as,  for  instance, 
to  carry  goods  at  the  rate  of  100  miles  an  hour,  he 
must  perform  the  contract,  or  be  liable  to  damages. 
Where  a  person  contracts  to  do  work  to  the  satisfaction 
of  a  surveyor,  the  certificate  of  the  surveyor  is  neces- 
sary to  entitle  him  to  recover;  and  he  cannot  recover 
without  it,  even  if  it  is  withheld  fraudulently;  Scott  v. 

2  B  2 
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1868.  Tlie  Corporation  of  Liverpool  (a),  Milner  v.  Field  (6). 
Stadhaed  [Crompton  J.  Those  were  cases  ^  in  which  a  third 
X^  person  was  appointed  to  certify  whether  the  work 
was  well  done,  and  his  certificate  was  held  to  be  a 
condition  precedent  to  the  right  to  recover  the  price 
of  the  work ;  and  we  acted  upon  them  in  a  case  during 
the  present  Term  of  fVestwood  v.  2%«  Secrdary  of  State 
for  India^  though  we  also  held  that  the  right  of  the  de- 
fendant to  insist  on  the  penalty  did  not  arise,  the  engineer 
having  ordered  extras  which  made  it  impossible  to  per- 
form the  contract  within  the  time;  Holme  v.  Guppy{c) 
is  to  the  same  effect ;  but  in  Parsons  v.  Sexton  {d), 
where  the  work  was  to  be  done  to  the  satisfaction  of 
the  other  party,  it  seems  to  have  been  thought  that  it 
would  be  sufficient  if  the  work  was  such  as  ought 
reasonably  to  have  satisfied  him.]  Parsons  v.  Sextom 
was  an  action  upon  an  agreement  by  which  the  plaintiff 
was  to  provide  and  erect  a  specific  engine  for  a  given 
stun,  and  which  contained  a  stipulation  that  the  last 
instalment  should  be  paid  by  the  defendant  on  his  being 
satisfied  with  the  work,  and  Wilde  C.  J.,  in  delivering 
the  judgment  of  the  Court,  said,  p.  909,  '^  It  appears 
to  us  that  this  stipulation  refers  to  the  work  of  the 
plaintiff  in  erecting  the  engine,  and  not  to  the  engine 
itself;  and  no  question  was  left  to  the  jury  as  to  whether 
that  work  was  such  as  ought  reasonably  to  have  satisfied 
the  defendants;  they  relied  on  dissatisfaction  with  the 
engine,  and  not  with  the  work  of  the  plaintiff  in  erecting 
it:'^  but  that  was  merely  a  dictum,  and  not  on  the 
principal  point  in  the  case.     The  nature  of  the  works 

(a)  1  Giff.  216  ;  affirmed  on  appeal,  3  Ik  G.  j- J.  334. 
(h)  6  Exch.  829.  (c)  SUf.^W.  387. 

(d)  4  C.  B.  899. 
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in  the  present  ease  renders  it  important  that  they        1868. 
should  be  executed  with  speed  Stadhabd 


V. 

Lee. 


Shaw,  for  the  plaintiff. — The  CJourt  will  not  give  an 
unreasonable  construction  to  a  contract  unless  the  words 
used  by  the  parties  force  it  to  do  so.    The  proviso  in 
question  is  not  to  be  construed  as  binding  the  plaintiff 
to  do  more  than  to  perform  the  work  as  rapidly  and 
satisfactorily  as  could  reasonably  and  properly  be  required. 
The  replication  therefore  sufficiently  answers  the  plea  by 
alleging  that  this  was  done,  and  that  the  defendants 
unreasonably,  improperly  and  capriciously  required  the 
wcM-ks  to  proceed  more  rapidly.     This  case  is  like  DalU 
man  v.  King  (a),  where  there  was  a  stipulation  by  the 
lessee  to  lay  out  200/.  in  repairs  to  be  approved  of  by 
the  lessor,  and  the  lessee  was  to  be  allowed  to  retain 
that  sum  out  of  the  first  year's  rent ;  and  it  was  held 
that  the  lessor's  approval  was  not  a  condition  precedent 
to  the  lessee's  retaining  the  rent,  the  Judges  saying 
that  it  could  not  have  been  intended  that  the  lessor 
might  capriciously  withhold  his  approval.  In  Andrews  v. 
Belfield  (&),  the  plaintiff  having  contracted  to  build  a 
carriage  in  accordance  with  the  taste  and  convenience 
of  the  defendant,  it  was  held  that  the  defendant  was 
entitled  to  reject  it  if  it  did  not  fulfil  that  condition, 
assuming  always  that  the  defendant  acted  bona  fide, 
and  not  capriciously.     [He  also  relied  on  Parsons  v. 
^exton  (c).]    In  Braunstein  v.  The  Accidental  Death  In- 
surance Company  (rf),  where,  in  a  policy  of  insurance  by 
a  Company  against  bodily  injury,  it  was  provided  that 
before  payment  of  the  sum  insured  proof  satisfactory  to 

(a)  4  Binff.  N.  C.  105.  {b)  2  C.  B.  N.  B.  779. 

(c)  4  C.  B,  809.  (d)  \B.^  8.  782. 
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1863.  the  directors  of  the  Company  should  be  furnished  by 
Stadhard  ^^®  claimant  of  the  death  or  accident^  together  with  such 
£Jj^  further  evidence  or  information^  if  any,  as  the  directors 
should  think  necessary  to  establish  the  claim,  it  was  held 
that  this  must  be  understood  to  mean  such  evidence  or 
information  as  the  directors  might  reasonably,  and  not 
such  as  they  might  unreasonably  and  capriciously,  re- 
quire; and  Crompton  J.,  p.  797,  referred  to  the  "  general 
rule,  that  when  it  is  agreed  that  an  act  is  to  be  done 
to  the  satisfaction  of  a  party  it  must  be  understood  to 
mean  reasonably  to  his  satisfaction/^  [Cochburn  C.  J. 
An  insurance  Company  cannot  be  allowed  to  frustrate 
the  object  of  a  policy  by  refusing  to  be  satisfied  with 
reasonable  evidence  of  the  death  of  the  person  whose 
life  has  been  insured.]  The  proviso  in  question  imports 
penal  consequences^  and  therefore  is  to  be  construed 
strictly.  [MeUor  J.  The  only  penalty  to  which  the 
plaintiff  is  subject  is  that  the  defendants  may  enter  upon 
the  works  and  employ  additional  workmen.] 

Qtfotii  was  not  called  upon  to  reply. 

Cur.  adv.  vulL 

CocKBURN  C.  J.  {Jan.  27th),  delivered  the  judgment 
of  the  Court 

The  question  for  our  decision  in  this  case  turns  on  the 
construction  to  be  put  on  a  clause  in  the  agreement 
between  the  parties  to  this  action,  as  set  forth  in  the 
fourth  plea. 

In  a  contract  in  respect  of  work  to  be  done  at  so 
much  per  cubic  yard  by  the  plaintiff  Stadhard  for  the 
defendants,  who  are  contractors  for  certain  public  works 
COimected  with  the  sewerage  of  the  metropolis,  Stadhard 
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agrees  to  execute  the  work  to  the  entire  satisfaction  of        1868. 
the  engineer  and  derk  of  the  works  appointed  by  the     stadhakd" 
Metropolitan  Board  of  Works,  as  well  as  to  the  satis-         l^, 
fsEiction  of  the  defendants  or  their  agent ;    and  the 
defendants  stipulate  that^  if  the  said  works  shall  not 
proceed  as  rapidly  and  satisfactorily  as  required  by  the 
defendants  or  their  agent,  they  shall  have  full  power 
to  enter  upon  and  take  possession  of  the  works,  aiKl 
pay  whatever  number  of  men  may^  be  left  unpaid  by 
Stadhardy  and  may  set  to  work  whatever  number  of 
men  they  may  consider  necessary;  and  that  the  amount 
so  paid,  and  the  costs  of  the  men  so  set  to  work,  shall 
be  deducted  firom  whatever  moneys  may  be  due  to  Stad^ 
hard.     The  defendants,  having  acted  on  the  proviso  in 
question,  as  averred  in  the  plea,  claim  to  deduct,  in 
satisfaction  of  the  plaintiff^s  demand,  the  costs  incurred 
by  them.    To  this  plea  the  plaintiff  replies  that  the  works 
did  proceed  as  rapidly  and  satisfactorily  as  the  defend- 
ants reasonably  and  properly  could  require,  and  that 
the  defendants  and  their  agent  unreasonably,  improperly 
and  capriciously  required  the  works  to  proceed  as  in  the 
plea  is  alleged. 

The  question  is,  whether  this  replication  is  a  sufficient 
answer  to  the  plea.     We  are  of  opinion  that  it  is  not. 

We  quite  agree  that  stipulations  and  conditions  of 
this  kind  should,  where  the  language  of  the  contract 
admits  of  it,  receive  a  reasonable  construction,  as  it  is 
to  be  intended  that  the  party  in  whose  favour  such  a 
clause  is  inserted  meant  to  secure  only  what  *^as  reason* 
able  and  just ;  and  we  therefore  entirely  accede  to  the 
propriety  of  the  decision  in  DaUman  v.  King  (a).     But 

(fl)  45fn^.  2V:C.  105. 
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1868.       ^e  are  equally  clear  that^  where  from  the  whole  ter 
Stadhard     ^f  *^®  agreement  it  appears  that  however  imreasona 
Lbb         ^^^  oppressive  a  stipulation  or  condition  may  be  ' 
one  party  intended  to  insist  upon  and  the  other 
submit  to  it,  a  Court  of  justice  cannot  do  otherv 
than  give  full  effect  to  the  terms  which  have  been  agx 
upon  between  the  parties.     It  frequently  happens 
th^  competition  which  notoriously  exists  in  the  var  ' 
departments  qf  business,  that  persons  anxious  to  ob  ' 
contracts  submit  to  terms  which,  when  they  oomi  I 
be  enforced,  appear  harsh  and  oppressive.     From   * 
stringency  of  such  terms  escape  is  often  sought 
endeavouring  to  read  the  agreement  otherwise  1 
according  to  its  plain  meaning.    But  the  duty  of  a  C 
in  such  cases  is  to  ascertain  and  give  effect  to  the  ii 
tion  of  the  parties  as  evidenced  by  the  agreement; 
though,  where  the  language  of  the  contract  will  a 
of  it,  it  should  be  presumed  that  the  parties  meant 
what  was  reasonable,  yet,  if  the  terms  are  dear  ^ 
unambiguous,  the  Court  is  boimd  to  give  effect  to   ?. 
without  stopping  to   consider  how   fjEir  they  ma 
reasonable  or  not. 

Now^  on  carefully  considering  the  contract  between 
parties,  we  are  satisfied  that  the  intention  was  tha 
defendants,  if  dissatisfied,  whether  with  or  without 
cient  reason,  with  the  progress  of  the  work,  should 
the  absolute  and  unqualified  power  to  put  on  addi* 
hands  and  get  the  work  done,  and  deduct  the  cost 
the  contract'price  payable  to  the  plaintiff,  and  ther 
if  these  terms  had  been  ever  so  unreasonable,  we  si 
have  felt  bound  to  give  effect  to  them,  and  to  hold 
so  long  as  the  defendants  were  acting  bon&  fide  i 
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an  honest  sense  of  dissatisfaction^  although  that  dissatis-        1868. 
£EU^on  might  be  ill-founded  and  unreasonable^  they  were     stadhard 
entitled  to  insist  on  the  condition,  and  consequently  that         j^^ 
the  replication,  which  only  alleges  that  their  dissatisfac- 
tion was  unreasonable  and  capricious,  but  which  stops 
short^of  alleging  mala  fides  in  the  defendants  in  acting 
as  is  stated  in  the  plea,  is  insufficient. 

We  feel,  however,  boimd,  in  justice  to  the  defenda^ts, 
to  add  that  we  do  not  consider  the  stipulation  in  ques- 
tion unreasonable.  It  amounts  only  to  this,  that  the 
defendants,  who  are  the  principal  contractors  for  a  great 
public  work,  and  who  are  themselves  probably  under 
stringent  terms  to  complete  the  undertaking  with  dis- 
patch, insist,  on  employing  the  plaintiff  to  do  a  subor- 
dinate portion  of  the  work,  that  if  such  work  should  not 
progress  as  rapidly  as  they  may  desire  they  shall  be  at 
liberty  to  put  on  more  hands,  and  deduct  the  cost  of 
them  from  the  contract  price,  still  leaving  to  the  plaintiff 
the  benefit  of  the  contract. 

Independently,  however,  of  this,  thinking  the  effect 
of  the  proviso  dear,  we  are  of  opinion  that  the  replica- 
tion affords  no  sufficient  answer  to  the  plea,  and  our 
judgment  on  the  demurrer  will  therefore  be  for  the 
defendants. 

Judgment  for  the  defendant^. 
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Saturday^ 
January  17th. 

Cruelty  to 

aninuus. 

12  <f- 13  Vict, 

c.  ^. ».  3. 

Coc^fighting, 

Aiding  ana 

assisting. 


MoRLEY  and  others,  appellants,  Greenhalgh, 
respondent. 

Stat.  12  &  13  Vict.  c.  92.  s.  3.  enacts,  that  ever^  person  who  shall  keep 
or  use  any  place  for  the  purpose  of  fighting  or  baiting  any  bull,  &c,  cock, 
or  other  land  of  animal,  whether  of  domestic  or  wild  nature,  shall  be  liable 
to  a  penalty  not  exceeding  5/.  for  every  day  he  shall  so  keep  or  use  such 
place;  provided  that  every  person  who  shall  receive  money  for  the 
admission  of  any  other  person  to  any  place  kept  or  used  for  anv  of  the 
purposes  aforesaid  shall  be  deemed  to  be  the  keeper  thereof;  "and 
ever^r  person  who  shall  in  any  manner  encourage,  aid,  or  assist  at  the 
fighting  or  baiting  of  any  bull,  &c.,  cock,  or  other  animal  as  aforesaid," 
shall  l^  liable  to  a  penalty  not  exceeding  5/. :  Held,  that  it  is  not  an 
ofience  to  assist  at  the  fighting  of  cocks  unless  in  a  place  specially  kept 
or  used  for  that  purpose. 

/^ASE  stated  by  justices  of  the  peace^  under  stat. 
20  &  21  Vict.  c.  43. 

Upon  an  information  preferred  by  the  respondent, 
under  stat.  12  &  13  Vict,  c,  92.^  in  which  it  was  alleged 
that  the  appellants^  on  &c.,  in  the  township  of  WooUey, 
in  the  West  Riding  of  the  county  of  York.  "  did  then 
and  there  assist  in  a  cockfight,  and  act  in  the  manage- 
ment of  a  certain  place  then  and  there  being  used  for 
the  purpose  of  fighting  cocks,  to  wit,  by  then  and  there 
setting  two  cocks  to  fight  on  the  day  and  year  aforesaid, 
and  at  the  place  aforesaid,  against  the  form  of  the  statute 
in  such  case  made  and  provided,'^  the  appellants  were 
convicted  of  that  oflFence,  and  adjudged  to  forfeit  and 
pay  the  sum  of  1/.  each,  and  also  the  sum  of  10«.  each 
for  costs. 

At  the  hearing  of  the  information,  it  was  proved,  on 
the  part  of  the  respondent,  that,  on  the  day  stated  in 
the  information,  at  a  stone  quarry  belonging  to  Godfrey 
Wentworthj  Esq.,  in  the  township  of  Woolley,  several 
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cocks  were  fought  in  the  presence  of  upwards  of  100       1868. 
persons.     That  one  of  the  cocks  was  taken  out  of  the      yiotn^^j 
ring  by  the  appellant^  Morley,  and  that  he  was  in  the  ring  qhbe^haloh. 
at  the  time  the  cocks  were  fought ;  and  that,  on  the 
appearance  of  some  police  o£Scers  in  disguise,  John  Peel, 
another  of  the  appellants,  was  seen  running  away  with 
a  cock.     It  was  also  proved  that  the  other  appellants 
who  were  there  took  no  other  part  than  by  throwing 
stones  at  the  police  officers,  and  preventing  them  from 
approaching  the  quarry  at  the  time  the  fights  were  going 
on.     But  it  was  not  proved  that  in  any  other  instance 
had  cocks  been  fought  there. 

It  was  contended,  on  the  part  of  the  appellants,  that 
there  was  no  ofience  committed  within'  the  intent  and 
meaning  of  stat.  12  &  13  Vict  c.  92.  s.  3.,  inasmuch  as 
that  section  only  applied  to  encouraging,  aiding  or  assist- 
ing at  tiie  fighting  of  cocks  in  any  place  regularly  kept 
or  used  for  that^purpose  as  mentioned  in  its  first  clause, 
so  as  to  subject  the  keepers  of  such  place  to  the  penalty 
fixed  by  the  section,  and  that  there  was  no  evidence  to 
shew  that  the  stone  quarry  was  a  place  so  kept  or  used. 

The  justices  were  of  opinion  that  the  appellants  did 
resort  to  the  quarry  with  the  intention  of  causing  the 
cocks  to  fight  together  there,  and  that  they  did  encou- 
rage, aid  and  assist  at  the  fighting  of  the  cocks  at  the 
said  place  then  and  there  being  used  for  the  purpose  of 
£ghting  cocks,  and  did  use  the  place  for  such  fighting. 
They  were  also  of  opinion  that  the  quarry  was  a  place 
-wdthin  the  meaning  of  stat.  12  &  13  Vict.  c.  92.  s.  3., 
inasmuch  as  the  last  part  of  the  section  applied  to  any 
^lace,  and  was  not  limited  in  its  construction  to  a  place 
specially  kept  for  the  purpose  of  cockfighting,  &c 

They  accordingly  convicted  each  of  the  appellants  of 


Greemhaloh. 
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1863.       ^^6  ofFeDce  set  forth  in  the  oonviction^  which  waa  in  the 

^Q^j^^      same  terms  as  the  information. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther it  is  an  offence,  within  the  intent  and  meaning  of 
Stat.  12  &  13  Vict  c.  92.  s.  3.»  to  assist  at  the  fighting  of 
cocks,  and  act  in  the  management  of  any  place*l;hen 
and  there  being  used  for  the  purpose  of  fighting  cocks, 
as  set  forth  in  the  information,  or  only  in  a  place  specially 
kept  for  that  purpose. 

Hawkins,  for  the  respondent. — Stat.  12  &  18  Vict, 
c.  92.  8.  3,  enacts  :  "  Every  person  who  shall  keep 
or  use  or  act  in  the  management  of  any  place  for  the 
purpose  of  fighting  or  baiting  any  bull,  bear,  badger,  dog, 
cock,  or  other  kind  of  animal,  whether  of  domestic  or  wild 
nature,  or  shall  permit  or  suffer  any  place  to  be  so  used, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for 
every  day  he  shall  so  keep  or  use  or  act  in  the  manage- 
ment of  any  such  place,  or  permit  or  suffer  any  place  to 
be  used  as  aforesaid;  provided  always,  that  every  person 
who  shall  receive  money  for  the  admission  of  any  other 
person  to  any  place  kept  or  used  for  any  of  the  purposes 
aforesaid  shall  be  deemed  to  be  the  keeper  thereof;  and 
every  person  who  shall  in  any  manner  encourage,  aid, 
or  assist  at  the  fighting  or  baiting  pf  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid  shall 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds  for 
every  such  offence.'*  Either  of  the  matters  charged  in 
the  information  would  support  the  conviction. 

First.  The  appellants  were  acting  in  the  management 
of  a  place  used  for  the  purpose  of  fighting  cocks,  though 
it  was  not  kept  for  that  purpose.  In  order  to  bring  9 
case  within  the  first  clause  of  sect.  3,  it  is  not  necessary 
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that  the  place  in  which  the  fighting  or  baiting  is  should        1863. 

be  kept  or  habitually  used  for  that  purpose.     A  man,       ^^^^^^ 

by  advertising  a  place  for  fighting  or  baiting  animals,  gbbbhhalgh 

would  keep  a  place  for  the  purpose  though  it  had  never 

been  so  used.     {^Wightman  J.     The  word  "use*'  may 

have  been  introduced  to  include  the  person  who  is  not 

lessee  of  the  place.]     Suppose  a  man  went  about  the 

country  and  hired  fresh  places  for  fighting  cocks,  he 

would  be  within  the  enactment,  though  each  place  was 

used  only  once.     [Cromptan  J.     A  man  who  opened  a 

place  for  fighting  cocks  to  the  public  for  one  day  would 

keep  or  use  the  place  within  this  Act ;  but  there  must 

be  some  person  who  keeps  the  place :  there  is  no  keeper 

of  this  stone  quarry.] 

Secondly.  The  appellants  were  guilty  of  the  offence 
described  in  the  last  clause  of  sect.  3.  In  Clark,  appt., 
Haffue,  respt,  (a),  it  was  held  that  the  offence  of  assist- 
ing at  the  fighting  of  cocks  could  only  be  committed  in 
a  place  regularly  kept  for  that  purpose,  as  mentioned 
in  the  former  part  of  the  section;  but  the  object  of 
the  statute  was  to  prevent  cruelty  to  animals  in  every 
place.  The  words  ''as  aforesaid,^'  in  the  last  clause, 
do  not  refer  to  the  place  but  to  the  description  of  the 
animal  in  the  first  clause,  viz.  *'  other  kind  of  animal, 
whether  of  domestic  or  wild  nature.'^  [fVightman  J. 
The  first  clause  creates  an  offence  with  reference  to  the 
place,  because  it  imposes  a  penalty  of  5/.  for  every  day 
the  person  keeps  or  uses  or  acts  in  the  management  of  the 
place.  Cromptan  J.  The  answer  to  the  argument  which 
has  been  very  ingeniously  put  is,  that  the  last  clause 
of  the  section  is  part  of  the  proviso  in  which  the  Legis- 
lature say,  first,  who  is  to  be  deemed  "keeper*'  of  the 

(a)  2E.^E.  281. 
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1863.  place  in  which  the  iSghting  or  baiting  is^  and  then  im- 
^^j^j^jY  pose  a  penalty  on  any  person  who  encourages,  aids  or 
^'  ^j^^  assists  in  the  fighting  or  baiting  in  those  places.  Wight- 
man  J.  Sect.  2  is  a  general  enactment  against  cruelty^ 
and  extends  to  ''any  animaL'^]  The  interpretation 
(Jause,  sect.  29,  which  restricts  the  word  ''animal'^  to 
domestic  animals,  shews  that  the  setting  animals  to  fight 
would  not  come  within  section  2.  [Cromptan  J.  The 
L^slature  did  not  intend  to  reach  every  cruelty  to 
animals.] 

Keane^  contra,  was  not  called  upon. 

WiGHTMAN  J.  The  present  is  substantially  the  same 
case  as  Clarky  appt.,  Hague,  respt.  (a),  in  which  the 
Court  delivered  a  considered  judgment,  and  decided  that 
the  offence  charged,  which  was  the  same  as  that  in  the 
present  information,  was  not  within  stat  12  &  13  Vict, 
c.  92.  8.  3.  It  is  too  much  to  ask  us  to  overrule  the 
decision  in  that  case ;  and  I  am  disposed  to  think  that 
it  is  right. 

Cromfton  J.  The  decision  in  Clark,  appt.,  Hague, 
respt.  {a),  is  in  point ;  and,  although  at  one  time  I  was 
disposed  to  agree  with  Mr.  Hawkins  in  his  contention, 
upon  consideration  I  think  that  the  enactment  and  pro- 
viso, being  both  in  one  section,  were  intended  to  apply 
to  the  same  subject  matter.  If  it  were  a  new  question 
I  should  wish  for  time  to  consider. 

Mellor  J.  At  one  time  I  thought  that  the  mere  act 
of  setting  cocks  to  fight  was  an  offence  within  stat. 

(a)  2E.^E.  281. 


XXVI.   VICTORIA.  379 

13  &  18  Vict,  c.  92.  s.  3. ;  but,  on  consideration^  the  1863. 
decision  in  Clark,  appt.^  Hague,  respt.,  appears  to  me  to  ^Smkuez 
be  right.  Sect  3  enacts^  that  any  person  who  shall  keep  GBBBHttiLOH. 
or  use  or  act  in  the  management  of  any  place  for  fighting 
or  baiting  animals  shall  be  liable  to  a  penalty^  and  by 
way  of  proviso^  in  order  to  obviate  the  di£Sculty  of  proving 
who  such  person  was,  defines  that  every  person  who  re- 
ceives money  for  the  admission  to  anyplace  kept  or  used 
for  any  of  the  purposes  aforesaid  ^'  shall  be  deemed  to  be 
the  keeper  thereof;''  and  then  adds,  that  every  person 
who  shall  encourage,  aid  or  assist  at  the  fighting  or 
baiting  of  any  bull,  &;c.,  '^  or  other  animal  as  aforesaid,'' 
shall  be  also  liable  to  a  penalty.  Looking  to  the  frame 
of  the  section,  and  considering  also  that  it  is  a  penal 
enactment,  I  think  that  the  words  '^  as  aforesaid"  mean 
''in  any  place  kept  or  used  for  any  of  the  purposes 
aforesaid." 

Conviction  quashed  {a). 

(a)  See  the  next  case. 


BuDOE,  appellant,  Parsons,  respondent.         i^'^'^^'^ti 

For  head  note,  see  preceding  case,  p.  374. 


/^ASE  stated  by  justices  of  the  peace  under  stat. 
20  &  21  Vict.  c.  43. 
Upon  an  information  preferred  by  the  respondent, 
under  stiat  12  &  13  Vict  c.  92.,  in  which  it  was  alleged 
that  the  appellant,  on  8cc.,  at  the  parish  of  Walkhampton^ 
in  the  county  of  Devon,  "  did  encourage  and  assist"  at 
the  fighting  of  two  cocks  which  then  and  there  fought 
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1863.        ^  ft  certain  field  there  situate^  in  the  occupation  of  one 

g^jj^g       Robert  Peter,  "  such  field  being  then  and  there  used  for 

p  ^'  ^^      the  purpose  of  fighting  cocks^'  therein^  contrary  to  the 

statute^  the  appellant  was  convicted  of  the  offence,  and 

adjudged  to  pay  a  penalty  of  lOs.,  and  9s.  costs. 

At  the  hearing  of  the  information  it  was  proved 
that  seven  battles  were  fought^  one  after  the  other,  in 
the  same  field,  by  different  cocks  armed  with  artificial 
sprnrs,  and  brought  to  the  scales  and  weighed,  and  that 
the  spectators  dispersed  after  each  battle,  and  again 
formed  a  ring. 

The  appellant^s  attorney  admitted  the  fact  of  the  cocks 
having  been  fought,  and  that  the  appellant  assisted  at 
the  fighting  of  them,  but  contended  that  no  offence  had 
been  committed  under  the  statute,  inasmuch  as  it  had 
not  been  proved  that  cocks  had  ever  been  fought  in  the 
same  field  before  the  day  in  question,  and  that  therefore 
the  field  was  not  a  place  used  for  the  purpose  of  fighting 
cocks  within  the  meaning  of  stat.  12  &  13  Fict.  c,  92. 3.  3. 

The  justices  being  of  opinion  that  the  persons  as- 
sembled in  the  field  (many  of  whom  were  shewn  to 
belong  to  towns  and  places  many  miles  distant  from  the 
field  and  from  each  other)  had  met  there  for  the  purpose 
of  cockfighting,  and  that  the  appellant  did  encourage, 
aid  and  assist  at  the  fighting  of  such  cocks,  and  that 
the  field  in  question  was  a  place  then  used  for  the  pur- 
pose of  fighting  cocks  therein  within  the  meaning  of  the 
statute,  gave  their  determination  against  the  appellant 
in  manner  before  stated. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  field  in  question  was  to  be  regarded  fot 
the  time  being  as  a  place  used  for  the  purpose  of  fight- 
ing cocks  within  the  meaning  of  the  statute,  so  as  to 
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render  the  appellant  liable  to  the  penalty  for  encouraging,        1863. 
aiding  and  assisting  at  the  fighting  of  cocks  as  aforesaid.       Budob 


Lopes,  in  support  of  the  conviction. — There  was  rea- 
sonable evidence  before  the  justices  that  the  cockfighting 
was  in  a  place  for  the  time  being  kept  and  used  for  that 
purpose :  it  was  not  a  chance  place,  because  persons 
were  invited  to  it.     [^Crompton  J.     In  Moriey,  appt., 
Greenhalgh,  respt  {a\  we  held  that,  by  virtue  of  the 
words  "as  aforesaid/'  the  proviso  in   stat.   12  &   18 
Vict  c.  92.  8.  8.  had  reference  to  the  first  clause  of 
the  section,  and  therefore  the  cockfighting  must  be  in 
a  place  kept  or  used   for   the  purpose.]      In    Clark, 
appt.,  Hague,  respt  {h),  the  Court  said,  "  We  do  not  wish 
to  be  understood  as  confirming  what  appears  to  have 
been  the  opinion  of  the  justices,  that  no  penalty  can  be 
incurred  unless  the  animals  are  baited  in  a  place,  to  use 
the  phrase  in  the  case, '  regularly  kept  for  that  purpose.' '' 
[^IVightman  J .     Receiving  money  for  the  admission  of 
persons  to  the  place  might  be  evidence  that  it  was  a 
place  kept  for  cockfighting.     It  might  be  a  place  kept 
for  the  purpose,  though  no  particular  person  was  proved 
to  keep  it.]     In  Morley,  appt.,  Greenhalgh,  respt.  (a), 
Cromplon  J.  said,  ante,  p.  877,  that  a  man  who  opened 
a  place  for  fighting  cocks  to  the  public  for  one  day  would 
keep  or  use  the  place  within  sect.  3.     [Crompton  J.     I 
adhere  to  that,  because  a  man  must  begin  to  keep  the 
placel  on  some  day.     Mellor  J.     Sect.  3  refers  to  three 
classes  of  persons :  the  last  clause  in  the  section  is  to 
be   read  with  the  enacting  part,   and  not  as  a  sepa- 
rate proviso.      Crompton  J.     There  is  no  substantial 

{a)  See  the  preceding  ca«e.  (h)  2  E.  4-  E.  281.  28G. 

VOL.  III.  2    C  B.    &    8. 


Pabso^vs. 


V. 
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18C3.  diflference  between  the  present  case  and  Morley,  appt., 
BuDOB  Greenhalgky  respt.  (a)  :  the  only  difference  is  that  in 
the  present  case  the  cocks  were  fighting  for  a  longer 
time.]  If  this  conviction  cannot  be  supported,  a  person 
may  go  from  day  to  day  from  one  field  to  another  and 
fight  cocks  and  not  be  within  the  statute,  though  he 
has  invited  persons  to  come  and  be  present  [Wfi^rA/- 
man  J,     But  the  owner  of  the  field  could  not  do  so.] 

H.  T.  Cole,  contr^,  was  not  called  upon. 

Per  Curiam.  (  Wightman,  Crompton  and  Mellor  J  J.) 

Conviction  quashed  (b). 

(a)  See  the  preceding  case.  (A)  See  the  next  case. 


[FHdny.Fe-  BuDGE,  appellant,  Parsons,  respondent. 

Iruary  13th.] 

Crutltv  to  ®**V  12  &  13  Fict.  c.  92.  s.  2.  enacts  that  if  any  person  shall  "  cruelly 

animtus.  he&tt  ill-treat,  overdriTe,  abuse,  or  torture,  or  cause  or  procure  to  be 

12  4-  13*  Vict  ^^"*®^^y  beaten,  ill-treated,  over-driven,  abused,  or  tortured,  any  animal,'* 
c.  £^.  M.  2  29  ^®  ®^*^  ^®  subject  to  a  penalty ;  and,  by  sect.  29,  "  the  word  *  animal' 
Cock  '  '  '  "^*^  ^®  taken  to  mean  any  horse,  &c.,  aog,  cat,  or  any  other  domestic 
Cockfightina      *"^*^-"    Held, 

j*S     ng,  I    That,  by  virtue  of  sect.  29,  a  cock  was  an  'animal*  within  sect.  2. 

2.  That  a  person  who  set  his  cock  to  fight  another  after  the  other  had 
been  disabled  by  its  thigh  being  broken,  committed  an  offence  within 
that  section. 

r^ASE  stated  by  justices  under  stat.  20  &  21  Vict. 
C.43. 
Upon  an  information  preferred  by  the  respondent 
against  the  appellant,  under  stat.  12  &  13  Vict  c.  92. 
s.  2.,  charging  that  the  appellant,  on  &c.,  at  the  parish 
of  fValkhampton,  in  the  county  of  Devon,  "  did  cause  and 
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procure  to  be  cruelly  ill-treated^  abused^  and  tortured  a        1863. 
certain  cock/'  contrary  to  the  statute  in  such  case  made       Budqb 
and  provided,  the  appellant  was  convicted  of  the  oflfence,      Parsons. 
and  adjudged  to  pay  a  penalty  of  10^.,  with  7s.  6d.  costs. 

At  the  hearing  of  the  information,  evidence  was  given 
that,  on  the  day  mentioned  in  the  information,  the 
appellant,  with  about  100  other  persons,  was  in  a  field 
occupied  by  Robert  Peter,  and  put  seven  cocks  to  fight 
with  other  seven  cocks  in  succession:  five  cocks  were 
killed.  On  one  occasion  the  appellant  and  a  man  called 
Cattocott  had  one  cock  each  which  they  put  to  fight; 
the  cocks  had  artificial  spurs,  apparently  steel,  fixed  to 
their  legs;  the  second  or  third  roimd  CoUocott's  cock 
had  its  thigh  broken;  after  that,  Collocott  several  times 
took  up  his  cock,  and  the  appellant  put  his  to  fight 
with  it;  about  ten  minutes  after  Collocott^s  cock  was 
killed  by  the  other.  The  appellant  had  encouraged, 
aided  and  assisted  at  the  fighting  of  the  six  other  pairs 
of  cocks  on  the  same  day  and  in  the  same  place. 

The  appellant's  attorney  contended :  First.  That  the 
appellant  had  been  guilty  of  no  ofience  imder  the  sta- 
^tute ;  that  the  placing  the  cocks  to  fight,  which  it  was 
^eir  nature  to  do,  was  not  a  causing  and  procuring  the 
cock  in  question  to  be  cruelly  ill-treated,  abused  and 
^tortured  within  the  meaning  of  the  statute.  Secondly. 
That  if  the  appellant  had  been  guilty  of  any  ofience,  it 
ywBB  included  under  another  charge  which  the  justices 
liad  just  heard  and  determined,  viz.,  of  having  encou- 
^raged^  aided  and  assisted  at  the  fighting  of  two  cocks  on 
^he  same  day  in  the  same  field,  such  field  being  then 
^nd  there  used  for  the  purpose  of  fighting  cocks 
t;herein  (a). 

(a)  See  the  preceding  case. 
2  c  2 
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1863.  The  justices  considered  that  the  appellant  had  been 

BuDOE       g^ty  of  tte  offence  of  causing  and  procuring  the  said 
PAR90K8.     ^^^  *^  ^^  cruelly  ill-treated,  abused  and  tortured  within 
the  meaning  of  the  statute. 

The  question  for  the  decision  of  the  Court  was, 
whether  the  appellant,  under  the  facts  and  circumstances 
detailed,  had  been  rightly  convicted  or  otherwise. 

Lopes,  in  support  of  the  conviction.— By  stat.  12  &  13 
Fict  c,  92.  s.  2.,  "  if  any  person  shall  from  and  after  the 
passing  of  this  Act  cruelly  beat,  ill-treat,  over-drive, 
abuse,  or  torture,  or  cause  or  procure  to  be  cruelly  beaten, 
ill-treated,  over-driven,  abused,  or  tortured,  any  animal, 
every  such  offender  shall  for  every  such  offence  forfeit 
and  pay  a  penalty  not  exceeding  5/. ;"  and  by  the  inter- 
pretation clause,  sect.  29,  so  far  as  such  meaning  is  not 
excluded  by  the  context  or  by  the  natiu'e  of  the  subject- 
matter,  "  the  word  '  animal'  shall  be  taken  to  mean  any 
horse,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer,  calf, 
mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat,  or 
any  other  domestic  animal."  This  x»ck  was  reduced 
into  possession,  and  so  became  a  domestic  animal ;  and 
therefore,  by  the  aid  of  the  interpretation  clause, 
sect.  29,  was  an  ^'animaP'  within  sect.  2.  The  word 
'^  animal"  applies  to  birds  as  well  as  quadrupeds.  At 
the  end  of  sect.  3  the  word  "  cock"  is  followed  by  the 
words  ''or  other  kind  of  animal."  [Cromptan  J.  That 
section  applies  to  a  cock,  whether  domestic  or  wild: 
sect.  2  was  meant  to  exclude  animals  which  are  animals 
of  sport.]  The  facts  sufficiently  shew  that  the  cock  was 
ill-treated  by  the  appellant. 

H.  T,  Cole,  contra. — First.  The  conviction  is  insnffi- 
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cient  for  not  alleging  ill-treatment  of  an  animal    [  Wight-        1863. 
man  J.     We  must  take  notice  that  a  cook  is  an  animal^        Budge 
and  we  must  assume  that  the  cock  in  question  was  alive,      paksons. 
because  a  dead  animal  could  not  be  tortured.] 

Then  a  cock  is  not  an  "  animal"  within  stat.  12  & 
18  Vict.  c.  92.  8.  2.,  according  to  the  meaning  given  to 
that  word  in  the  interpretation  clause,  sect.  29,  which 
applies  wholly  to  quadrupeds  and  does  not  mention  any 
bird,  though  it  does  mention  a  cat.  \^Mellor  J.  The 
enumeration  in  sect.  29  does  not  exhaust  all  quadrupeds. 
The  cruelty  intended  to  be  prevented  by  the  statute 
is  as  great  when  practised  upon  a  pigeon,  turkey,  or 
other  domestic  bird,  as  upon  a  domestic  quadruped. 
Wighiman  J.  The  cruelty  intended  by  the  statute  is 
the  unnecessary  abuse  of  any  animal.  Mellor  J.  Over- 
driving is  among  several  other  words.  Suppose  a  cock 
had  not  been  mentioned  by  name  in  sect.  8,  would  it 
not  have  been  included  under  the  word  ''animal"  in 
that  section  ?]  Further,  the  setting  of  animals  to  fight  * 
is  not  cruelty  within  the  meaning  of  sect.  2 ;  otherwise 
sect.  8  would  not  have  been  necessary.  {^Mellor  J. 
Sect.  2  applies  to  causing  or  procuring  an  animal  to  be 
ill-treated,  as  well  as  to  those  who  ill-treat  it  with  their 
own  hands.] 

Secondly.  The  appellant  has  been  convicted  twice. 
[^Wightman  J.  One  of  the  convictions  is  a  nullity, 
having  been  quashed  (a).] 

WioHTMAN  J.  The  question  is,  whether  the  appellant 
was  guilty  of  an  offence  within  sect^  2  of  stat.  12  &  18 
VicL  c.  92,,  which  is  intituled  ''  An  Act  for  the  more 

(fl)  See  the  preceding  case. 
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1863.        eflTectual  prevention  of  cruelty  to  animals/'     [His  Lord- 
^uDGE       ®^P  stated  the'facts  and  the  terms  of  the  conviction.] 
PAMON8  ^^  ^^*  point  is,  whether  this  cock  was  an  "animal" 

within  the  meaning  of  sect  2.   The  terms  of  the  section 
are  large  enough  to  include  a  cock  and  any  other  animal 
whatsoever.  [His  Lordship  read  it.]  Then  follows  the  8d 
section,  which  makes  it  penal  to  keep  or  use  any  place  for 
the  purpose  of  fighting  or  baiting  any  buU,  bear,  badger, 
dog,  cock,  or  other  kind  of  animal,  whether  of  domestic 
or  wild  nature.     The  word  "  cock"  is  foimd  in  this  sec- 
tion, but  not  in  section  2 ;  and  when  the  word  is  used 
in  sect.  8,  it  is  followed  by  the  words  "  or  other  kind  of 
animal,  whether  of  domestic  or  wild  nature."  The  present 
conviction,  however,  is  on  sect.  2,  which  does  not  contain 
those  or  similar  terms;  while  the  interpretation  clause, 
sect.  29,  explains  that  the  word  "  animal"  is  to  be  taken 
to  mean  "  any  horse,  8cc.,  or  any  other  domestic  animal." 
It  is  said  that  a  cock  does  not  come  within  the  descrip- 
tion of  a  domestic  animal,  and  that  a  domestic  animal, 
in  sect.  29,  must  be  of  the  same  kind  as  those  pre- 
viously enumerated,  and  must  be  a  quadruped.     But 
fowls  and  poultry  are  within  the  term  "  domestic  ani- 
mal," as  used  in  that  section,  as  much  as  bulls,  oxen« 
cows,  and  other  animals  which  are  mentioned  by  name. 
And  the  intention  of  the  Legislature  in  this  statute 
seems  to  have  been  to  draw  a  distinction  between  such 
animals  as  are  of  a  domestic  nature  and  such  as  are 
wild.     Thus  the  3d  section  applies  to  persons  keeping 
and  using  places  for  the  purpose  of  fighting  or  baiting 
any  kind  of  animal  whatever ;  but  the  interpretation  — 
clause  limits  sect.  2  to  ill-treating  animals  of  a  domestic 
natiu-e.     Otherwise  sect.  2  would  have  applied  to  foxes. 
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and  persons  pursuing  the  ordinary  sports  of  the  field        1868. 
would  have  been  liable  to  a  penalty ;  and,  therefore,  the       Btjbqk 
operation  of  sect  2  has  been  limited  to  animals  of  a      yaslbovb 
domestic  nature.     This   case,  therefore,   comes  within 
the  meaning  of  that  section ;  and  I  am  disposed  to  give 
a  liberal  construction  to  its  words,  so  that  it  may  have 
the  effect  of  preventing  cruelty  such  as  is  described  in 
this  case. 

My  brother  Crompton,  who  has  left  the  Court,  approves 
of  the  view  which  I  have  taken. 

Mellob  J.  At  one  time  I  doubted  whether  sect.  2 
was  not  confined  to  quadrupeds ;  but  the  interpretation 
clause,  sect.  29,  shews  that  it  was  intended  to  apply  to 
all  animals  so  far  as  the  word  was  not  restrained  by 
the  context  The  terms  of  sect  2  are  large  enough  to 
include  a  cock  or  any  other  animal  of  a  domestic  nature; 
and  sect.  29  says,  that  the  word  ^^  animal''  shall  be 
taken  to  mean  the  animals  named,  or  any  other  domestic 
animal.  Sect  3  contains  the  words  ''cock  or  other 
kind  of  animal ;"  and  there  is  an  omission  in  sect  29 
of  the  word  ''  cocf  But  having  regard  to  the  subject- 
matter  of  the  statute,  and  to  other  expressions  in  it,  I 
do  not  feel  bound  by  the  rule  which  would  construe  the 
word  ''  animal,''  in  sect.  29,  as  meaning  some  animal  of 
the  same  kind  as  those  before  mentioned  ;  and  upon  the 
whole,  believing  that  the  intention  of  the  Legislature  will 
be  best  effectuated  by  the  construction  which  my  brother 
Wightman  has  given,  I  agree  with  him  in  deciding  that 
this  conviction  ought  to  be  affurmed. 

Conviction  affirmed. 
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Friday^ 
January  16th. 

Foreign  hilis 
in  sets. 
Duiy  of  in- 
dorser. 
Estoppel, 


PiNARD,  Director  &c.,  against  Klockmann  and 
another. 


1.  A  declaration  alleged  that  A.^  in  parts  beyond  the  seas,  made  a  bill  of 
exchange  in  four  parts,  and  directed  the  same  to  B,^  in  parts  beyond  the 
seas,  and  thereby  required  him  at  sixty  days  sight  of  that  first  of  ex- 
change, second,  thinl,  and  fourth  of  the  same  tenor  and  date  being 
unpaid,  to  pay  to  C.  or  order  2500  dollars.  It  then  set  forth  a  similar 
bill  of  the  same  date  for  2480  dollars,  and  also  a  similar  one  of  the  same 
date  for  1250  dollars.  It  then  averred  that  the  payees  of  the  bills  respect- 
ively endorsed  them  to  2>.,  who  endorsed  them  respectively  to  the  defend- 
ant, who  sold  the  bills  respectively  to  £.,  and  indorsed  to  him  the  firsts  of 
the  bills  respectiveljr,  and  E.  indorsed  them  respectively  to  the  plaintiff; 
and  the  plaintiff,  being  the  holder  of  those  firsts  of  the  bills,  transmitted 
them  to  be  presented  to  the  drawees  for  sight  and  acceptance  of  those  firsts, 
and  the  same  were  by  accident  lost  in  t^e  course  of  such  transmission, 
so  that  they  could  not  be  presented  for  such  sight  and  acceptance,  of  all 
which  the  aefendant  had  notice;  and  thereupon  the  plaintiff  required  the 
defendant  to  deliver  to  him  the  seconds,  thirds,  and  fourths  of  the  bills : 
but  the  defendant  would  not  deliver  the  same,  whereby  the  plaintiff  was 
prevented  from  presenting  the  bills  for  sight  and  acceptance  within  the 
time  during  which  they  could,  according  to  the  laws  of  the  country  in 
which  they  were  drawn  and  made  payable,  have  been  presented,  and 
the  same  thereby  became  worthless  and  void,  and  the  plaintiff  was 
deprived  of  the  value  and  amount  thereof.  The  defendant  pleaded  that 
D,  indorsed  to  him  the  firsts  of  the  biUs  of  exchange  respectively,  and 
never  did  indorse  to  him  the  seconds,  thirds,  and  fourths  of  them,  and 
never  did  deliver  to  him  those  seconds,  thirds,  and  fourths ;  and  that  E 
did  not,  at  the  time  of  the  sale  and  indorsement  by  the  defendant  to  him, 
or  until  long  after  the  indorsement  by  E.  to  the  plaintiff  and  long  alter 
the  alleged  Toss,  require  the  defendant  to  deliver  to  him  the  second 
thirds  and  fourths :  averment,  that  the  defendant  never,  at  any  time,  ha 
in  his  possession  or  control  the  seconds,  thirds,  and  fourths,  and  thali 
he  was  wholly  unable  to  obtain  possession  of  them.  Held,  that  the 
declaration  disclosed  no  cause  of  action. 

2.  Per  Crompton  J.     The  plea  was  bad  also. 

3.  Sembh,  that  the  defendant  was  not  estopped  firom  setting  up  th« 
matters  alleged  in  the  plea. 


n^HIS  action  was  brought  by  the  plaintiff,  as  direcl 

of  the  Comptoir  d^Escompte  de  Paris,  a  Compai^^ 
carrying  on  business  in  France,  and,  as  such  director  '^ 
authorized  by  the  law  of  that  country  to  sue  on  behi 
of  the  Company. 
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The  declaration  alleged  that  Messrs.  Rinz^  Brothers,  19^3 
jr  Co.,  in  parts  beyond  the  seas,  (to  wit)  at  Cardenas,  — pJJJT]^ 
made  their  bill  of  exchange,  dated  the  27th  October,  ^  ^  ^- 
A.  D.  1860,  in  four  parts,  and  directed  the  same  to  Messrs. 
Escorica,  Sainz  Sf  Co.,  at  Seville,  in  parts  beyond  the 
seas,  and  thereby  required  them,  at  sixty  days^  sight  of 
that  jSrst  of  exchange,  second,  third,  and  fourth  of  the 
same  tenor  and  date  being  unpaid,  to  pay  to  Messrs. 
Noreiga,  Olmo  ^  Co.,  or  order,  2500  dollars :  and  the 
said  Messrs.  Rinz,  Brothers,  8f  Co.,  at  Cardenas  aforesaid, 
made  their  other  bill  of  exchange,  dated  the  27th  of 
October,  a.  d.  1860,  in  four  parts,  and  directed  the  same 
to  the  said  Messrs.  Escorica,  Sainz  Sf  Co.,  at  Seville 
aforesaid,  and  thereby  required  them,  at  sixty  days*  sight 
of  that  first  of  exchange,  second,  third,  and  fourth  of 
the  same  tenor  and  date  being  unpaid,  to  pay  to  the  said 
Messrs.  Noreiga,Olmo  Sf  Co,,  or  order,  2480  dollars  :  and 
the  said  Messrs.  Rinz,  Brothers,  Sf  Co.,  at  Cardenas  afore- 
said, made  their  other  bill  of  exchange,  dated  the  27th 
October,  a.  d.  1860,  in  four  parts,  and  directed  the  same 
to  the  said  Messrs.  Escorica,  Sainz  §•  Co.  at  Seville  afore- 
said, and  thereby  required  them  at  sixty  days'  sight  of 
that  first  of  exchange,  second,  third,  and  fourth  of  the 
same  tenor  and  date  being  unpaid,  to  pay  the  said  Messrs. 
Noreiga  ^  Co.  1250  dollars.  It  then  proceeded  as  fol- 
lows. "  And  the  plaintiff  says  that  the  said  payees  of  the 
said  bills  respectively  indorsed  the  said  bills  respectively 
to  Messrs.  Escauriza  ^  Serpa,  who  indorsed  the  same 
respectively  to  the  defendants,  and  the  defendants  sold 
the  said  bills  respectively  to  Messrs.  C.  J.  Ilambro  8f  Son, 
and  indorsed  to  them  the  said  firsts  of  the  said  bills  res- 
pectively, and  they  indorsed  the  same  respectively  to  the 
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1863.        s^d  Company  whereof  the  plaintiff  is  such  director  as 

Pjjj^^jj       aforesaid ;  and  the  said  Company,  being  the  holders  of 

^      ^'  the  said  firsts  of  the  said  bills  as  aforesaid,  transmitted 

Klookmann. 

the  same  respectively  to  certain  persons  at  Seville  afore-, 
said,  to  be  presented  by  them  for  the  said  Company  to 
the  said  persons  at  Seville  aforesaid,  upon  whom  the 
said  bills  were  so  respectively  drawn  as  aforesaid,  for 
sight,  and  acceptance  of  the  said  firsts  thereof,  and  the 
same  were  by  accident  lost  in  the  course  of  such  trans- 
mission for  such  purpose  as  aforesaid,  so  that  the  same 
were  not  nor  could  be  presented  for  such  sight  and  ac- 
ceptance thereof,  of  aU  which  the  defendants  had  notice, 
and  thereupon  the  said  Company,  whereof  the  plaintiff 
is  such  director  as  aforesaid,  required  the  defendants 
to  deliver  to  the  said  Company  the  said  seconds,  thirds 
and  fourths  of  the  said  bills  respectively,  or  some  or  one 
of  such  parts  of  the  said  bills  respectively,  but  the  de- 
fendants did  not  nor  would  deliver  the  same  or  any  of 
them  to  the  said  Company,  and  withheld  and  detained, 
and  still  withhold  and  detain,  from  the  said  Company  all 
such  last  mentioned  parts  respectively  of  the  said  bills 
respectively,  whereby  the  said  Company  were  prevented 
from  presenting  and  were  unable  to  present  the  said 
bills  or  any  of  them,  for  sight  and  acceptance  thereof, 
within  the  time  during  which  the  same  could  and  ought, 
according  to  the  laws  of  the  country  in  which  the  said 
bills  respectively  were  drawn  as  aforesaid,  and  in  which 
the  same  respectively  were  so  made  payable  as  aforesaid, 
to  have  been  so  presented  as  aforesaid,  and  the  same 
have  thereby,  according  to  the  said  laws,  become  and  are 
wholly  worthless  and  void,  and  the  said  Company  have 
wholly  lost  and  have  been  and  are  deprived  of  the  value 
and  amount  thereof. 


Klookhann. 
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Fourth  plea :  '^  That  the  said  Messrs.  Escauriza  §•  Serpa  i863. 
indorsed  to  the  defendants  the  said  firsts  of  the  said  ^pm^ 
bills  of  exchange  respectively,  and  that  the  said  Messrs. 
Escauriza  §•  Serpa  never  did  indorse  to  the  defendants 
the  seconds,  thirds,  and  fourths  of  the  said  bills  respect- 
ively, or  any  or  either  of  them,  and  that  they  never  did 
deliver  to  the  defendants  the  said  seconds,  thirds,  and 
fourths,  or  any  or  either  of  them ;  and  that  the  said 
Messrs.  C  J.  Hambro  §•  Son  did  not,  at  the  time  of  the 
said  sale  and  indorsement  by  the  defendants  to  the  said 
Messrs.  C,  J.  Hambro  §•  Son,  or  at  any  time  until  long 
after  the  indorsement  by  the  said  Messrs.  C  J.  Hambro 
tf  Son  to  the  said  Company,  and  long  after  the  said 
alleged  loss,  require  the  defendants  to  deliver  to  them 
the  said  seconds,  thirds,  and  fourths  respectively,  or 
any  or  either  of  them.  And  the  defendants  say  that 
they  never  at  any  time  had,  nor  have  they,  in  their 
possession  or  control  the  said  seconds,  thirds,  and  fourths 
respectively,  or  any  or  either  of  them,  and  that  they 
were  and  are  wholly  unable  to  obtain  possession  of  the 
said  parts,  or  any  or  either  of  them.'' 

Demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  for  argument  delivered 
on  the  part  of  the  plaintiflF : — 

'*  The  fourth  plea  is  bad  on  the  grounds  that  the  defend- 
ants, by  the  sale  of  the  said  bills  and  by  their  indorse- 
ment are  estopped  from  setting  up  that  the  said  seconds, 
thirds  and  fourths  were  never  delivered  to  them,  and 
that  they  never  had  them  in  their  possession  or  control, 
and  the  plaintifiTs  Company,  as  the  holders  of  the  said 
bills,  are  entitled  to  the  benefit  of  such  estoppel,  and  the 
defendants  are  liable  to  them  for  such  parts  of  the  said 
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1863.  bills  as  were  not  handed  over  by  the  defendants  to  their 
P^jj^^jj  indorsees,  the  property  in  the  said  bills  entitling  the 
Klockmann     ^old®^  *^  *be  possession  of  all  the  parts/^ 

Those  of  the  defendants  were  : — 

"  1.  That  the  first  count  shews  no  privity  between  the 
plaintiff  and  the  defendants,  and  consequently  can  only 
be  supported  by  proof  that  the  defendants  detain  the 
plaintififs  property,  which  is  negatived  by  the  plea. 

'^  2.  That  the  first  count  shews  no  duty  on  the  defend- 
ants as  between  the  plaintiff*  and  the  defendants  to 
deliver  the  parts  asked  for. 

"  3.  That  a  sale  of  a  bill  drawn  in  sets  does  not  neces- 
sarily amount  to  a  sale  of  all  the  sets,  and  that  the 
circumstances  stated  in  the  plea  shew  that  it  was  not  so 
intended  in  the  present  case. 

"  4.  That  the  defendants  are  not  estopped  from  setting 
up  the  matters  alleged  in  their  fourth  plea. 

"5.  That  such  estoppel,  if  any,  is  not  available  in 
favour  of  the  plaintiff*,  an  entire  stranger  to  the  trans- 
action between  the  defendants  and  their  vendees. 

^^  6.  That  the  remedy  of  the  plaintiff*  is  against  their 
indorsers,  Messrs,  Hambro  §•  Sons,  or  against  the  persons 
having  possession  of  the  bills/' 

Bovill  (J.  A,  Russell  with  him),  in  support  of  the  de- 
murrer.— The  main  question  raised  by  this  case  is,  how 
far  the  indorser  of  a  foreign  bill  of  exchange,  drawn  in 
parts,  is  bound  to  hand  over  to  his  indorsee  all  the  parts, 
if  he  has  got  them ;  and  if  he  has  not,  then  to  procure 
them  for  him  from  the  previous  indorsers.  If  indeed 
they  are  lost,  that  would  be  an  answer,  but  the  plea 
contains  no  averment  that  they  were  lost,  or  that  the 
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defendants  had  taken  steps  to  obtain  them.  [  Wightman  J.        1863. 
Tou  are  yourself  the  cause  of  the  diflSculty  by  losing       Ti^Zbld^ 
the  bill.     Ought  you  not  to  have  applied  to  all  the    k^lockmanw 
previous  parties  who  may  have  the  other  parts  ?    For  all 
that  appears  here,  the  drawer  may  never  have  sent  out 
any  others.] 

At  all  events  the  plea  is  bad,  on  the  ground  that, 
by  the  sale  of  the  bills  and  their  indorsements  on  the 
firsts  of  them,  the  defendants  are  estopped  from  saying 
that  the  seconds,  thirds,  and  fourths  of  exchange  were 
not  delivered  to  them,  and  that  they  never  had  them  in 
their  possession  or  control.  • 

There  is  little  authority  to  be  found  in  our  law  on 
this  subject.  The  decided  cases  are  two  only, — Holds- 
worth  V.  Hunter  (a)  and  Perreira  v.  Jopp  (b), — both  of 
which  shew  that,  where  bills  are  drawn  in  sets,  the  party 
who  first  obtains  acceptance  of  any  one  part  of  the  sets 
is  entitled  to  the  whole  of  them.  In  the  former  case, 
p.  454,  Lord  Tenterden  says,  *'  Suppose  two  parts  of  a 
foreign  bill  come  to  the  hands  of  the  drawee,  he  accepts 
both,  and  indorses  first  one  part  to  A,  and  afterwards 
the  other  part  to  B.  In  any  question  as  to  property 
between  them,  A.  might  be  entitled  to  both.'^  And 
Bayley  J.  says,  "  Where  a  bill  is  drawn  in  sets,  the  party 
claiming  as  holder  ought  to  have  all  the  parts,  for  the 
payment  of  any  one  part  to  another  person  may  defeat 
him.  Here  there  were  three  parts ;  and  it  so  happens 
that  all  of  them  were  sent  to  the  drawee,  who  was  also 
payee,  and  he  had  power  to  deal  with  them  in  those  two 
characters.'^  And  Parke  J.,  p.  456,  says,  "  The  action 
was  on  two  foreign  bills  accepted  by  the  defendant. 
But  it  was  said  in  defence  that  he  had  before  accepted 

(fl)  10  B.  4-  a  449.  (6)  Id.  450,  note  {a). 
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1863.        another  part  of  each  bill,  and  indorsed  it  away  for  value. 
P^^JTrd       Assuming  that  to  be  so,  still  I  think  that,  although 
Klockmann    *^^  defendant  had  not  after  so  doing,  power  to  bind 
the  drawer,  he  is  estopped  from  disputing  the  regularity 
of  his  own  acceptance.    I  cannot  agree  that  the  doctrine 
of  estoppel  is  inapplicable  to  bills ;  for  an  acceptor  is 
always  estopped  from  disputing  that  the  bill  was  regu- 
larly drawn."    [  Crompton  J.  That  dictum  is  often  pressed 
beyond  its  real  meaning,  which  is,  that  the  indorsement 
makes  one  indorser  collaterally  liable  for  every  other.]    If 
the  drawer  states  on  the  face  of  a  hill  that  it  is  drawn  in 
a  specified  number  of  parts,  he  is  estopped  from  saying 
there  were  not  that  number.     In  the  same  way  the 
indorsement  on  the  bill  attests  what  is  stated  in  the 
body  of  it.     [Crompton  J.     It  is  only  evidence  of  it. 
Besides,  if  you  go  on  the  ground  of  estoppel,   your 
immediate  indorser  would  have  the  right  to  the  bills.] 
Several  persons  may  be  estopped.     [^Crompton  J.     The 
estoppel  could  only  hold  up  to  the  time  of  the  indorse- 
ment—not after  the  indorsee  had  passed  the  bills  to  the 
other  person  to  whom  you  say  he  ought  to  have  given 
them.     In  Byles  on  Bills,  p.  363,  note  (/),  8th  ed.,  it  is 
said,   "It  is  the  duty  of  a  person  taking  one  of  the 
several  parts  to  inquire  after  the  others,  JLan^  v.  Smyth, 
7  Bing.2M.  294 ;  5  Moo,  §•  P.  78,  S.  C. ;  and  he  is  adver- 
tised by  the  part  which  he  does  take,  that  he  takes  it  with- 
out the  others  at  his  peril.'']  Lanp  v.  Smyth  does  not  apply 
here.    [Lush,  for  the  defendant,  admitted  this.  Mellor  J. 
What  is  said  there  is  a  mere  suggestion.]     BayL  Bills 
eh.  5,  sect.  5,  p.  170,  6th  ed. : — "Upon  the  transfer  of 
a  bill  drawn  in  sets,  each  part  must  be  delivered  to  the 
person  in  whose  favour  the  transfer  is  made ;  otherwise 
the  same  inconveniences  may  follow,  which  would  ensue 
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upon  a  neglect  to  deliver  each  of  them  to  the  payee/'        1863. 
[Crampton  J.     In  the  preceding  page  of  Bi/les  on  Bills  it       Pinard 
is  said,  '^  These  parts  should  circulate  together ;  or  one    kiockmahit. 
may  be  forwarded  for  acceptance  while  the  other  is  deli- 
vered to  the  indorsee,  thus  relieving  him  from  the  neces- 
sity of  forwarding  his  part  for  acceptance,  but  giving  him 
the  indorser's  security  immediately,  and  diminishing  the 
chances  of  losing  the  bill/']    At  p.  363  the  author  goes 
on : — "  But  the  whole  set,  of  how  many  parts  soever  it 
be  composed,  constitutes  but  one  bill,  and  the  regular 
payment  and  cancellation  of  any  one  of  the  parts  ex- 
tinguishes all. But  as  between  bond  fide 

holders  for  value  of  different  parts  of  the  same  bill, 
he  who  first  obtains  a  title  to  his  part  is  entitled  to  the 
other  parts,  and  may,  it  has  been  said,  maintain  trover 
for  them,  even  against  a  subsequent  bona  fide  holder/' 
In  Chitty  on  Bills  of  Exchange,  10th  ed.,  by  Russell 
vad  Maclachlan,  104  (8),  indeed,  we  find: — *^  Foreign 
bills,  in  general,  consist  of  several  parts,  in  order  that  if 
the  bearer  lose  one,  he  may  receive  his  money  on  the 
other.  If  a  person  has  engaged  to  deliver  a  foreign  bill 
it  seems  that  he  is  bound,  on  request,  to  deliver  as  many 
parts  of  it  as  may  be  applied  for ;  but  if  the  drawer 
give  only  one  bill,  he  will,  if  it  should  be  lost,  be  obliged 
to  give  another  of  the  same  date  to  the  loser ;"  for  which 
are  cited  Pothier  and  Pardessus.  But  this  is  at  variance 
with  Story  on  Billsy  sect.  66,  where  it  is  said  : — "  It  seems, 
that,  if  any  person  undertakes  to  draw  or  deliver  a 
foreign  bill  to  another  person,  he  is  bound  to  deliver  to  him 
the  usual  set  or  number  of  parts ;"  for  this  he  cites  Chitty ; 
"  and  some  of  the  foreign  jurists  are  said  to  hold,  that 
the  promisee  may,  in  such  a  case,  demand  as  many  parts, 
as  he  chooses.     Of  this,  however  there  may  be  a  reason- 
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1863.  able  doubt  entertained."  In  note  (2)  he  adds,  "  Mr.  Chitty 
P,^^j^~  states  this  to  be  the  opinion  of  Pardessus,  I  do  not  find 
Klockmann  *"*y  ®^^^  opinion  stated  in  his  work  on  commercial  law, 
though  he  there  speaks  on  the  subject  of  sets  of  ex- 
change. .  .  .  Upon  the  subject  of  sets  of  exchange, 
Heineccius  says  *  Porro  cambia  vel  sola,  vel  plura  simul 
dari  posse,  jam  supra  animadvertimus.  Posterius  fit 
commodo  praesentantis,  ut,  uno  alterove  exemplari  de- 
perdito,  reliquis  adhuc  uti  possit.  Tunc  vero  obser- 
vandum  est  camptoribus;  (1.)  eas  litteras  omnes  pro 
unicis  haberi ;  (2.)  easdem  per  omnia  sibi  similes  esse 
debere,  praeterquam  quod  secundis  et  sequentibus  inseri 
solet  clausula,  &c. ;  (3.)  recte  et  adcurate  illas  esse 
numerandas,  ne  binse,  secundae,  vel  tertiae,  exstent. 
Qui  plures  ejus  generis  tesseras  collybisticas  (a)  habet, 
primam  statim  potest  praesentare  ad  acceptandum,  dum 
rdiquae  per  alia  loca  gerentur.  Acceptantis  enim  aeque, 
ac  trassantis  {b),  non  interest,  si  vel  maxime  reliquae  per 
cessionem  in  alienas  manus  perveniant,  quia  non  nisi 
ex  una  soluit,  ex  reliquis  vero  tum  demum  solutio 
exigi  potest,  si  ilia  ex  prioribus  nondum  sit  praestita/  " 
In  Pothier,  Confyat  de  Change^  l^re  part.,  ch.  3,  §  1,  N.  37, 
^'  II  est  encore  aujourd^hui  d'un  usage  tr^s-frequent  de 
tirer  par  premiere  et  seconde  les  lettres  de  change  qui 
ont  un  certain  nombre  d'usances  k  courir,  surtout  celles 
que  Ton  envoie  a  Tetranger.  On  envoie  la  premiere  a 
^acceptation,  et  Ton  passe  Tordre  sur  la  seconde,  en 
mettant  au  bas  chez  qui  on  trouvera  la  premiere  acceptee. 
Quoique  le  tireur  n'ait  d'abord  donne  qu'un  exemplaire, 

(a)  "  CoUt/bistkas,'*  an  adjective  evidently  formed  from  collybistes, 
or  coUybifita,  KoWvPurrrjs,  a  banker  or  money-changer.  See  FacciolatCs 
Lexicon^  by  Bailey^ 

{h)  TrasAare,  perquirere.  Du  Catxge,  Ghssarinm  i7iedidP  et  infivus 
Latinitatin. 
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il  est  tenn^  lorsqu'il  en  est  requis^  d'en  donner  un  autre,  1868. 
lorsque  le  premier  a  6te  6gare/'  And  again,  eh.  5,  p^^rd 
sect  1,  N.  130 :  "  Si  le  porteur  d'une  lettre  de  change  ^  ^• 
Fa  egaree  il  doit  s'en  faire  donner  un  second  exemplaire 
par  le  tireur.  Lorsqu^il  ne  tient  pas  immediatement 
du  tireur  la  lettre  de  change,  et  que  la  lettre  contient 
plusieurs  endossemens,  il  doit,  pour  avoir  ce  second  exem<- 
plaire,  s'adresser  au  dernier  endosseur  qid  lui  en  a  passe 
Fordre;  et  le  dernier  endosseur  doit,  sur  la  requisition 
qui  lui  en  fait  par  ecrit  le  porteur  de  la  lettre,  lui  preter 
ses  bons  offices  aupres  du  precedent  endosseur,  et  ainsi 
d'endosseur  en  endosseur  jusqu'au  tireur,  pour  avoir  un 
second  exemplaire.  C'est  la  disposition  du  reglement  du 
80  Aout,  1714.^^  \_Crompton  J,  That  is  quite  contrary 
to  your  ailment  that  he  is  bound  to  give  it.  According 
to  Pathier^  the  last  indorser  is  only  bound  to  lend  the 
bearer  his  good  offices  with  the  previous  indorser.]  So, 
PardeMSUS^  Cours  de  Droit  Commercial  part  3,  tit  2, 
ch.  7,  sect  8,  §  409 :  '^  Cependant  il  pent  arriver  qu'i 
r^poque  de  la  confection  de  la  lettre  de  change,  le 
preneur  n^ait  pas  eu  la  precaution  de  se  faire  donner 
plusieurs  exemplaires.  Dans  ce  cas,  le  porteur  est  autoris^ 
a  s'adresser  au  tireur,  s^il  tient  la  lettre  de  lui  imme- 
diatement, sans  I'intermediaire  d^aucun  endosseur,  et  k 
Im  demander  un  nouvel  exemplaire  de  la  lettre.  Le 
tireur  est  tenu  d'obtemp^rer  a  cettedemande,  en  prenant 
les  precautions  dont  nous  avons  parle,  Nos.  323  et 
842.  Dans  le  doute  sur  le  point  de  savoir  s'il  a,  ou  non, 
^61ivr6  d6ja  le  dupUcata,  triplicata,  ou  autre  exemplaire 
^emande,  il  est  prudent  qu'il  marque  celui  qu'il  delivre, 
^u  numero  sur  Texactitude  duquel  il  n'a  pas  de  doute. 
^x>r8que  le  porteur  ne  tient  pas  la  lettre  immediatement 
du  tireur,  et  qu'elle  a  6t6  negoci6e,  il  doit  s'adresser 
VOL.  III.  2d  b.  &  s. 
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1863.  au  dernier  endosseur  qui  lui  a  pa8s6  Pordre ;  celui-d  est 
PiNARD  tenu  sur  cette  requisition,  de  lui  preter  son  nom  et  ses 
Klockmann.  ^^^^^  poiir  agir  envers  son  propre  endosseur,  et  ainsi  en 
remontant  jusqu'au  tireur.  Ces  personnes  ne  peovent 
refuser  leur  nom,  sous  pretexte  que  le  redamant  n'a  pas 
fait,  contre  elles,  les  diligences  dont  nous  parlerons  an 
chapitre  suivant,  et  qu'il  est  dechu;  car  le  recourre- 
ment  d\m  exemplaire  pent  avoir  pour  resultat  de  mettre 
le  demandeur  a  meme  d'agir  contre  quelques  obliges  an 
profit  desquds  la  decheance  n*est  pas  encore  enoouroe.'' 

Honyman  (absente  Lush),  contra. — The  pluntiff  must 
rest  his  case,  as  between  himself  and  the  defendants, 
on  the  ground  either  of  contract  or  of  the  detention 
of  the  bills  by  them :  now  the  defendants'  contract 
was  not  with  the  plaintiff,  but  with  Hambro  ^  Son. 
[  Wightman  J.  Have  you  any  authority  that  can  throw 
light  on  this  matter  ?]  No.  All  the  authorities  bearing 
upon  it  seem  to  have  been  already  referred  to. 

The  plaintiff's  counsel  did  not  reply. 

WioHTMAN  J.  It  seems  to  me  that  the  effect  of  the 
case  which  Mr.  Bovill  has  set  up  and  supported  by  the 
dicta  of  several  learned  foreign  jurists  is,  that,  instead 
of  suing  the  defendants,  the  plaintiff  was  bound  to  apply 
for  the  other  parts  of  this  bill  either  to  the  drawer  or 
the  immediate  indorser.  Here  he  has  done  neither;  if 
he  had,  perhaps  he  would  have  got  aU  he  required. 
What  might  have  been  the  effect  of  the  refusal  of  either 
of  those  parties  to  let  him  have  them  it  is  unnecessary 
to  determine, — it  is  enough  to  say  that  the  authorities 
are  entirely  against  the  maintenance  of  this  action. 


XXVI.  VICTORIA.  399 

Crompton  J.  I  also  am  of  opinion  that  Mr.  Bmnll  1863. 
has  not  been  successful  in  his  argument  He  has  not  phjIbd^ 
produced  any  authority  in  support  of  it.  It  appears  to  KLocKMikNii, 
me  impossible  to  say  that^  as  against  these  defendants^ 
there  is  any  obligation  on  them  to  ^ye  the  remaining  parts 
of  these  bills  to  the  plaintiff  when  he  lost  the  parts  which 
he  had.  The  obligation  as  put  is^  that  the  indorsers  of 
such  bills  are  bound  to  hand  them  over  from  one  to  the 
other.  I  do  not  see  my  way  even  to  that,  but  we  need 
not  now  inquire  into  it,  for  here  application  for  the  bills 
is  made  to  the  party  who  passed  them  on  to  the  person 
firom  whom  the  plaintiff  holds  them.  The  declaration 
is  bad  for  not  shewing  any  such  obligation  or  duty  on 
that  person  to  give  up  or  procure  them,  and  the  plea 
is  bad  for  not  shewing  that  he  had  the  bills  at  the  time 
when  request  was  made  to  the  defendants  for  them.  I 
do  not  see  any  more  obligation  on  the  defendants  in  this 
matter  than  would  be  on  any  stranger  who  has  got  the 
property  of  another ;  unless  indeed  it  can  be  made  out 
that  they  are  bound  to  lend  their  good  o£Bices,  or  do 
what  they  could  to  get  the  bills. 

Mbllob  J.  concurred. 

Judgment  for  the  defendants. 
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Saturday^ 
January  24th. 

TSimmke  Act, 
3  G.  i.  c.  126. 
9.  121. 
"  Wheeled 
carriage,** 
"  Timber, 
atone,  or  other 
thing:* 


The  Radnorshire  Countt  Roads  Boabd, 
appellants,  Evans,  respondent. 


The  Turnpike  Act,  3  G.  4.  c.  12C.  s.  121.,  enacts,  that  if  any  person 
shall  haul  or  draw  upon  any  turnpike  road  "  any  timber,  stone,  op  other 
thing,  otherwise  than  upon  wheeled  carriages,  or  shall  suffer  any  timber, 
stone,  or  other  thing,  wnieh  shall  be  carried  principally  or  in  part  upon 
wheeled  carriages,  to  drag  or  trail  upon  such  road  to  tne  prejudice  thereof," 
he  sh^ll  be  subject  to  a  penalty  not  exceeding  406*.  over  and  above  the 
damages  occasioned  thereby.  On  an  information  for  hauling  and  draw- 
ing upon  the  turnpike  road  a  quantity  of  bolting  straw  otherwise  tluui 
upon  a  wheeled  carriage :  held, 

1.  That  a  wheel-car,  being  a  rough  skeleton  of  woodwork,  about  fifteen 
feet  in  len^h  and  four  in  breadth,  placed  upon  two  wheels,  which  ran 
rather  behind  the  centre,  and  the  forepart  of  it  (which  was  shod  with 
iron)  when  going  down  hill  slided  along  the  ground  and  retarded  its 
descent,  was  not  a  "  wheeled  carriage"  wiUiin  the  meaning  of  the  section. 
But 

2.  Per  Cromjpton  and  Mdlor  JJ.,  Cocldmm  C.  J.  dubitante,  that  the 
"  other  thing"  so  hauled  or  drawn  must  be  qjusdem  generis  as  timber 
or  stone. 


/'^ASE  stated  by  justices  under  stat.  20  &  21   Vid. 


^c.  43. 

At  a  Petty  Sessions  holden  at  Knighton,  in  the  county 
of  Radnor,  the  respondent  appeared  to  answer  an  infor- 
mation laid  at  the  instance  of  the  Radnorshire  County 
Roads  Board,  under  sect.  121  of  The  Greneral  Turnpike 
Act,  3  G.  4.  c.  126.,  which  enacts,  among  other  things^ 
as  follows:  If  any  person  or  persons  '^ shall  haul  or 
draw,  or  cause  to  be  hauled  or  drawn  upon  any  part  of 
such  turnpike  road,  any  timber,  stone,  or  other  things 
otherwise  than  upon  wheeled  carriages,  or  shall  suffer 
any  timber,  stone,  or  other  thing,  which  shall  be  carried 
principally  or  in  part  upon  wheeled  carriages,  to  drag  or 
trail  upon  such  road  to  the  prejudice  thereof;  or  ahall 
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use  any  tipstick,  joggle  or  other  instrument  for  the        1S63. 
purpose  of  retarding  the  descent  of  any  cart  or  other  r^dnorshirb 
carriage  down  any  hill,  in  such  manner  as  to  destroy,   ^^^^^^' 
injiore  or  disturb  the  surface  of  any  turnpike  road,^'  .^• 

"every  person  ofTending  in  any  of  the  cases  aforesaid, 
shall  for  each  and  every  such  ofTence  forfeit  and  pay 
any  sum  not  exceeding  40^.,  over  and  above  the  damages 
occasioned  thereby.'^ 

The  information  charged  that  the  respondent  "did 
cause  to  be  hauled  and  drawn  upon  the  turnpike  road 
in  the  parish  of  Knightoriy  in  the  county  of  Radnor,  a 
quantity  of  bolting  straw  otherwise  than  upon  a  wheeled 
carriage.'^ 

At  the  hearing  of  the  case,  the  complainants  called  a 
witness  who  deposed  that  he  saw  a  wheel-car  belonging 
to  the  respondent,  drawn  by  horses  and  loaded  with 
straw,  on  the  turnpike  road  leading  towards  Knighton  ; 
and  described  it  as  follows :  "  There  were  two  wheels  of 
the  car;  the  wheels  are  at  the  back  part  of  the  carriage, 
the  forepart  slides  along  the  ground,  which  is  injurious 
to  the  turnpike  road ;  it  is  the  worst  thing  that  can  be 
used  on  a  road  that  has  been  fresh  stoned,  as  it  drives 
all  before  it.  On  the  above  occasion  the  forepart  of  the 
carriage  slided  along  the  turnpike  road.'^  The  carriage 
called  a  wheel-car  is  used  by  farmers  in  that  neighbour- 
hood for  the  purpose  of  hauliftg  farm-produce,  coppice 
irood  and  fern,  from  those  portions  of  hill  farms  which 
irould  be  inaccessible  to  carts  and  waggons.  Tt  is  a 
rough  skeleton  of  woodwork,  about  fifteen  feet  in  length 
and  four  feet  in  breadth,  placed  upon  two  wheels  which 
run  rather  behind  the  centre,  and  the  forepart  of  it 
(which  is  shod  with  iron)  when  going  down  hill  slides 
along  the  ground  and  retards  its  descent. 


V. 

£VAH8. 
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1863.  The  justices  were  of  opinion  that  the  straw  hauled  by 

Badnoeshibb  ^^®  respondent,  being  upon  a  carriage  with  wheels^  was 
^^^^^*^  upon  a  ^^  wheeled  carriage*'  within  the  meaning  of  the 
Act ;  and  that  the  words,  "  timber,  stone  or  other  thing*' 
were  intended  to  apply  to  something  of  the  like  nature 
or  quality  as  timber  or  stone,  and  therefore  dismissed 
the  information. 

The  opinion  of  this  Court  was  requested  as  to  whether 
or  not  the  justices  were  correct  in  point  of  law  in  their 
determination. 

Gilmare  Evans^  for  the  appellants. — First.  The  term 
^^  wheeled  carriages''  in  sect.  121  of  stat.  8  &.  4.  c.  126. 
means  carriages  entirely  drawn  upon  wheels.  That  is 
the  meaning  of  the  word  *'  carriage"  in  other  sections  of 
the  Act :  for  instance,  sect  5  regulates  the  construction 
of  the  tire  or  tires  of  the  wheels  '^  of  any  waggon,  cart 
or  other  such  carriage,  which  shall  be  used  or  drawn  on 
any  turnpike  road  ;*'  and  sect.  6  enacts  that  "no  waggon 
or  other  such  carriage  shall  be  allowed  to  travel  or  be 
used  on  any  road,  with  the  fellies  of  the  wheela  thereof 
of  a  less  breadth  than  three  inches.''  The  wheel-car  in 
question,  which  is  partly  drawn  on  wheels  and  partly 
drags  on  the  ground,  is  within  the  mischief  contemplated 
in  sect.  121 ;  and  that  mischief  can  only  be  reached  by 
an  information  under  the  first  clause.  If  an  information 
had  been  preferred  against  the  respondent,  under  the 
clause  against  using  a  ^^tipstick,  joggle  or  other  instru- 
ment for  the  purpose  of  retarding  the  descent  of  any 
cart  or  other  carriage  down  any  hill,"  it  would  have 
been  objected  that  the  forepart  of  the  carriage  which 
slided  along  the  road  was  not  an  instrument  analogous 
to  a  tipstick. 


XXVL  VICTORIA,  403 

Secondly.    The  words  "other  thing''   in  sect.  121  1863. 

mean  ''  any  other  thing.''     The  rule  of  construction  as  radnorshim 

to  words  ejusdem  generis  does  not  apply.  ^^^^i^*^ 


No  counsel  appeared  for  the  respondent 

CocKBUSN  C.  J.  I  do  not  doubt  that  this  wheel-car, 
reference  being  had  to  the  peculiar  construction  of  it, 
was  not  a  carriage  upon  wheels ;  for  although,  generally 
speaking,  it  might  be  so,  yet  the  question  here  being 
what  it  was  at  the  time  of  the  alleged  offence  when  it 
was  being  drawn  on  the  turnpike  road,  it  became  then  a 
species  of  sledge  carriage,  the  apparatus  in  the  forepart 
of  it  sliding  along  the  road  ;  and  therefore  it  was  not  a 
*'  wheeled  carriage*'  within  the  meaning  of  stat.  3  G.  4. 
e.  126.  s.  121. 

The  other  is  a  more  di£Bicult  question.  The  clause 
pointing  out  the  description  of  load  which  is  not  to  be 
carried  otherwise  than  upon  wheeled  carriages,  or  which, 
when  carried  principally  or  in  part  upon  wheeled  car- 
riages, is  not  to  be  allowed  to  drag  or  trail  upon  the 
road  to  the  prejudice  thereof,  specifies  "any  timber, 
stone,  or  other  thing ;"  and  the  question  is  whether  the 
words  "other  thing*'  are  limited  by  the  words  going 
before.  Considering  this  as  a  remedial  enactment  for 
the  protection  of  roads  against  a  prejudicial  use  of  them, 
I  am  inclined  to  give  a  large  construction  to  the  clause, 
and  not  subject  the  general  words  to  be  governed  by 
those  which  go  before,  according  to  a  rule  the  application 
of  which  is  very  often  inconvenient.  But  my  learned 
brothers  think  that,  the  "  other  thing"  must  be  egusdem 
generis  as  the  "timber"  and  "  stone"  before  mentioned ; 


V. 
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1863.        Bud,  having  expressed  my  doubts,  I   do  not  wish  to 

Radno&shtbb  oppose  their  view. 

Cou^^oads  rpj^g  ^^^^  ^  ^^iBiy  while  I  concur  in  overruling  the 
decision  of  the  justices  on  the  first  pointy  I  do  not 
oppose  the  afSrming  of  their  decision  on  the  second. 

Crohpton  J.  I  am  inclined  to  think  that  this  wheel- 
car  is  rather  a  sledge  carriage  than  a  carriage  on  wheels 
as  the  forepart  of  it  slides  along  the  ground^  and  its 
having  two  wheels  behind  does  not  make  it  altc^ether 
a  wheeled  carriage. 

On  the  other  pointy  I  think  the  ordinary  rule  of  con- 
struction when  applied  to  the  words,  "any  timber,  stone, 
or  other  thing/^  ought  to  lead  us  to  hold  that  the  "other 
thing*^  must  be  something  weighty,  and  which,  when 
loaded  on  the  carriage  would  cause  the  same  injury  to  the 
road  as  timber  or  stone ;  especially  when  we  see  the  same 
words  used  in  the  next  sentence  of  the  clause.  Probably 
it  was  not  intended  to  prevent  the  use  of  a  sledge  for 
the  conveyance  of  such  light  burdens  as  hay  and  straw ; 
and  it  is  di£Bicult  to  see  how  hay  or  straw  could  injure  a 
road  by  dragging  or  trailing  upon  it.  At  any  rate,  this 
is  a  clause  subjecting  persons  to  a  penalty,  and  is  to 
be  construed  strictly ;  and  I  think  it  would  be  dangerous 
not  to  adopt  the  general  rule. 

Therefore  I  am  of  opinion  that  the  information  was 
rightly  dismissed  on  the  second  ground,  though  in  all        i 
probability  the  justices  were  wrong  on  the  first  point. 

Mellor  J.  I  am  also  of  opinion  that  the  order  must  ^ft 
be  affirmed.  Mr.  Evans  has  argued  the  case  ingeniously ;  ^Sj 
{mt,  agreeing  with  my  Lord  Chief  Justice  on  the  point  i^^ 
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V. 
EVAVS. 


as  to  the  constmction  of  this  carriage  not  bringing  it        1868. 

within  the  term  "wheeled  carriage,"  I  think  that,  in  bjldvobsbjku 

constroing  the  words  "  any  timber,  stone,  or  other   ^^^^^*^ 

thing,"  we  mnst  consider  the  latter  term  to  be  limited 

to  tilings  of  the  same  nature  as  timber  or  stone,  and 

calcnlated  to  do  the  same  amount  of  mischief  to  the 

road.    The  section  appears  to  be  artistically  drawn ;  for 

in  the  first  clause  against  riding  or  driving  on  footpaths, 

after  enumerating  certain  animals,  the  words  are  "  cattle 

or  carriage  of  any  description'^ ;  and  in  sect.  122,  giving 

the  surveyors  power  to  impound  cattle  found  strajring 

about  a  road,  the  words  "  horse,  ass,  sheep,  swine''  are 

followed  by  "  other  beast  or  cattle  of  any  kind ;"  so  that 

t)ie  language  seems  to  be  purposely  varied. 

Order  affirmed* 


Sandbet  against  Michell  and  another.  V^^'o^.i, 

•7  January  27th. 

DeeUration  by  a  creditor  against  the  sureties  on  an  administration    Probate  Act^ 
bond  in  the  form  given  by  the  rules  of  the  Probate  Court,  under  slat.    1857,  20  ^  21 
20  &  21  Vict,  c.  77.  s.  81.,  and  assigned  to  him  in  pursuance^  of  sect.  83,    Vict.  c.  77. 
alleging  that  assets  came  to  the  hands  of  the  administrator,  and  that   ss.  81.  83. 
he  wasted  and  appropriated  and  disposed  of  the  same  to  his  own  use,    Administra- 
and  did  not  pay  the  debt  of  the  plaintiff,  who  was  thereby  ^ut  to  damage,    tion  bond. 
and  that  all  things  existed  and  happened  necessary  to  entitle  the  plaintiff  Assignment 
to  hare  the  bond  assigned  to  him,  and  to  make  the  assignment  to  him    to  credits, 
Talid,  and  to  entitle  him  to  recover  on  the  bond  the  debt  and  damages    Action. 
sustained.    Plea,  that  the  only  breach  of  the  condition  of  the  bond  was 
the  non-payment  of  the  debt  of  the  plaintiff     KepUcation,  that  the 
administrator  wasted  and  misappropriated  and  disposed  to  his  own  use, 
personal  estate  and  effects  of  the  deceased  sufficient  to  pay,  and  where- 
with he  oonld  and  ought  to  have  paid,  the  debt  of  the  plaintiff:  Held 
that  Uie  defendant  was  entitled  to  judgment,  as  the  bond  could  only  be 
enforced  for  the  benefit  of  persons  interested  in  the  estate  of  the  intes- 
tate, and  not  to  recover  the  debt  of  the  plaintiff,  and  this  even  although 
the  plaintiff  alleged  a  devastavit  as  the  reason  why  the  administrator 
had  not  paid  the  debt 

nPHE  declaration  stated  that  Edtoard  Bawden  died  in 
the  year  1860  intestate^  and  thereupon,  after  the 
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IQQS.        passing  and  coming  into  operation  of  stat.  20  &  21  Ftct 

Sahdbbt      ^'  '^'^•*  administration  of  his  estate  and  effects  was  granted 

^-  to  John  Bawden  hy  virtue  and  in  pnrsuance  of  that 

JA.ICHELL. 

Act :  and  thereupon  John  Batoden^  with  the  defendants 
as   his   sureties  in  that  behalf  in  pursuance  of  the 
provisions  of  that  Act^  gave  bond  to  the  Right  Hon. 
Sir  Cresswell  Cresswell,  Knight^  then  and  at  all  times 
thereafter  being  the  Judge  of  the  Probate  Courts  which 
bond  was  sealed  by  John  Bawden  and  the  defend- 
ants respectively^  and  was  in  the  form  by  law  and  the 
practice  of  the  said  Court  in  that  behalf  directed  and 
required,  that  is  to  say,   &c.     The  condition  of  the 
bond,   by  which   John   Bawden   and  the   defendants 
were  jointly  and  severally  bound  in  the  sum  of  900/., 
was,  '^  that  if  the  above  bounden  John  Bawden^  the 
natural  and  lawful  brother  and  one  of  the  next  of 
kin  of  Edward  Bawden,  late  of  &;c.,  deceased,  who  died 
on  the  12th  July  1860,  a  bachelor,  without  parent  and 
intestate,  do,  when  lawfully  called  on  in  that  behalf, 
make  or  cause  to  be  made  a  true  and  perfect  inventory 
of  all  and  singular  the  personal  estate  and  effects  of  the 
said  deceased  which  have  or  shall  come  to  his  hands, 
possession  or  knowledge,  or  into  the  hands  and  posses- 
sion of  any  other  person  for  him,  and  the  same  so  made 
do  exhibit  or  cause  to  be  exhibited  into  the  District 
Registry  of  Bodmin,  attached  to  Her  Majesty's  Court 
of  Probate,  whenever  required  by  law  so  to  do ;  and  the 
same  personal  estate  imd  effects,  and  all  other  the 
sonal  estate  and  efiects  of  the  said  deceased  at  the  times 
of  his  death,  which  at  any  time  after  shall  come  to  than, 
hands  or  possession  of  the  said  John  Bawden^  or  inl 
the  hands  or  possession  of  any  other  person  or  persoi 
for  him,  do  well  and  truly  administer  according  to  la' 
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(that  is  to  say)  do  pay  the  debts  which  he  did  owe  at  1868. 
his  decease;  and  further,  do  make  or  cause  to  be  made  Sandret 
a  true  and  just  account  of  hia  said  administration  when-  michkll. 
ever  required  by  law  so  to  do,  and  all  the  rest  and 
residue  of  the  said  personal  estate  and  effects  do  deliver 
and  pay  unto  such  person  or  persons  as  shall  be  entitled 
thereto  under  an  Act  of  Parliament,  intituled,  ^  An  Act 
for  the  better  settling  of  Intestates'  Estates,'  [22  &  23 
Car.  2.  c.  10.]  ;  and  if  it  shall  hereafter  appear  that  any 
last  will  and  testament  was  made  by  the  said  deceased, 
and  the  executor  or  executors  therein  named  do  exhibit 
the  same  into  the  said  Court,  making  request  to  have 
it  allowed  and  approved  accordingly,  if  the  said  John 
Bawden^  being  thereunto  required,  do  render  and  deliver 
the  said  letters  of  admimstration  (approbation  of  such 
testament  being  first  had  and  made)  into  the  said  Court ; 
then  this  obligation  to  be  void  and  of  none  effect,  or  else 
to  remain  in  full  force  and  virtue.''  The  declaration 
then  proceeded  to  allege  that  Edward  Bawden,  at  the 
time  of  his  death,  was  indebted  to  the  plaintiff  in  the 
sum  of  86/.  18^.,  which  still  remained  unpaid,  of  which 
debt,  and  the  non-payment  thereof,  John  Bawden  had 
notioe;  and  after  the  said  decease  personal  estate  and 
effects  of  Edward  Bawden  to  a  large  amount,  to  wit, 
600/.,  and  sufficient  wholly  to  pay  and  satisfy  the  said 
debt,  and  wherewith  John  Bawden^  as  administrator, 
could  have  satisfied  the  same,  came  to  his  hands  and 
posaession  as  administrator:  yet  he  did  not  well  and 
truly  adnunister  according  to  law  the  said  personal 
estate  and  effects,  and  wrongfully  wasted  and  appro- 
priated and  disposed  of  the  same  to  his  own  use,  and 
did  not  pay  the  said  debt  to  the  plaintiff,  and  thereby 
the  condition  of  the  bond  was  broken,  and  the  bond  was 
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1863.  forfeited.  And  by  reason  of  the  premises^  and  in  and 
Sahdret  a-bout  suing  John  Bawden  as  administrator  in  the  Court 
MicHBLL.  ^^  Queen's  Bench  for  the  said  debt,  and  obtaining  judg- 
ment and  execution  of  the  same,  and  endeavouring  to 
enforce  by  law  and  to  obtain  payment  of  the  same,  the 
plaintiff  was  put  to  great  cost  and  damage.  And  by 
reason  also  of  the  premises  in  and  about  causing  John 
Bawden  and  the  defendants  to  be  cited  into  the  Probate 
Court  for  the  purpose  of  the  plaintiff's  applying  for  and 
obtaining  the  assignment  thereinafter  mentioned,  and 
in  and  about  procuring  such  assignment,  the  plaintiff 
was,  before  this  suit,  obliged  to  pay,  and  to  incur  the 
liability  to  pay,  other  costs  and  expences.  The  de- 
claration concluded  by  alleging  that  after  the  said 
breach  of  condition,  and  after  the  death  of  John 
Bawdeny  to  wit,  on  the  19th  June^  1862,  the  bond  and 
all  benefit  and  advantage  arising  therefrom  was,  in* 
pursuance  of  an  order  made  by  the  Court  of  Probate, 
after  the  said  breach  of  condition  and  on  being  satisfied 
of  the  same,  and  in  piirsuance  of  the  provisions  of  the 
said  statute,  assigned  by  Edward  Francis  Jenner,  one  of 
the  registrars  of  the  said  Court,  to  the  plaintiff  (the 
plaintiff  being  named  in  that  behalf  in  the  said  order), 
the  said  assignment  being  duly  signed,  sealed  and 
executed  by  the  said  registrar ;  and  all  things  existed 
and  happened  necessary  to  entitle  the  plaintiff  to  have 
the  bond  assigned  to  hiro,  and  to  make  the  assignment 
to  him  valid,  and  to  entitle  him  to  recover  on  the  bond  , 
the  said  debt  and  the  damages  sustained  by  him  as^ 
aforesaid :  yet  the  defendants  had  not  paid  the  sameE 
or  any  part  thereof,  nor  the  sum  mentioned  in  the  bond^ 
or  any  sum. 

Plea.  That  the  only  breach  of  the  condition  of  th^ 
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bond  that  had  happened  or  been  committed  was  the        1868. 
non-payment  by  John  Bawden  of  the  said  debt  to  the      sandret 

Demurrer,  and  joinder  therein. 

Beplication.  That  John  Bawden  did  wrougftdly  waste 
and  misappropriate,  and  dispose  to  his  own  use,  per- 
sonal estate  and  effects  of  Edward  Bawden  sufficient  to 
pay,  and  wherewith  he  could  and  ought  to  have  paid, 
the  debt  to  the  plaintiff,  and  which  he  did  not  pay. 

Demurrer,  and  joinder  therein. 

Asplandy  for  the  plaintiff. — The  Act  to  amend  the  law 
relating  to  probates  and  letters  of  administration,  20  &  21 
Vtet.  c.  77,  sect  80,  repeals  so  much  of  the  former  Acts, 
21  H.  a  c.  5.  and  22  &  23  Car.  2.  c.  10.,  commonly 
called  the  Statute  of  Distributions,  as  require  a  bond  to  be 
given  by  the  person  to  whom  administration  is  granted ; 
and  sect  81  enacts,  that  '^  every  person  to  whom  any 
grant  of  administration  shall  be  committed  shall  give 
bond  to  the  Judge  of  the  Court  of  Probate  to  enure 
for  the  benefit  of  the  Judge  for  the  time  being,  and  if 
the  Court  of  Probate,  or  (in  the  case  of  a  grant  firom 
the  district  registry)  the  district  registrar,  shall  require, 
▼ith  one  or  more  surety  or  sureties,  conditioned  for  duly 
ocdlecting,  getting  in  and  administering  the  personal 
estate  of  the  deceased,  which  bond  shall  be  in  such  form 
as  the  Judge  shall,  from  time  to  time,  by  any  general  or 
special  order,  direcf  Sect.  82  regulates  the  penalty 
of  the  bond.  And  by  section  83  the  Court  may,  on 
application  made  on  motion  or  petition  in  a  summary 
way,  and  on  being  satisfied  that  the  condition  of  any 
such  bond  has  been  broken,  order  one  of  the  registrars 
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1868.  of  the  Court  to  assign  the  same  to  some  person  to  be 
Saxdrst  named  in  such  order;  and  such  person,  his  executors 
If  lOHELL.  ^'  administrators,  sha]l  thereupon  be  entitled  to  sue  on 
the  same  bond,  in  his  name,  both  at  law  and  in  equity, 
as  if  the  same  had  been  originally  given  to  him  instead 
of  to  the  Judge  of  the  Court,  and  shall  be  entitled  to 
recover  thereon  as  trustee  for  all  persons  interested  the 
full  amount  recoverable  in  respect  of  any  breach  of  the 
condition  of  the  said  bond.  The  bond  in  the  present 
case  follows  the  form  required  by  the  rules  made  by  the 
Court  of  Probate  in  pursuance  of  stat.  20  &  21  Viet, 
c.  77.,  which  form  provides  expressly  for  paying  the 
debts  of  the  intestate.  And  being  for  the  payment  of 
debts,  it  is  also  within  the  words  in  sect.  81,  ''adminis- 
tering the  personal  estate  of  the  deceased.^' 

The  old  authorities  decided  on  stat.  ^22  &  28  Car.  2. 
c.  10.,  and  the  form  of  the  bond  given  in  pursuance 
of  it,  have  no  bearing  on  a  bond  in  the  present  form. 
Stat.  21  H.  8.  c.  5.  s.  3.  directs  the  Ordinary  to  grant 
administration,  "  taking  surety  of  him  or  them,  to  whom 
shall  be  made  such  commission,  for  the  true  administra- 
tion of  the  goods,  chattels  and  debts  which  he  or  they 
shall  be  so  authorized  to  minister.'^    And  stat.  22  &  28 
Car.  2.  c.  10.  s.  2.  prescribes  the  conditions  of  the  bond, 
one  of  which  is  that  the  administrator  ''do  well  and        j 
truly  administer  according  to  law,**  without  specifying  the      ^ 
payment  of  debts.     In   The  Archbishop  of  Canterbury     '^ 
V.  Robertson  (a).  Lord  Lyndhurst,  remarking  on  Brown      ^ 
V.  The  Archbishop  of  Canterbury  (J),  says,  p.  710 :  "  In  -^ 
that  case  the  plaintiff  was  a  creditor,  and  in  his  i:eplica«- 
tion  had  assigned,  as  a  breach  of  the  condition  of  th^ 

(a)  ICr.^M.  690.  (6)  Lutw,  882. 
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bond^  that  the  intestate  was  indebted  to  him  by  bond  in  1863. 
a  sum  of  200/. ;  that  assets  to  that  amount  had  come  Sahdret 
to  the  hands  of  the  administrator^  and  that  the  bond  michell. 
debt  was  not  paid  by  the  administrator.  The  Court  of 
King's  Bench^  upon  demurrer^  gave  judgment  for  the 
plaintiff:  upon  a  writ  of  error  that  judgment  was  after- 
wards reversed^  upon  the  ground^  as  the  Court  stated, 
that  the  breach  assigned  was  not  within  the  meaning 
of  the  condition.  That  decision,  as  I  understand  it, 
amounted  to  this — that  the  object  of  the  Act  was  not 
to  provide  a  remedy  for  creditors,  for  they  already  had, 
by  law,  a  remedy*  for  the  recovery  of  their  debts ;  and 
therefore  that  the  breach  so  assigned  was  not  within  the 
intent  and  meaning  of  the  Act  of  Parliament — within 
the  meaning  of  the  Le^slature  at  the  time  they  passed 
that  law."  This  bond,  being  expressly  conditioned  for 
the  payment  of  debts,  the  breach  assigned  is  good,  and 
the  plea  is  bad. 

BvUar,  for  the  defendants. — The  first  point  arises  on  the 
replication,  which  is  in  the  nature  of  a  new  assignment. 
This  bond  does  not  comply  with  the  terms  of  stat. 
20  &  21  Vict.  c.  77.  s.  83.,  and  therefore  the  assignee 
cannot  sue  upon  it.  It  is  not  necessary  to  contend  that 
the  bond  is  void.  In  Edmonds  v.  Chaltis  (a)  it  was 
held  that  a  replevin  bond,  the  condition  of  which  was 
in  the  form  generally  used,  but  varied  from  the  terms  of 
stat  11  G.2.  c.  19.  8.  23.,  though  it  might  be  a  good 
voluntary  bond  between  the  parties,  could  not  be  assigned. 
[He  also  cited  Stansfeld  v.  HellaweU  (b).']  Sect.  81  says  » 
that  the  bond  shall  be  conditioned  *'  for  duly  collect- 
ing, getting  in  and  administering  the  personal  estate  of 
(a)  7  C.  B.  413.  {h)  7  Eich.  373. 
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1863.  the  deceased/'  There  are  six  conditions  in  this  bond : 
Sandbby  !•  '^^  making  an  inventory  of  the  effects  of  the  de- 
MioHBLL.  ceased.  2.  The  exhibiting  it  in  the  District  Registry 
of  the  Probate  Court  at  Bodmin.  3.  The  well  and 
truly  administering  the  effects  of  the  deceased.  4.  The 
making  a  true  account  of  his  administration.  5.  The 
administering  the  residue  of  the  effects  according  to 
Stat.  22  &  23  Car.  2.  c.  10.  6.  The  delivering  the 
letters  of  administration  into  the  Court  if  a  will  of  the 
deceased  should  be  discovered.  The  first  and  second 
conditions  are  not  within  stat.  20  &  21  VicL  c.  77. ;  the 
third  is  within  it;  but  the  fourth  and  fifth  are  not, 
and  the  fifth  may  involve  difficult  questions,  such  as 
that  of  domicile.  ICachbum  C.  J.  If  the  bond  had 
been  assigned  to  the  administrator  it  would  have  im- 
posed no  new  obligation  on  him :  he  must  administer 
according  to  the  Statute  of  Distributions.]  The  con- 
dition of  the  bond,  given  in  pursuance  of  stat.  22  &  28 
Car.  2.  c.  10.  s.  2.,  did  not  bind  the  administrator  to 
distribute  the  surplus  of  the  intestate's  estate,  after  pay- 
ment of  debts,  until  there  had  been  a  decree  of  the 
Ecclesiastical  Court ;  The  Archbishop  of  Canterbury  v. 
Tappen  (a).  Although  stat.  20  &  21  Vict.  c.  77.  8.  8a 
repeals  the  old  statutes,  it  does  not  repeal  the  power 
of  the  Probate  Court  to  make  a  decree  with  refer- 
ence to  the  administration  of  the  residue.  [He  referred 
to  sect.  23.]  [^Cockburn  C.  J.  The  administrator  has 
duties  to  perform  independently  of  a  suit  and  the  -decree 
of  the  Court.  Crompton  J.  Is  not  the  form  of  the 
bond  in  the  nature  of  procedure  ?  The  Judge  of  the 
Probate  Court  is  to  make  general  regulations  and  it  is 
his  duty  to  direct  the  form  of  the  bond.     By  stat 

(a)  8B.^  a  151. 
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20  &  21  Vict  c.  77.  s.  119.  the  rules  and  orders  so  made        1863. 
are  to  be  laid  before  the  two  Houses  of  Parliament.      Sandeey 
After  that,  must  they  not  be  considered  valid  ?]     Sect,      michell. 
119  probably  refers  to  the  rules  and  orders  to  be  made 
in  pursuance  of  sect  60  for  regulating  the  procedure 
and  practice  of  the  County  Courts  in  relation  to  their 
jurisdiction  and  proceedings  under  this  Act.     But  the 
laying  of  rules  and  orders  before  the  Houses  of  Parlia- 
ment  cannot  give  validity  to  a  bond  the  condition  of 
which,  though  firamed  according  to  those  rules,  does  not 
comply  with  the  statute. 

Secondly.  The  breach  alleged,  viz.,  the  non-payment 
of  a  debt  due  from  the  administrator  qua  administrator 
to  a  creditor,  is  not  a  breach  of  the  condition  to  admi- 
nister truly  according  to  law.  In  Brown  v.  The  Arch- 
bishop of  Canterbury  (a),  where  the  Court  of  Exchequer 
Chamber  reversed  the  judgment  of  this  Court,  the  con- 
dition of  the  bond  was  in  substance  the  same  as  in  the 
present  form,  and  the  only  difference  between  the 
two  cases  is  that,  in  that  case,  there  was  a  debt 
by  obligation.  The  reasons  of  the  judgment  in  the 
Exchequer  Chamber  do  not  appear ;  but  one  may  be 
that  if  non-payment  of  a  debt  was  a  breach,  the  admi- 
nistrator might  be  concluded  from  paying  funeral  ex- 
pences  which  have  precedence  even  before  a  bond  debt. 
This  point  is  governed  by  the  question  whether  this  is 
an  assignable  bond ;  and  the  judgment  of  Lord  Lj/nd- 
httrst  in  The  Archbishop  of  Canterbury  v.  Robertson  (b) 
shews  that,  according  to  the  old  authorities, —  The 
Archbishop  of  Canterbury  v.  Willis  (c),  Greenside  v. 
Benton  (d),  recognised  in  The  Archbishop  of  Canterbury 

{a)  LiUw.  882.  (h)  I  Or.  ^  M.  690.  710. 

{€)  1  8alk.  315.  (d)  3  At^,  248. 

VOL.    III.  2    E  B.    &   8. 
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1863.  V.  Tappen  (a), — a  creditor  could  not  sue  for  nonpaTment 
Sandret  ^^  ^  ^^^*  ®^  ^^  bond,  even  though  he  alleged  a  devas- 
tavit which  prevented  the  debt  being  paid.  [^Crompton  J. 
referred  to  1  William^ s  Executors,  470,  and  note  (J), 
5th  ed.]  Sect.  83  of  stat  20  &  21  VtcL  c.  77.  for  the  first 
time  introduced  an  action  on  the  administration  bond 
by  a  creditor,  but  it  did  not  alter  the  law  except  in  that 
respect     [He  was  then  stopped.] 

Aspland,  in  reply. — The  intention  of  the  L^datore^ 
in  passing  stat.  20  &  21  Vict.  c.  77.,  was  to  sweep  away 
the  old  law  so  far  as  restrained  a  creditor  firom  suing  on 
the  administration  bond  to  enforce  payment  of  his  debt 
{^fVightman  J.    An  individual  creditor  has  his  remedy 
to  recover  his  debt  by  action  against  the  administrator.] 
The  payment  of  debts  is  a  most  important  part  of 
administration,  because  the  next  of  kin  has  only  an 
interest  in  the  residue.     The  bond  under  stat.  21  H.  8. 
c.  5.  was  as  general  as  this  is ;  and  the  things  mentioned 
in  the   condition   of  this  bond  are  comprised  within 
stat.  20  &  21  Vict.  c.  77.  s.  81.     The  making  an  inven- 
tory is  matter  of  practice  only.     The  bringing  in  of  the       s 
will  is  required  by  sect.  75,  and  the  duties  of  an  admi-     * 
nistrator  do  not  end  as  soon  as  a  will  is  discovered*   ..^ 
Even  if  part  of  the  condition  of  this  bond  goes  beyond  J& 
the  statute,  the  condition  may  be  split,  and  that  parL^r 
would  be  surplusage,  and  the  bond  would  be  assignablesv^ 
notwithstanding.     Further,  the  bond  may  be  considerediEa 
as  sued  upon  by  the  assignee  as  trustee  for  all  person^^Bi 
interested.     Stat.  20  &  21  Vict.  c.  77.  has  express  refer — 
ence  to  creditors ;  the  repealed  Acts  had  reference  only 
to  distribution  amongst  the  legatees,  the  next  of  kin,  and 

(a)  8JB.4-a  151. 
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persons  entitled  to  the  residue;  per  Lord  Hardwiche,  in        1868. 
WalUs  V.  Pipm  {a).  Sandb£t 


CocKBUBN  C.  J,  Under  the  old  law  the  administration 
of  the  estate  and  effects  of  an  intestate  was  within  the 
jurisdiction  of  the  ecclesiastical  authorities,  and  the  Ordi- 
nary was  empowered  to  take  a  bond  from  the  administrator 
to  ensure  due  administration.  When  the  jurisdiction  of 
the  Ecclesiastical  Courts  in  matters  testamentary  was 
abolished^  and  the  jurisdiction  of  the  Judge  of  the  Court 
of  Probate  substituted,  it  became  necessary  to  give  him 
the  power  to  exact  a  bond  for  due  administration,  which 
before  was  vested  in  the  Ordinary ;  and,  inasmuch  as  it 
would  have  been  inconvenient,  where  it  was  necessary 
to  assign  the  bond,  that  a  suit  to  enforce  it  should 
be  instituted  in  the  name  of  the  Judge  of  the  Probate 
Court,  a  new  enactment  was  introduced  enabling  a  cre- 
ditor to  whom  the  bond  had  been  assigned  to  sue  in  his 
own  name,  not  for  his  own  benefit,  but  as  trustee  for  all 
persons  interested  in  the  estate.  That  shews  an  intention 
to  leave  the  effect  of  the  assignment  of  the  bond  as  it 
stood  under  the  old  law.  Now  it  is  clear,  on  the  autho- 
rities, that  a  creditor  taking  an  assignment  of  the  bond 
given  to  the  Ordinary,  could  sue  for  the  benefit  of  all 
persons  interested,  but  not  for  his  own  debt,  even  though 
he  allied  a  devastavit  as  the  reason  why  the  adminis- 
trator was  not  able  to  pay.  On  the  present  pleadings 
die  plaintiff,  the  creditor,  alleges  the  non-payment  of 
bis  debt;  it  is  true  he  alleges  a  devastavit,  but  only 
as  the  reason  why  his  debt  is  not  paid.  That  is  the 
very  case  in  which  the  authorities  tell  us  he  cannot 

(a)  Amhl  183. 
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1863.        sue.     In  any  way  in  which  we  read  the  plea  and  the 
Samdrict     replication,    the  present  case  is  within  the  authority 
Mich'kll.      ®^  *^®  ^^*®^  ^^^^  ^^  ^^^  Archbishop  of  Canterbury  v. 
Robertson  (a)  ;    and   the  law  laid   down  there  is  un- 
touched by  Stat.  20  &  21  Vict.  c.  77.,  except  that,  instead 
of  suing  in  the  name  of  the  Ordinary,  the  creditor  now 
sues  in  his  own  name  as  assignee  of  the  bond,  mutatis 
.    mutandis.     Our  judgment  therefore  must  be  for  the 
defendants. 

I  will  add,  that  the  law  is  based  on  the  soundest  prin- 
ciple :  the  bond  is  taken,  not  for  the  benefit  of  any  par- 
ticular person,  but  for  the  due  distribution  of  the  estate 
generally ;  and  it  cannot  be  put  in  force,  for  the  benefit 
of  any  particular  creditor  who  has  peculiar  remedies, 
which  ought  not  to  be  mixed  up  with  that  which  is 
intended  for  the  benefit  of  those  who  are  generally 
interested  in  the  estate. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  The  recent 
statute,  20  &  21  Vict,  c.  77.,  has  made  no  alteration  in 
the  law  beyond  this,  that  it  enables  a  creditor,  on  having 
the  bond  assigned  to  him,  to  sue  in  his  own  name  instead 
of,  as  before,  in  the  name  of  the  Ordinary.  The  point 
has  been  already  decided;  and  I  refer  to  the  cases  dted 
in  Tlie  Archbishop  of  Canterbury  v.  Robertson  (a),  as 
authorities  for  the  opinion  which  I  entertain,  that  the 
plaintiff  cannot  maintain  an  action  on  the  ground  which 
he  suggests  in  his  declaration  and  replication.  Lord 
Lyndhurst  C.  B.,  delivering  the  judgment  of  the  Court 
in  that  case,  points  out  that  the  law  clearly  was  that  a 
creditor  shall  not  sue  for  his  debt  upon  the  bond  even  if 

(a)  1  Cr.  4'  M.  690.  710. 
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be  suggests  a  devastavit     That  is  exactly  applicable  to  1863. 

tbe  present  case :  the  only  change  being  that  the  action  Sandret 

in  form  is  in  the  name  of  the  assignee^  instead  of  the  michell. 
Ordinary. 

CaoMPTON  J.  The  Lord  Chief  Justice  and  my  brother 
Wightman  have  pointed  out  the  true  distinction^  that 
the  bond  may  be  enforced  for  a  general  wasting  of  the 
estate^  but  not  to  compel  payment  of  the  debt  of  a 
creditor^  even  though  he  allege  a  devastavit  which  has 
led  to  the  non-payment;  and  the  creditor^  though  now 
suing  in  his  own  name,  is  essentially  in  the  same  position 
as  the  Archbishop  was  before  the  passing  of  stat.  20  & 
21  Vict  c.  77.  The  cases  which  were  cited  by  the  Lord 
Chief  Justice  and  my  brother  Wightman,  decided  under 
the  old  law,  shew  that  the  Ordinary  could  only  sue  for 
the  general  benefit  of  the  persons  interested,  and  not  for 
the  non«payment  of  a  particular  debt.  The  only  difficulty 
on  this  part  of  the  case  arises  from  the  somewhat  loose 
way  in  which  the  pleadings  are  framed;  because  the 
declaration,  although  setting  out  the  bond,  alleges  a 
breach  of  the  condition  by  non-payment  of  the  plain- 
tiflTs  debt,  and  then  states  the  damages  arising  from  the 
detention  of  it ;  and  after  stating  the  assignment  of  the 
bond  there  is  this  general  allegation,  that  "  all  things 
existed  and  happened  necessary  to  entitle  the  plaintiff  to 
have  the  bond  assigned  to  him,  and  to  make  the  assign- 
ment to  him  valid,  and  to  entitle  him  to  recover  on  the 
bond  the  said  debt  and  the  damages  sustained  by  him.^^ 
liooking  at  all  these  allegations  I  think  the  present  case 
is  brought  within  those  referred  to  by  my  brother  fVight- 
num,  for  they  shew  that  the  plaintiff  is  a  creditor  suing 
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1863.  for  his  own  debt  and  for  damages  for  the  detention  of  it^ 
Sandret  *"^d  not  for  the  beneiSt  of  the  estate  generally. 
MicHELL.  •  A.8  to  the  subsequent  pleadings.  The  plea  merely  states 
that  the  only  breach  of  the  condition  was  the  non- 
payment of  the  debt :  to  this  the  replication  is^  that  the 
administrator  ^^  did  wrongfully  waste  and  misappropriate^ 
and  dispose  to  his  own  use^  personal  estate  and  effects 
of  Edward  Bawden  sufficient  to  pay,  and  wherewith  he 
could  and  ought  to  have  paid,  the  debt  to  the  plaintiff  i^' 
which  either  fortifies  the  declaration  by  saying  tiiat  the 
reason  why  the  defendants  did  not  pay  the  debt  was  a 
devastavit  of  the  effects  of  the  intestate,  or  is  a  departure 
from  the  declaration^  asserting  a  new  breach,  and  so  ii 
bad  on  general  demurrer  according  to  recent  authorities. 
But  I  understand  it  as  fortifying  the  declaration  by 
shewing  how  the  non-payment  of  the  debt  for  which  the 
creditor  is  suing  arose,  viz.,  by  a  devastavit 

Mellob  J.  concurred. 

Aspland  asked  to  be  allowed  to  amend  the  dedaration, 
so  that  the  plaintiff  should  sue  as  trustee  under  sect.  83 
of  Stat.  20  &  21  Vict.  c.  77. 


Per  Curiam.     Upon  payment  of  costs  within  oi 
month  the  plaintiff  to  be  at  liberty  to  amend ;  oth 
judgment  for  the  defendants. 
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1868. 


The  Queen  against  Head  and  The  Metropolitan  Saturday, 

Board  of  Works.  '- 

Metropolis 
Loccd  Mancuie' 
The  Metropolis  Local  Management  Act,  18  &  19  Vict,  c,  120.  «.  161.   ^ment  Act, 
enacts  that  the  sewers  rate  shall  be  levied  on  the  persons  and  in  respect    X8  4*  19  Vict, 
of  the  property  rateable  to  the  relief  of  the  poor,  and  shall  be  assessed   c,  120.  m.  161. 
vpon  the  net  annual  value  of  such  property  ascertained  by  the  rate  for    i'($3^  \q^ 
the  time  being  for  the  relief  of  the  poor.    Sect.  163  provides  that  the    Sewers  rate, 
seweis  rate  shall,  as  resards  land  used  as  arable,  meadow,  or  pasture  Mains  and 
eround  only,  or  as  woodland,  orchard,  market  garden,  hop,  herb,  flower,   pipes  of  Oas 
anit,  or  nursery  ground,  be  assessed  and  levied  in  the  proportion  of  one-    Company. 
fourth  part  only  of  the  net  annual  value.    And  sect.  164  provides  "  that 
where  any  property  was  at  the  time  of  the  issuing  of  the  first  commission 
under  the  said  Act  of  the  11  &  12  Vict,  c,  112.  (The  Metropolitan  Com- 
missions of  Sewers  Act),  entitled  to  exemption  from  or  to  any  reduction  or 
allowance  in  respect  of  the  sewers  rate,  such  exemption,  reduction,  or 
allowance  shall  be  observed  and  allowed  in  levying  any  sewers  rate 
tinder  this  Act."    On  appeal  by  a  gas  light  and  coke  Company  against  a 
eewcrs  rate,  in  which  they  were  assessed  in  respect  of  their  mains  and 
^pea  upon  their  net  annual  value  ascertained  by  the  poor  rate  for  the 
'^ime  being,  the  Sessions,  being  of  opinion  that  the  appellants  derived 
Only  half  of  the  benefit  in  respect  of  their  mains  a^d  pipes  as  compared 
^v^rith   otherproperty  in  the  parish,  reduced  the  rate  to  one  half  the 
ilTiinnnt      H!eld  that,  inasmuch  as  the  mains  and  pipes  did  not  fall  within 
%Jie  description  of  property  mentioned  in  sect.  163,   nor  within   any 
^^zexnption  or  reduction  mentioned  in  sect.  164,  the  appellants  were  not 
^ftntitled  to  any  deduction  on  the  ground  of  the  mains  and  pipes  deriving 
"^  benefit  than  other  property  from  the  sewers. 


^^^N  appeal  at  the  Middlesex  Quarter  Sessions,  by  The 
Imperial  Gas  Light  and  Coke  Company,  against  a 
^^ewers  rate,  made  by  William  Buxton  Head,  a  person 
^^ppointed  by  the  Metropolitan  Board  of  Works  to  levy 
^:3QOney8  required  by  the  Board  for  the  parish  of  Fulham, 
lE^ursuant  toistat.  18  &  19  Vict.  c.  120.  s.  168.,  the  Quar- 
Sessions  reduced  the  rate  to  one  half  the  amount, 
subject  to  the  opinion  of  this  Court  on  the  following 


The  appellants  are  a  Company,  incorporated  by  Act 
^^f  Parliament,  for  supplying  the  public  with  gas.     The 
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1863.       ^*®  i^  question  was  duly  made^  allowed  and  pnblislied. 
The  Queen    ^^^  heading  was  as  follows : 


Head,  &c. 


"  A  rate  or  assessment,  made  this  25th  May,  1861, 
imder  and  by  virtue  of"  stat.  18  &  19  Fict  c.  120., 
"  intituled  '  An  Act  for  the  better  Local  Management 
of  the  Metropolis",  after  the  rate  of  4d.  in  the  £  upon 
the  net  annual  value  of  the  property  by  law  rateable  to 
the  relief  of  the  poor  within  that  part  of  the  parish  of 
Fulham,  in  the  county  of  Middlesex,  which  was  at  or 
immediately  before  the  determination  and  expiration  <rf 
The  Metropolitan  Sewers  Act,  1848,  included  in  the 
Counter  Creek  separate  sewerage  district  (except  so  far 
as  regards  land  in  the  said  part  of  the  said  pariah  used 
as  arable,  meadow  or  pasture  ground  only,  or  as  wood- 
land, orchard,  market  garden,  hop,  herb,  flower,  fruit  or 
nursery  groimd,  which  said  last  mentioned  land  is,  in 
and  by  this  assessment,  assessed  in  the  proportion  of  one 
fourth  part  only  of  the  net  annual  value-  of  such  land), 
for  levying,  in  the  said  part  of  the  said  parish  of  Fulham, 
the  sum  of  340&  14s.  Gd,  required  by  the  Metropolitan 
Board  of  Works  for  the  purposes  of  the  first  mentioned 
Act,  for  the  year  ending  the  31st  December,  1857,  by 
me,  William  Buxton  Head,  of  &c.,  being  the  person 
duly  appointed  by  the  said  Board,  under  the  provisions       -■ 

of  the  said  first  mentioned  Act,  to  levy  the  money  re-    

quired  by  them  as  aforesaid ;  which  amount  the  Board  of  'J^ 
Works  for  the  Fulham  District,  constituted  by  the  said  ^^^ 
first  mentioned  Act,  were  required,  by  a  precept  of  the 
said  Metropolitan  Board,  made  on  the  6th  August,  1858^ 
and  directed  to  be  duly  served  upon  the  said  District 
Board  of  Works,  pursuant  to  the  provisions  of  the  said 
first  mentioned  Act,  to  pay,  within  the  time  and  in  the 
manner  therein  limited,  and  which  amount  the  saicZ  ^ 
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District  Board  of  Works  for  the  Fulham  District  had,        1863, 
before  the  appointment  of  me  as  aforesaid  by  the  said    xhTouEEN 
Metropolitan  Board,  made  default  in  paying  as  required      ^L^ii  &c. 
by  the  said  precept/' 

The  appellants  were  rated  and  assessed  in  respect  of 
their  '^  Gas  works,  consisting  of  retort  houses,  and  retorts 
therein,  purifier  and  purifying  houses,  lime  sheds,  gas 
holders,  valve  house,  the  fixed  machinery,  various  build- 
ings and  appurtenances,  wharf  and  lay-byes,  their  mains 
and  apparatus  for  supplying  persons  with  gas,  clerks' 
houses,  lodge,  &c.,  &c./'  the  rateable  value  being  stated 
at  3910/.  and  90/.  The  appellants  are  occupiers  of  land 
in  the  parish  of  Fulham  by  (amongst  other  things)  their 
mains  and  pipes  for  supplying  persons  with  gas^  and  the 
sum  of  90/.  appearing  in  the  assessment,  against  which 
this  appeal  was  made,  was  the  rateable  value  of  such 
uains  and  pipes.  The  above  assessment  on  the  gas 
Company  was  made  on  the  net  annual  value  of  the 
iroperty,  and  was  identical  with  the  assessment  on  the 
ame  property  in  the  rate  for  the  relief  of  the  poor  in 
he  parish.  The  amount  of  90/.  was,  for  the  purpose 
>f  this  case,  to  be  taken  as  the  fair  annual  value  of  the 
aid  property,  assuming  that  the  Company  were  to  be 
jBsessed  in  respect  of  their  mains  and  pipes  on  the  same 
irinciple  as  the  occupiers  of  houses  and  other  rateable 
oroperty  in  the  parish.  The  expences,  in  respect  of  which 
be  rate  in  question  was  made,  were  incurred  by  the 
3oard  for  the  formation  and  maintenance  of  the  main 
Qwers  necessary  for  the  drainage  of  the  district  in  which 
lie  parish  is  contained. 

At  the  hearing  of  the  appeal  the  appellants  contended 
liat,  the  mains  and  pipes  being  used  only  for  the  purpose 
rf  conveying  gas  for  lighting  the  parish,  they  derived  a 
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H:e«j   fa. 


ine  ass  rHTmHi,     Ii  -na  an vniivd 


lit  Jtorf  d.  tie  pocr.  jaii 

acace  "17  liir.  cr  bj-  sise  zrac 

of«:ai£.I^kl9  Ficl.  c  130^  or 

11  k  ]2  Hctf.  €.  11^,  vne  propcrlr  rated. 

The  QoafBET  Sessotu^  beim?  of  opoDaQ  dial  tbe  appd- 
iaitts  derhred  onlrlulf  of  die  benefit  in  respect  of  tlieir 
mains  az^d  pipes  ai  compared  widi  odier  ptiipeitji  in  die 
pamhy  redooed  die  lare  to  one  half  the  amoont. 

If  this  Court  should  be  of  opinion  that  die  Qnarter 
Seifiions  were  empowered  to  take  into  oonnderation 
amount  of  benefit  that  accrued  to  the  aj^idlanlBy  and 
make  anv  reduction  on  that  groond,  the  order 
the  rateable  value  of  the  mains  and  pipes  from  901L 
\T>L  was  to  stand ;  otherwise,  the  original  rateable 
was  to  be  retained. 

«/.  Clerk,  WooUM  and  A.  V.  Richards,  for  the  appeT^ 
lai lis. — The  Sessions  have  found  that  the  property  of  HM^. 
api>cllants,  consisting  of  mains  and  pipes,  deriyes 
the  outlay  on  the  sewers  only  half  the  benefit  which 
pro|icrty  in  the  parish  deriTes,  and  therefore  they 
right  in  reducing  the  rate  on  them  to  one  half  the 
giiiul  amount.     The  Metropolis  Local  Management  Ac$ 
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18  &  19  VicL  c.  120.  s.  161.,  directs  that  the  sewers  rate,  1863. 
lighting  rate  and  general  rate  "  shall  be  levied  on  the  The  Queen 
persons  and  in  respect  of  the  property  by  law  rateable  ^^^  ^ 
to  the  relief  of  the  poor  in  the  respective  parishes,  and  shall 
be  assessed  upon  the  net  annual  value  of  such  property 
ascertained  by  the  rate  for  the  time  being  for  the  relief  of 
the  poor.''  Sect.  163  provides,  "  that  any  sewers  rate 
raised  under  this  Act  shall,  as  regards  all  land  used  as 
arable,  meadow,  or  pasture  groimd  only,  or  as  woodland, 
orchard,  market  garden,  hop,  herb,  flower,  fruit,  or  nursery 
ground  be  assessed  and  levied  in  the  proportion  of  one 
fourth  part  only  of  the  net  annual  value  of  such  land.'' 
And  sect.  164  provides  "  that  where  any  property  was  at 
the  time  of  the  issuing  of  the  first  commission  under  the 
said  Act  of  the  11  &  12  Vict  c  112.,  entitled  to  exemption 
from  or  to  any  reduction  or  allowance  in  respect  of  the 
sewers  rate,  such  exemption,  reduction,  or  allowance  shall 
be  observed  and  allowed  in  levying  any  sewers  rate  under 
tlus  Act."  This  section  shews  that  the  Legislature  con- 
sidered that  partial  exemptions,  reductions,  or  allowances 
ensted  under  the  old  law ;  and  it  preserves  any  exemption 
or  reduction  to  which  property  is  entitled  either  by  law 
or  by  the  practice  of  the  separate  sewerage  Commissioners 
at  the  time  of  the  first  commission,  under  the  Act  for  the 
Metropolitan  Commissions  of  Sewers,  11  &  12  Vict  c.  112. 
Sect.  76  of  the  last  mentioned  Act  contains  a  similar  pro- 
viso to  sect.  164  of  the  other  Act,  viz.,  "  that  where  in  any 
separate  sewerage  district  any  property  ib  by  law  or  by 
the  practice  of  the  existing  commissions  or  Commis- 
sioners of  sewers  entitled  to  exemption,  wholly  or  par- 
tially,  from  or  to  any  reduction  or  allowance  in  respect 
of  the  sewers  rate,  the  Commissioners  shall,  in  making 
the  district  sewers  rate,  observe  and  aUpw  such  exemp- 
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1863.        tion,  reduction,  or  allowance,"    And  in  The  Metropolitan 
The  Queen     Board  of  Works  v.  The  VatLxhall  Bridge  Company  (a). 
Head,  &c.     Lord  Campbell^  delivering  the  judgment  of  the  Court, 
said,  p.  982,  "  We  therefore  cannot  judicially  determine 
the  great  question  meant  to  be  submitted  to  us,  whether, 
under  stat  11  &  12  Vict.  c.  112.,  property  is  to  be  rated 
according  to  the  old  established  principle  of  the  law  of 
sewers,  having  regard  to  the  benefit  derived  from  the 
sewers  by  the  property  to  be   rated,  or  aU  property 
within  the  district  is  to  be  assessed  uniformly  as  for  a 
poor  rate  or  highway  rate  :"  but  the  Court,  solicited  by 
both  parties,  intimated  their  opinion  upon  the  question, 
and  Lord  Campbell,  after  reading  sect  7%  added,  p.  983, 
"This  seems  clearly  to  intimate  that,  in  rating,  the  benefit 
derived  from  the  sewers  by  the  property  rated  shall  still 
be  regarded.''     [Crompton  J.     I  never  had  this  point  in 
my  mind  as  far  as  I  was  party  to  the  judgment  in  that 
case :  I  was  only  present  during  the  first  part  of  the 
argument.]     In   TTie    Overseers   of  St.  Botolph  without 
Aldgatey  appts.,  The  Board  of  Works  for  the  Whitechapel 
District,  respts.  {h),  which  was  the  case  of  a  cleansing 
and   lighting  rate  under  sect.  158,  if  the  Board   had 
considered  that  one  portion  of  the  district  derived  less 
benefit  than  another,  and  had  made  the  rate  accordingly, 
this  Court  would  not  have  interfered  with  the  exercise 
of  their  discretion  ;  and,  according  to  the  law  of  sewers, 
the  amount  of  benefit  derived  governs  the  amount  of 
liability.     In  Callis  on  Setoers,  pp.  222-3,  2d  ed.,  it  is 
said,  "  It  may  be  a  grand  question,  whether  these  laws 
of  sewers  will  permit  any  exemptions  to  any  person  or 
persons,  and  by  the  strict  penning  of  the  words  of  this 
commission,  it  seems  to  oppose  all  such  privileges  and 

(a)  lE.^B.  904.  (b)  29  /.  J.  M.  C.  228. 
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discliarges^  as  exemptions  be ;  The  ancient  commission  1863. 
which  is  in  the  Register,  and  in  Fitz.  Nat.  Br.  are  The  Queen" 
exceeding  strict/'  After  setting  out  the  words,  he  pro-  ^L^^^  &c. 
ceeds :  ''And  the  words  in  our  statute  be  in  effect,  '  and 
all  such  which  reap  profit  or  sustain  damage,  shall  be 
assessed ;'  which  words  seem  not  to  admit  of  discharges : 
Yet  in  my  opinion  out  of  the  strict  words  of  these  com- 
missions there  be  some  exemptions,  though  not  expressed 
in  words,  yet  supplied  in  reason,  and  are  to  be  added  in 
construction.  First,  for  the  grounds  lying  between  the 
sea  banks  and  the  seas  are  in  reason  exempted  from  the 
chaise  of  the  banks  and  walls,  because  they  can  take  no 
safety  thereby.  Secondly,  those  grounds  which  be  upon 
an  ascent,  and  not  on  the  level,  are  also  by  the  rule  of 
reason  exempted  from  assesses  to  be  imposed  only  by 
the  power  of  these  laws.''  He  then  gives  other  examples 
of  exemption.  The  principle  that  property  benefited  in 
different  degrees  is  to  be  rated  differently  was  carried 
out  in  Bex  v.  The  Commissioners  of  Sewers  for  the  Tower 
Hamlets  (a).  Lord  Tenterden  said,  p.  521,  "  The  principle 
has  always  been  laid  down  and  acted  on,  that  no  person 
\a  to  contribute  to  the  expense  except  those  who  derive 
benefit  from  it."  [^Cockbum  C.  J.  Callis  does  not  lay 
down  that  where  property  derives  some  benefit  it 
shall  be  assessed  in  proportion  to  the  benefit.  The 
first  and  second  instances  he  gives  are  cases  in  which  no 
benefit  is  derived.]  It  would  be  strange  that  the  super- 
incumbent land  should  be  subject,  under  sect.  1 63,  to  a 
rate  at  one-fourth,  and  that  the  mains  and  pipes  under 
it  should  be  rated  at  the  full  value  assessed  in  the  poor 
rate.  In  Soady  v.  WHson  {b)  there  is  only  a  semble  in 
the  marginal  note  that  in  an  action  against  the  Com* 

(a)  9B.^Cr.  517.  (f>)  S  A.  4- E.  248. 
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1863.        missioners  for  levying  a  rate,  if  it  appeared  that  they 
I  The  Queen    ^*^  jurisdiction,  this  Court  would  not  inquire  whether 
Head  &c     *^®  ^*^®  ^^  proportioned  to  the  benefit  received  from 
the  sewerage  by  the  party  rated. 

Metcalfe  {Hertslett  with  him)>  for  the  respondents. — 
If  property  within  a  district  derives  some  benefit  from 
the  drainage  works,  The  Metropolis  Local  Management 
Act,  18  &  19  Vict  c.  120.,  prescribes  the  mode  of  rating. 
Sect.  161  directs  that  the  rate  shall  be  assessed  npon 
the  net  annual  value  as  ascertained  by  the  poor  rate; 
and  it  is  not  contended  that  the  mains  and  pipes  of  the 
appellants  are  not  assessable  to  the  poor  rate  on  the  full 
value.  Sect  163  is  not  applicable  to  mains  and  pipes ; 
neither  does  it  direct  that  the  rate  shall  be  in  proportion  to 
the  benefit  derived.  The  present  case  is  not  within  any 
exemption  contemplated  by  the  164th  section.  The 
Metropolitan  Board  of  Works  v.  The  Vauxhall  Bridge 
Company  {a)  is  distinguishable.  Lord  Campbell  C.  J., 
at  the  end  of  the  judgment,  p.  984,  said,  "  We  must 
refrain  from  giving  any  opinion  as  to  whether  benefit 
was  derived  from  the  sewers  to  any  or  what  part  of 
the  property,  which  the  Commissioners  must  be  ftdly 
competent  to  determine.^^  And  in  that  case  it  was 
contended  that  the  bridge  was  not  within  the  jurisdic- 
tion of  the  Commissioners.  In  Masters  v.  Scroggs  (i), 
and  Stafford  v.  Hamston  (c),  the  person  assessed  to  the 
sewers  rate  received  no  benefit.  The  principle  that 
actual  benefit  received  by  the  property  regulates  the 
imposition  of  the  sewers  rate  was  carried  out  in  Reg,  v. 
The  Great  Western  Railway  Company  {d),  and  Good^ 

(a)  7  E.^B.  964.  (h)  3  M.  #  S.  447. 

(c)  2B.4-B.  G91.  (d)  E.  R  ^\  E.  600. 
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child,  appt.  The  Trustees  of  St.  John,  Hackney,  respts.  (a) ;        1863. 
though,  in  the  latter  ease^  the  tithe  commutation  rent    The  Queen 
charge  was  held^  exempt  from  the  lighting  and  sewers     hbad,  &c. 
rate,  under  stat.  18  &  19  Vict.  c.  120.  8.  161.,  because, 
in  Hackney^  tithes  had  not  been  previously  rated  to  the 
sewers  rate.   In  Dorling,  appt..  The  Epsom  Local  Board 
of  Health,  respts.  (A),  where  a  special  district  rate  was 
laid  on  the  whole  district  under  sect.  86  of  stat.  11  &  12 
Vict.  c.  68.,  and  a  large  part  of  it,  ovring  to  the  inclina- 
tion of  the  ground  and  the  character  of  the  occupation, 
derived  no  direct  or  immediate  benefit  from  the  works,  it 
was  held  that  the  benefit  to  the  district  was  the  general 
criterion,  though  it  was  discretionary  with  the  Local 
Board   whether  they  would  divide  the  district  under 
sect.  89.     (He  was  then  stopped  by  the  Court) 

CocKBU&N  C.  J.    The  result  of  the  discussion  is  that 
the  order  of  Sessions  must  be  quashed. 

I  do  not  wish  to  be  considered  as  infringing  upon 
flie  doctrine  laid  down  in  Callis  on  Sewers,  that  pro- 
perty can  only  be  assessed  to  a  sewers  rate  if  it  derives 
benefit  firom  the  sewer.    That  doctrine  was  applied  by 
this  Court  in  The  Metropolitan  Board  of  Works  v.  The 
Vauxhall  Bridge  Company  (c),  and  I  adopt  all  that  was 
there   said  by  Lord   Campbell,  which  is  in  efiect  the 
doctrine  laid  down  by  Callis.    But  when  we  apply  the 
doctrine  practically,  I  understand  that  the  question  of 
the  rateability  of  a  given  area  to  a  sewers  rate  is  not  to  be 
^letermined  by  the  accidental  and  temporary  use  to 
^hich  it  is  applied  at  the  time ;  for,  owing  to  the  changes 

(fl)  KB,^E.  1,  46.  (b)  5E.^B.  471. 

(e)  1  K^B.  964. 
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1863.        which  are  continually  taking  place  in  the  suburbs  of  the 
The  QuEEH     Metropolis,  where  there  are  open  fields,  or  where  a  hovel 
Head  &c.     stands   to-day,   a  great  mansion  may  be   erected  to- 
morrow ;  but  by  ascertaining  whether  the  property  is 
drained,  either  immediately  or  mediately,  so  as  to  deriye 
benefit  firom  the  drainage  works  in  respect  of  which  the 
rate  is  imposed ;   and,  as  soon  as  the  fact  of  the  rate- 
ability  is  established,  it  is  not  a  question  of  degree  depend- 
ing upon  the  particular  use  to  which  the  premises  may 
for  the  time  be  applied.     The  principle  on  which  the 
rateability  depends  is  that  which  the  Legislature  has 
established,  namely,  the  value  of  the  premises  as  as- 
sessed to  the  poor  rate :  it  is  not  a  question  of  d^ree 
with  reference  to  the  quantum  of  benefit  which  the 
property  derives,  but  a  question  of  degree  withreference  to 
the  value  of  the  property.  The  question  of  benefit  is,  indeed, 
more  or  less  involved  in  that  of  value ;  because  the  degree 
of  benefit  which  property  derives  from  drainage  works 
depends  on  its  value  arising  from  the  purposes  to  which 
the  area  may  be  applied,  whether  to  common  agricultural 
purposes  or  to  buildings.     But  the  quantum  of  value  is  a 
much  safer  criterion  than  the  precise  amount  of  benefit 
which  the  property  in  its  particular  state  may  derive  from 
the  sewer ;  the  determination  of  which  is  indeed  a  matter 
of  almost  insuperable  difficulty.   Therefore  I  think  that, 
under  the  circumstances  of  this  case,  though  I  admit 
the   point   is   not  free   from   difficulty;   rateability  to 
some  extent  not  being   in  dispute,  inasmuch  as   that 
fact  is  involved  in  the  admission  that  the  premises  do 
derive  some  benefit  from   the  drainage;  the   case   is 
not  witliin  the  principle  laid  down  in  Callis  and  in  The 
Metropolitan   Board  of  Works  v.  The  Vaiixhall  Bridge 
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Company  (a),  and  therefore  the  appellants  are  not  entitled        iqq^^ 
to  any  exemption  or  redaction.  The  Qubbh 


CaoMPTON  J.     I  am  of  the  same  opinion.     The  pro- 
perty of  the  appellants  is  to  be  assessed  on  its  net  annual 
value  ascertained  by  the  rate  for  the  time  being  for 
the  relief  of  the  poor.     It  may  be  hard  that,  when  there 
is  only  a  small  portion  of  land,  it  is  to  be  assessed, 
not  as  so  much  land,  but  at  the  improved  value  of 
the  land  by  reason  of  buildings  erected  upon  it;  but 
that    is  the  general  law,   and   we  cannot  disturb  it. 
Then  the  question  is,  whether  the  present  case  comes 
within  the  exception  in  the  163d  section  of  stat.  18  & 
19  Vict.  c.  120.,  as  to  land  used  as  arable,  meadow,  or 
pasture  groimd  only,  or  as  woodland,  orchard,  &c.,  which 
are  to  be  assessed  at  one-fourth  only  of  the  net  annual 
value,  or  within  any  exemption  or  reduction  referred 
to  in  the  164th  section.     In  the  former  section  there 
is  no  mention  of  mains,  pipes  or  anything  of  that  kind ; 
and  the  only  question  is  how  to  construe  the  latter 
aection:  *' Where  any  property  was  at  the  time  of  the 
iflfluing  of  the  first  commission  imder  the  said  Act  of 
the  11  &  12  Vict  c.  112.,  entitled  to  exemption  from 
€^  to  any  reduction  or  allowance  in  respect  of,  the 
sewers  rate,  such  exemption,  reduction,  or  allowance 
ahall  be  observed  and  allowed  in  levying  any  sewers 
rate  under  this  Act.''    We  are  to  see  whether  this 
reduction  can  be  taken  as  attached  to  the  use  of  the 
property  by  any  law  of  sewers.     It  is  almost  admitted 
by  Mr*  C^k  that  he  could  not  shew  that  there  was 
anch  a  law.    It  is  clear  that  a  district  not  benefited  by 
(a)  7E.4-B.  964. 
VOL.  III.  2    P  B.    &   S. 


HXAD,  &C. 
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1863.        the  sewer  is  exempted ;  and  in  Rex  v.  TTie  Commissioners 
The  QuEKN     ^f  Sewers  far  the  Tower  Hamlets  {a)  it  was  held  that 
H    ^  &c     there  may  be  separate  levek  under  the  jurisdictioii  of 
one  set  of  Commissioners,  for  one  portion  of  which  they 
may  require  one  rate  and  for  the  other  portion  a  di£ferent 
rate.     But  there  is  no  case  or  authority  which  says  that 
the  rate  may  be  reduced  by  reason  of  the  manner  in 
which  a  particular  part  of  a  field,  within  the  limits  of  the 
district  drained,  is  used.     And  I  do  not  think  the  reason 
of  the  thing  would  allow  a  reduction  of  the  rate  to  be 
made  from  time  to  time  according  to  the  use  made  of 
the  property.    Here  it  is  said  that  because  the  appeUants^ 
though  they  require  draining  to  some  extent,  do  not  for 
the  particular  use  of  one  part  of  their  land  require 
the  drainage  so  much  as  for  the  other  part,  there  is  to 
be  a  reduction  of  the  rate  on  that  part.    I  do  not 
think  that  is  the  meaning  of  the  enactment.     The 
criterion  is  the  relation  of  the  drainage  to  the  level 
of  the  land.     If  the  drainage  of  the  district  is  so 
effected  as  to  benefit  that  particular  field,  we  cannot 
inquire  into  the  amount  of  benefit :  the  rate  cannot  vary 
because  at  one  time  the  property  is  used  as  a  garden 
which  the  owner  would  wish  to  be   drained,  and   at 
another  as  a  cowhouse  or  pigsty  which  requires  moisture. 
According  to  the  argument  of  Mr.  Clerk  there  would  not 
be  a  permanent  difference :  but  one  which  might  vary 
from  month  to  month,  and  from  year  to  year.    But 
that  is  not  the  meaning  of  the  exemption  in  Callis,  nor 
of  the  two  cases  on.  which  so  much  reliance  has  been 

'^  placed.     I  think  the  meaning  of  Callis  is,  that  if  land, 

by  reason  of  its  situation,  receives  a  benefit  from  the 

(a)  ^B.^C.  917. 
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drainage  in  a  particular  district  or  level,  the  particular        1863. 

use  which  is  made  of  the  land  so  benefited  is  not  to  be    The  Quben 

r^arded.     That  is   quite  consistent  with  Bex  v.  The      ^^  ^ 

Commissioners  of  Sewers  for  the  Tower  Hamlets  (a),  in 

which  it  was  held  that  where  there  are  separate  levels 

in  a  district  under  one  set  of  Commissioners^  and  one 

level  does  not  derive  benefit  from  the  sewers  in  the 

others,   separate  rates  should  be  assessed  upon  each 

level.    Nor  is  it  inconsistent  with  anything  in  The 

MUrapoKtan  Board  of  Works  v.  The  Vauxhatt  Bridge 

Company  {b);  for  when  we  look  at  that  case  we  see 

that  the  attention  of  the  Court  was  called  to  the  mode 

in  which  the  property  was  situate  with  reference  to  the 

levels  and  the  inclination  of  the  ground,  and  not  to  the 

use  which  was  made  of  it,  and  that  the  rate  was  not  to 

Tary  according  to  the  manner  in  which  it  was  used  in 

different  years. 

MsLLOB  J.,  having  been  present  during  part  only  of 
-ihe  argument,  took  no  part  in  the  judgment. 

Order  of  Sessions  quashed, 
(a)  9  5.  #  C.  517.  (b)  IK^B.  964. 
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Wednesday, 
January  21st. 

Order  of  re- 
moval. 

9  &  10  Vict, 
c.  66. 8,  4. 
Sickness  or 
accidentpro- 
ducing  per- 
manent dis- 
ability. 
Jppealto 
Quarter  See- 


The  Queen  against  The  Overseers  of  the  United 
Parishes  of  St.  Mary  and  St.  Andrew, 
Whittlesey. 

Where,  under  the  9  &  10  Vict.  c.  66.  s.  4.,  a  warrant  for  the  remoTal  of 
a  pauper  on  account  of  sickness  or  accident  is  granted  by  justices  of  the 
peace,  who  state  therein  that  they  are  satisfied  that  the  sickness  or 
accident  will  produce  permanent  disability,  no  appeal  lies  to  the  Quarter 
Sessions  against  this  statement. 

/^  ASE  from  the  Quarter  Sessions  of  the  Isle  of  JEfy. 

Two  justices  of  the  peace  had  made  an  order,  under 
stat.  9  &  10  FicL  c.  66.  s.  4,  for  the  removal  of  Sarah 
Oahenfully  a  female  pauper,  and  her  two  legitimate  chil- 
dren, from  the  parish  of  the  united  parishes  of  St  Mary 
and  St  Andrew^  Whittlesey,  in  the  Isle  of  J?/y,  in  the 
county  of  Cambridge,  to  the  parish  of  Sharrington,  in 
the  county  of  Kent,  being  the  place  of  their  last  l^al 
settlement.  The  order  was  made  on  the  ground  that 
they  had  become  chargeable  to  the  former  parish  in 
respect  of  relief  made  necessary  by  sickness  of  the  said 
Sarah  Oahenfull,  and  stated  that  the  justices  were  satis- 
fied, by  the  evidence  before  them,  that  the  said  sickness 
of  the  said  Sarah  Oakenfull  was  such  as  would  produce 
permanent  disability. 

The  order  of  removal,  notice  of  chargeability,  and 
grounds  of  removal  having  been  duly  served,  notice  of 
appeal  was  given,  one  of  the  grounds  of  which  was,  that 
the  sickness  of  the  pauper  was  not  such  as  would  "  pro* 
duce  permanent  disability .'' 

When  the  appeal  came  on  to  be  heard  a  preliminary 
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objection,  to  i!?hich  it  is  unnecessary  to  refer,  was  taken        1863. 
by  the  respondents,  and  overruled  by  the  Court.  The  Qubkn 

The  Court  then  proceeded  to  hear  the  appeal  on  the  overseers  of 
merits,  and,  the  appellants  having  traversed  the  allegation  Whittleset. 
contained  in  the  second  ground  of  removal,  that  the 
sickness  of  the  pauper,  the  said  Sarah  OakenfuU,  was 
such  as  to  produce  permanent  disability,  called  upon  the 
respondents  to  prove  that  allegation.  The  respondents 
however  contended  that  the  justices  who  granted  the 
order  having,  in  pursuance  of  9  &  10  Vict  c.  66.  s.  4., 
duly  stated  on  the  face  of  it  that  they  were  satisfied  that 
the  sickness  was  such  as  to  produce  permanent  disability, 
such  statement  was  conclusive,  and  the  Court  of  Quarter 
Sessions  could  not  on  appeal  review  their  finding. 

For  the  appellants  it  was  contended,  that  the  order 
of  removal  was  not  conclusive  as  to  the  question  of  the 
permanency  of  the  disability,  and  that,  this  part  of  the 
respondents'  grounds  of  removal  having  been  traversed 
by  the  appellants,  the  Court  of  Quarter  Sessions  had 
power  to  decide  the  question  whether  the  sickness  of  the 
pauper  was  such  as  to  produce  permanent  disability. 

The  Sessions  held  that  they  had  power  to  determine 
whether  the  sickness  was  such  as  would  in  fact  produce 
permanent  disability,  notwithstanding  the  statement 
made  by  the  justices  in  the  order  of  removal;  and 
medical  evidence  accordingly  was  produced  by  the  re- 
spondents to  prove  that  the  sickness  was  of  such  a  nature. 

The  Sessions,  after  hearing  the  witnesses,  were  of 
opinion  that  the  sickness  of  the  pauper  was  not  such  as 
to  produce  permanent  disability,  and  on  that  ground 
quashed  the  order  of  removal 

The  questions  for  the  opinion  of  this  Court  were : 

First.  (This  question  was  on  the  preliminary  objection. ) 

TOL.   III.  2  o  B.   &   8. 


Whittlesey. 


) 
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1863.  Secondly.    Whether  the  Court  of  Quarter   Sessions 

The  Queen  ^^  power  to  decide,  on  appeal,  whether  in  fact  the  sick- 
OTerseere  of  ^^®  ^^  *^®  pauper  was  such  as  to  produce  permanent 
disability. 

If  this  Court  should  answer  in  the  negative  either  of 
these  questions,  then  the  order  of  Sessions  was  to  be 
quashed  and  the  original  order  of  removal  confirmed. 

If  this  Court  should  be  of  opinion  that  both  these 
questions  were  to  be  answered  in  the  affirmative,  then 
the  order  of  Sessions  quashing  the  order  of  removal  was 
to  be  confirmed. 


Orridffe,  in  support  of  the  order  of  Sessions.-— 
The  9  &  10  Vict  c.  66.  s.  4.  enacts,  *'  No  warrant  shall 
be  granted  for  the  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sick* 
ness  or  accident,  unless  the  justices  granting  the  warrant 
shall  state  in  such  warrant  that  they  are  satisfied  that 
the  sickness  or  accident  will  produce  permanent  dis- 
ability.'' The  Court  of  Quarter  Sessions  has  power  to 
review  the  decision  of  justices,  that  the  sickness  imder 
whch  a  pauper  labours  is  one  that  "  will  produce  per- 
manent disability.''  In  Re^.  v.  The  Inhabitants  of  Prunes 
Hardwick  (a),  indeed,  Patteson  J.  said,  p.  171,  "The 
Sessions  cannot  entertain  the  question  whether  the  sick- 
ness was  or  was  not  likely  to  be  permanent.  It  is  for 
the  removing  justices  to  certify  as  to  that,  on  the  face  of 
their  order ;"  but  that  was  not  the  point  in  that  case. 
[^Crompton  J.  The  statute  does  not  say  that  the  pauper 
shall  not  be  removed  unless  the  sickness  will  produce 
permanent  disability  —  it  only  says  that  the  justices 
shall  certify  that  fact  They  may  be  mistaken,  still 
the  pauper  would  be  removable.    Whether  sickness  will 

{a)  12  Q.  B,  168. 
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produce  permanent  disability  is  a  speculative  question.]         1863. 
The  order  of  removal  is  an  ex  parte  proceeding ;  for    the  Quekm 
the  justices  have  only  before  them  the  person  making    overseers  of 
the  complaint.     [Crompton  J.     If  the  justices  decided   Whittlesey, 
that  the  sickness  would  not  produce  permanent  disability 
their  decision  would  be  conclusive ;  why  then  should  their 
decision  not  be  conclusive  when  it  is  the  other  way  ?] 
The  object  of  the  Legislature  was  to  prevent  persons 
being  removed  who  laboured  under  merely  temporary 
sickness.    If  the  decision  of  the  justices  is  conclusive^ 
the  pauper  is  deprived  of  his  right  of  appeal.     [Mellar  J. 
Is  there  any  instance  where  this  has  been  made  the 
subject  of  appeal?]     The  practice  varies  at  different 
Sessions.  An  appeal  lies  against  the  decisions  of  justices 
under  the  statute  which  renders  penal  in  the  metropolis 
the  unlawful  possession  of  stolen  property :  2  &  3  Ftct 
<.  71.  St.  24  50. 

Keane  and  Marhby,  contra,  were  not  called  on. 

CocKBUEN  C.  J.  Stat.  9  &  10  Vict.  c.  66.  s.  4.  does 
loot  take  away  any  power  of  appeal  on  grounds  like  the 
present,  for  before  it  there  was  none.  The  fact  of  the 
«ckness  or  accident  being  such  as  '^  will  produce  per* 
^Qtianent  disability''  is  a  condition  annexed  to  the  juris* 
idiction  of  the  justices  in  these  cases.  If  the  Legislature 
)iad  made  the  permanency  of  the  illness  a  condition 
'precedent  to  the  validity  of  their  warrant  the  case  would 
liave  been  different  On  this  ground,  therefore,  the 
^rder  of  Sessions  must  be  quashed. 

Crompton  and  Mellob  JJ.  concurring. 

Order  of  Sessions  quashed. 
2  G  2 
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V^^^'a^.x.  Croft  against  The  London  and  North  Western 

January  V^ui.  *^ 

—  Railway  Company. 


) 


Compensation. 
Damage  fore* 

ggg^^                      A  railway  Company  were  authorized  by  Act  of  Parliament  to  con- 
Jareement  of    struct  a  branch  railway  tunnel  under  land  on  part  of  which  were  ereeted 
rS^erence,  arhi'  *  manufactory  and  buildings  connected  therewith,  of  which  K,  was  owner 
tratum  and        ^  ^^^'     ^^  1848,  K.  made  a  claim  agiiinst  the  Company  for  ccrni- 
deed  of  grant,    pensation  under  The  Lantbi  Clauses  Consolidation  Act,  lfiWt5,  8  &  9  Viet, 
Lands  Llauses   ^-  18.  The  claim  was  referred  to  arbitration ;  and  on  the  6th  April,  1848» 
Consolidation    ^^  arbitrators  made  an  award,  by  which,  after  reciting  that  it  had  been 
Act  1845           agreed  that  the  amount  to  be  paid  "  for  the  right  to  construct  and  for 
8  #  9  Vict,        ^^^^  maintain  the  said  branch  railway  or  tunnel  underneath  the  said 
e,  18.  B,  68*.        hereditaments  and  premises,  and  for  the  purchase  of  the  site  of  the  said 
branch  railway  or  tunnel,  and  in  full  compensation  for  all  damage  or 
injury  to  be  sustained  by  reason  of  the  construction"  thereof,  shouM  be 
left  to  arbitration,  they  awarded  that  the  Company  should  pay  iinto  K, 
the  sum  of  126/.  **  as  compensation  for  tho  right  to  construct  and  for 
ever  maintain  the  said  branch  railway  or  tunnel  imdemeath  the  said 
hereditaments  and  premises,  and  for  tho  purchase  of  the  site  of  the  said 
tunnel,  and  in  fiill  for  compensation  for  all  damaj^e  and  injury  sustained 
by  him  by  the  construction  thereof."    By  deed  oi  grant,  dated  November 
7th,  1848,  reciting,  among  other  things,  tho  passing  of  the  special  Acts 
of  Parliament  relating  to  the  railway,  and  the  agreement  to  refer,  and 
the  award,  A".,  in  consideration  of  the  sum  therein  mentioned,  which 
he  acknowledged  to  be  "in  full  for  the  purchase  of  the  site  o^  and 
the  right  to  construct,  maintain,  and  use  the  said  tunnel  underneath 
the  pieces  or  parcels  of  land  and  hereditaments,"  granted  to  the  Com- 
pany *'  the  site  of,  and  full  and  free  liberty,  power  and  authority 

to  bore,  dig  out,  excavate,  make,  and  construct  the  said  branch  luOway 
or  tunnel"  underneath  the  said  pieces  or  parcels  of  land,  ••  together  with 
the  full,  free,  exclusive  and  uuintemipted  right  and  liberty,  at  aU  times 
for  ever  hereafter,  to  use,  enjoy,  uphold,  maintain  and  repair  the  tunnel 
and  branch  railway,  and  the  site  thereof,"  to  hold  the  said  liberty  and 
all  other  the  premises  "  for  tho  purposes  of  the  several  Acts  of  I^lia- 
ment  relating  to  the  said  railway,  i'reed  and  discharged  from  all  claims 
and  demands  whatsoever  of  or  by"  K.  his  heirs,  &c.  Subsequently  the 
branch  railway  or  tunnel  was  opened  for  traffic  in  1849,  and  serious  ii^uries 
were  from  time  to  time  sustained  l>y  the  buildings  and  the  manufactory 
caused  by  tho  subsidence  of  the  surface  consequent  upon  the  construc- 
tion of  the  tunnel  in  such  a  soil  k  the  stratum  through  which  it  passed  at 
this  point  of  its  course,  and  upon  which  the  premises  stood,  consisting 
of  clay  and  loose  earth),  and  by  the  vibration  resulting  ftx>m  the  pa8.<<ing 
of  heavily  laden  and  other  trains  along  the  tunnel,  "  or  by  one  of  snch 
causes."    Held : 

1.  That  K.  could  maintain  no  action  against  the  Company. 
*  2.  That  K.  was  not  entitled  to  compensation  under^he  Lands  ClaoBes 
ConsoUdation  Act,  1845,  8  &  9  Vict.  c.  18.  *•.  08.        ^ 
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^PHIS  was  an  action  to  recover  damages  for  injury  to 
buildings  of  the  plaintiflf  caused  by  the  construction 
of  a  railway  tunnel  of  the  defendants^  and  by  their  work- 
ing of  their  railway  in  and  through  that  tunnel ;  and 
under  the  Common  Law  Procedure  Act,  1852,  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  Court, 
without  pleadings. 

By  stat  8  &  9  Vict  e.  cxxiiL,  The  Liverpool  and 
Manchester  Railway  Company  were  authorized  to  extend 
their  stations  and  works  in  Liverpool,  and  to  make  a 
branch  railway  or  tunnel  from  Edgehill  to  Waterloo 
Road,  in  Liverpool. 

By  stats.  8  &  9  Vict.  c.  cxcviiL  and  9  &  10  Vict. 
c.  cdv..  The  London  and  North  Western  Railway  Com- 
pany were  authorized  to  carry  out  the  powers  and 
provisions  contained  in  the  first  mentioned  statute. 

These  three  Acts  of  Parliament  were  to  be  taken  as 
forming  part  of  the  case. 

The  branch  railway  or  tunnel  called  the  Victoria 
Tunnel  was  constructed  by  The  London  and  North  Wes- 
tern Railway  Company,  under  the  provisions  of  the  above 
mentioned  Acts  of  Parliament,  and  was  opened  for  traffic 
about  the  month  of  August,  1849. 

At  the  time  of  the  passing  of  the  above  mentioned 
Acts  of  Parliament  and  of  the  construction  of  the 
tunnel,  and  down  to  the  year  1850,  Edward  Kihhaw 
was  the  owner  in  fee  (subject  to  certain  mortgages  and 
leases)  of  a  soap  manufactory  and  buildings  connected 
therewith,  situate  in  Gascoyne  Street,  Vauxhall  Road,  in 
the  borough  of  Liverpool,  in  the  county  of  Lancaster. 
The  Victoria  Tunnel  passes  through  the  southwest  corner 
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of  the  premises  in  Gdscoyne  Street,  formerly  used  as  a 
soda,  ash,  and  soap  manufactory. 

The  total  area  of  the  premises  in  Gasan/ne  Street, 
upon  which  a  manufactory  formerly  stood,  together  with 
dwelling  houses  and  shops  fronting  into  Vauxhall  Road, 
is  about  1600  square  yards.  The  area  of  that  portion 
of  those  premises  under  which  the  tunnel  passes  is  about 
120  square  yards. 

The  stratum  through  which  the  tunnel  passes  at  this 
part  of  its  course,  and  upon  which  the  aboye  mentioiied 
premises  stand,  consists  of  clay  and  loose  earth* 

In  1848,  E,  Kilshaw  (the  then  owner  of  the  premises 
above  mentioned)  made  a  claim  under  The  liands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict  c,  18.  s,  68.^  against 
The  London  and  North  Western  Railway  Company  for 
compensation  for  the  right  to  construct  the  tunnel  under- 
neath his  premises,  and  for  the  site  of  the  tunnel^  and 
also  for  damage  caused  by  the  construction  of  the  same. 

This  claim  was  referred  to  arbitration,  and  on  the  6th 
April,  1848,  the  arbitrators  made  the  following  award  : — 

"  To  all  to  whom  these  presents  shall  come.  We,  J.  A. 
P.,  of  &c.,  J,  D,y  of  &c.,  and  P.  £.,  of  &c.,  send  greet- 
ing. Whereas  by  an  agreement  bearing  date  the  4th 
March  last,  and  made  between  H.  Booth,  Esq.,  on  behalf 
of  The  London  and  North  Western  Railway  Company  of 
the  one  part,  and  E.  Kilshaw,  of  fee,  of  the  other  part ; 
reciting  that  imder  the  provisions  of  an  Act  passed  in 
the  Session  of  Parliament,  1845,  The  Liverpool  and 
Manchester  Railway  Company  were  authorized  to  extend 
their  stations  and  works  in  Liverpool,  and  to  make  a 
branch  railway  or  tunnel  from  Edgehill  to  Waterloo 
Jtoad,  in  Liverpool  aforesaid  ;  and  reciting  that  by  two 
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Acts  of  Parliament^  the  one  passed  in  the  said  Session 
of  1845,  and  the  other  in  the  Session  of  1846,  Tlie 
London   and   North    Western   Railway    Company  were 
authorized  to  carry  out  the  powers  and  provisions  con- 
tained in  the  first  mentioned  Act  as  eflFectually  as  could 
have  been  done  by  The  Liverpool  and  Manchester  Rail- 
wajf  Company;  and  also  reciting  that  the  said  branch 
railway  or  tunnel  passed  underneath  the  property  de- 
scribed in  the  plan  attached,  and  signed  by  the  said 
H.  Booth  ;  and  further  reciting  that  it  had  been  agreed 
that  the  amount  to  be  paid  to  the  said  E.  Kibhaw  for  the 
right  to  construct  and  for  ever  maintain  the  said  branch 
lailway  or  tunnel  underneath  the  jsaid  hereditaments 
and  premises,  and  for  the  purchase  of  the  site  of  the 
Baid  branch  railway  or  tunnel,  and  in  full  compensation 
for  all  damage  or  injury  to  be  sustained  by  reason  of 
the  construction  thereof,  should  be  left  to  arbitration 
%B  thereinafter  mentioned :    It  is  by  the  now  reciting 
j^iesents  agreed  that  it  should  be  referred  to  the  award 
if  the  said  J.  A.  P.  on  behalf  of  the   said  London 
md  North  Western  Railway  Company^  and  of  the  said 
f.  Z>.  on  behalf  of  the  said  E.  Kihhaw,  and  in  case 
hey   could  not   agree,  such  third  person   as  should 
le  appointed  either  before  or  after  entering  upon  the 
aid  reference  by  the  said  J.  A.  P.  and  J.  D.  or  any, 
wo  of  them,  to  determine  and  ascertain  the  amount 
o  be  paid  by  the  said  railway  to  the  said  E.  Kilshaw 
or  the  right  to  construct  and  for  ever  maintain  the 
;aid  branch  railway  or  tunnel  underneath  the  said  here- 
litaments  and  premises,  and  for  the  purchase  of  the 
lite  of  the  said  branch  railway  or  tunnel,  and  in  ftdl 
!br  compensation  for  all  damage  or  injury  to  be  sus- 
tained by  him  by  reason  of  the  construction  of  the  said 
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tunnel  underneath  the  said  hereditaments  and  premises 
And  it  was  thereby  mutually  agreed  that  the  dedsiaa 
and  award  of  the  said  three  arbitrators,  or  of  any  two 
of  them^  should  (whether  such  third  arbitrator  should 
or  should  not  be  appointed  or  join  in  such  award  or  not) 
be  final  and  conclusive  upon  the  said  London  and  North 
Western  Railway  Company  and  the  said  E.  Kibhaw,  and 
that  each  of  them  on  their  respective  parts  would  abide 
by  and  perform  the  award  of  the  three  arbitrators  Ofr 
any  two  of  them^  if  made  in  writings  within  one  calendar 
month  from  the  date  thereof;  and  that  the  said  arbi- 
trators should  be  at  liberty  to  examine  the  said  JE. 
Kilshaw  and  his  witnesses^  and  the  witnesses  of  the  said 
Company,  upon  oath  or  solemn  declaration,  or  without, 
if  they  thought  fit ;  and  that  the  arbitration  intended  by 
that  agreement  should  be  proceeded  with  upon  three 
clear  days  notice  given  by  either  party  to  the  other,  and 
that  if  either  party  should  neglect  or  decline  to  proceed 
therein,  or  should  not  attend  such  appointment  after 
such  notice  should  have  been  given,  then  it  should  be 
competent  to  the  other  party  and  such  of  the  said  arbi- 
trators as  should  attend  such  appointment  to  proceed 
ex  parte;  and  further,  that  that  agreement  might  be 
made  a  rule  or  order  of  any  of  Her  Majesty's  Courts  at 
WestrninsteTy  at  the  instance  of  cither  party,  and  that 
the  arbitrators  should  have  the  powers  and  authorities 
of  arbitrators  appointed  under  the  provisions  of  The 
Lands  Clauses  Consolidation  Act.  And  whereas  the 
said  J.  A,  P.  and  J.  D.y  in  pursuance  of  the  power  and 
direction  given  to  them  by  the  above  recited  agreement, 
did,  before  they  proceeded  on  the  said  reference,  appoint 
the  said  P.  E.  as  third  arbitrator  therein.  JS'ow  koow 
ye  that  we  the  said  J.  A.  P.,  J,  D.  and  F.  j^.,  Eia^ 
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taken*  upon  ourselves  the  burden  of  making  this  our 
awards  and  having  heard  and  duly  considered  all  the 
allegations  in  evidence  of  the  respective  parties  to  the 
above  recited  agreement  as  to  the  amount  of  compen- 
sation to  be  paid  by  the  said  Company  to  the  said  E. 
KihhaWi  for  the  right  to  construct  the  said   branch 
railway  or  timnel  imdemeath  the  said  hereditaments 
and  premises  therein  referred  to  and  described  in  the 
plan  thereunto  annexed^  and  for  the  purchase  of  the 
site  thereof,  and  the  compensation  for  all  damage  and 
injury  done  to  the  said  hereditaments  and  premises  by 
the  construction  thereof;  and  further^  having  previously 
viewed^  inspected^  and  carefully  examined  the  same^  do 
thereupon  make  this  our  award  in  writing  of  and  con- 
cerning the  same  in  manner  and  form  following  (that 
is  to  say) :  We  the  said  J,  A.  P.,  .7;  D.  and  P.  E.,  the 
said  arbitrators^  do  find  and  awards  and  have  determined 
and  ascertained  the  amount  to  be  paid  by  the  said 
London   and  North  Western  Railway  Company  to   the 
said  E.  KikJiaw  as  compensation  for  the  right  to  con- 
struct and  for  ever  maintain  the  said  branch  railway  or 
tunnel  underneath  the  said  hereditaments  and  premises^ 
and  as  purchase  money  for  the  site  of  the  said  tunnel, 
and  in  full  for  compensation  for  all  damage  and  injury 
sustained  by  him  by  reason  of  the  construction  thereof, 
to  be  126/. :  we  the  said  arbitrators  do  order  and  award 
that  the  said  H.  Booths  for  and  on  behalf  of  the  said 
London  and  North  Western  Railway  Company y  shall  and 
will  pay  unto  the  said  E,  Kilshaw,  his  executors  or 
administrators,  the  said  sum  of  126/.  sterling,  as  com- 
pensation for  the  right  to  construct  and  maintain  the 
said  branch  railway  or  tunnel  underneath  the  said  here- 
ditaments and  premises,  and  for  the  purchase  of  the  site 
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of  the  said  tunnel^  and  in  fiill  for  compensation  for  all 
damage  and  injury  sustained  by  him  by  the  construction 
thereof^  and  that  the  sum  of  126/.  shall  be  received  by 
the  said  E.  Kihhaw,  his  executors  or  administrators^  in 
full  for  such  right  and  compensation  as  aforesaid.  In 
witness^'  &c. 

On  the  7th  November,  1848,  E.  Kikhaw  and  his 
mortgagees,  G.  Casson  and  TF.  Casson,  executed  a  deed 
of  grant  to  The  London  and  North  Western  Railway 
Company,  which;  after  reciting  that  E.  Kikhaw  was 
seised  in  fee  of  the  hereditaments  and  premises  therein- 
after described,  subject  to  certain  mortgages  for  securing 
the  principal  sum  of  4,000/.,  and  further  reciting  the 
passing  of  stats.  7  (?.  4.  c.  xlix.,  by  which  The  Liverpool 
and  Manchester  Railway  Company  were  incorporated;  8  & 
9  Vict.  c.  cxxiiL ;  8  &  4  fF.  4.  c.  xxxiv.,  by  which  The  Grand 
Junction  Railway  Company  was  incorporated ;  8  &  9  VicL 
c.  cxcviii.,  ''  An  Act  for  consolidating  TTie  Bolton  and 
Leigh,  The  Kenyan  and  Leigh  Junction,  The  Liverpool 
and  Manchester,  and  The  Grand  Junction  Railway  Comr 
panie^^ ;  9  &  10  Vict,  c.  cciv., "  An  Act  to  consolidate  The 
London  and  Birmingham,  Grand  Junction,  and  Manchester 
and  Birmingham  Railway  Companies/'  whereby  the  several 
Companies  were  dissolved,  and  a  new  Company  was  in- 
corporated, by  the  name  of  The  London  and  North  Wes^ 
tern  Railway  Company,  and  all  the  railways  and  worksy 
and  all  the  lands,  tenements,  rights,  powers  and  privileges 
of  or  belonging  to  the  dissolved  Companies,  were  vested 
in  The  London  and  North  JVestem  Railway  Company  ; 
and  by  the  said  Act  it  was  enacted  that  all  works 
which,  imder  the  provisions  of  the  several  Acts  rela- 
ting to  the  dissolved  Companies  or  any  of  them,  and 
which  those  Companies  were  authorized  or  required  to 
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execute  or  complete^  and  which  had  not  been  already 
executed  or  completed^  might  be  executed  or  completed, 
as  the  case  might  be,  by  the  Company  thereby  incor- 
porated, and  that  the  same  Company  should,  in  every 
such  case,  have  and  be  entitled  to  all  such  power  for 
executing  and  completing  such  works  as  the  dissolved 
Company  or  Companies  were  entitled  to  under  the  said 
Acts,  and  as  fully  as  if  the  Company  thereby  incor- 
porated had  been  originally  authorized  and  required  to 
execute  and  complete  the  same  works;   and  that  the 
clauses,  provisions,  powers  and  authorities,  contained  in 
the  Act  or  Acts  authorizing  the  execution  or  completion 
of  such  works  for  purchasing  and  taking  land  and  in 
relation  thereto,  and  to  the  conveyance  of  such  land,  and 
the  payment  and  apphcation  of  the  purchase  money 
thereof,  should  remain  in  force  and  be  applicable  to  all 
land  which  might  be  required  to  be  taken  for  the  pur- 
poses of  such  execution  and  completion,  and  should  be 
construed  and  taken  as  if  the  Company  thereby  incor- 
porated Were  named  in  such  Act  or  Acts  instead  of  the 
Company  or  Companies  thereby  respectively  authorized ; 
and  further  reciting  that  the  branch  railway  or  tunnel 
authorized  by  the  recited  Act  of  9  Victoria  passes  under- 
neath the  pieces  or  parcels  of  land  and  hereditaments 
thereinafter  described,  or  some  part  or  parts  thereof, 
according  to  the  plans  in  the  margin  of  those  presents, 
and  which  said  hereditaments  and  premises  were  num- 
bered respectively  B.  44,  and  C.  39,  in  the  parish  of 
Liverpool:   in  the  plan  and  book  of  reference  of  the 
branch  railway  or  tunnel  deposited  with  the  clerk  of 
the  peace  of  Lancaster ;  and  that  it  was  by  agreement 
referred  to  the  award  of  J.  A.  P.  and  of  J.  Z>.,  and  of  an 
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umpire  to  be  appointed  by  them  in  case  of  difference,  to 
determine  the  amount  to  be  paid  to  the  said  E.  Kibkaw 
for  the  purchase  of  the  site  of^  and  the  right  to  constract 
and  for  ever  maintain^  the  said  branch  railway  or  tunnel 
imdemeath  the  said  pieces  or  parcels  of  land  and  here- 
ditaments^ and  in  full  compensation  for  all  damage  or 
injury  to  be  sustained  by  him  by  reason  of  the  oonstmo- 
tion  of  the  said  tunnel  underneath  the  said  heredita- 
ments and  premises ;  and  the  arbitrators^  together  with 
P.  E.  the  umpire  appointed  by  them^  did  by  their  award 
determine  that  the  Company  should  pay  unto  E.  JEt/- 
shaw,  for  the  right  to  construct  and  for  eyer  mRintAiw 
the  branch  railway  or  tunnel  imdemeath  the  heredita- 
ments and  premises   situate  in  Gladstone   Street  and 
coloured  blue  upon  the  plan  thereupon  endorsed^  and 
thereon  numbered  C.  39^  and  for  the  purchase  of  the  site 
of  the  timnel,  and  in  full  for  compensation  for  all  damagea 
and  injury  to  be  sustained  by  him  by  reason  of  the  con- 
struction of  the  branch  railway  or  tunnel  underneath  the 
said  hereditaments  and  premises^  the  sum  of  GOL  10s. ; 
and  that  the  Company  should  also  pay  unto  E.  KiUhaw 
for  the  right  to  construct  and  for  ever  maintain  the  tunnel 
underneath  the  hereditaments  and  premises  situate  in 
Gascoyne  Street,  and  coloured  red  upon  the  plan  there- 
upon endorsed^  and  thereon  numbered  B.  44^  and  for  the 
purchase  of  the  site  of  the  tunnel  underneath  the  same 
premises^  and  in  full  for  compensation  for  all  damages  and 
injury  to  be  sustained  by  reason  of  the  construction  of  the 
branch  railway  or  tunnel  underneath  the  last  mentioned 
hereditaments  and  premises  the  sum  of  126/. ;  and  that 
it  had  been  agreed  that  the  sum  of  160/.^  part  of  the  pur- 
chase or  compensation  sums  so  awarded  to  be  paid  to 
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E.  Kibhaw,  should  be  paid  to  G.  Casson  and  TF.  Casson 
in  part  discharge  of  the  principal  money  secured  to  them 
by  their  mortgage  securities^  and  they  had  agreed  to  join 
in  those  presents^  &c. :  witnessed  that^  in  consideration 
of  the  sum  of  160/.  sterling  to  G,  Casson  and  W,  Casson 
paid  by  the  Company  (at  the  request;  and  by  the  direc- 
tion of  E.  Kilshaw),  the  receipt  of  #hich  sum  of  160/. 
in  part  satisfaction  of  their  mortgage  debt  and  in  full 
discharge  of  the  rights  and  premises  thereby  granted 
and  assured  from  the  whole  of  their  mortgage  securities 
G.  Casson  and  W.  Casson  did  thereby  acknowledge,  and 
thereupon  for  ever  release  the  Company,  their  successors 
and  assigns,  and  E.  Kilshaw,  his  heirs,  executors  and 
administrators,  G.  Casson  and  W.  Casson,  by  the  direc- 
tion of  E,  Kilshaw,  did  thereby  grant  and  release,  and 
in  consideration  of  the  aforesaid  sum  so  paid  to  G. 
CSasMon  and  fF.  Casson  and  of  the  farther  sum  of  26/.  IO5. 
(making  together  the  total  sum  of  186/.  lOs.)  to  E.  Kil- 
shaw, the  receipt  whereof  and  that  the  same  sums  were 
in  full  for  the  purchase  of  the  site  of  and  the  right  to 
construct,  maintain,  and  use  the  said  tunnel  underneath 
the  pieces  or  parceb  of  land  and  hereditaments  therein- 
after described,  E.  Kilshaw  did  thereby  acknowledge, 
and  therefrom  did  thereby  release  the  Company,  their 
saccessors  and  assigns,  E.  Kilshaw  did  thereby  grant, 
release,  ratify  and  confirm  unto  the  Company,  their 
snccessors  and  assigns,  the  site  of,  and  full  and  free 
liberty,  power  and  authority  to  and  for  the  Com- 
pany, and  their  deputies,  servants,  agents,  engineers, 
sorveyors  and  workmen,  and  others  by  their  autho- 
rity, to  bore,  dig  out,  excavate,  make,  and  construct 
the  said  branch  railway  or  tunnel  underneath  all  that 
piece  or  parcel  of   land,   and  the   buildings  thereon 
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situate^  on  the  west  side  of  Gladstone  Street,  in  Liverpool 
aforesaid^  containing  in  front  to  the  street  21  feet  and 
1  inch  and  at  the  back  21  feet  and  2  inches,  and  on 
the  north  and  south  sides  severally  82  feet,  be  the 
seyeral  dimensions  thereof  a  little  more  or  less,  which 
piece  or  parcel  of  land  was  described  by  the  plan  there- 
upon endorsed,  and  distinguished  by  being  coloured  blue, 
and  thereon  numbered  C.  39 ;  and  also  underneath  all 
that  other  piece  or  parcel  of  land,  and  the  buildings  then 
standing  thereon,  situate  on  the  north  side  of  QoMcoym 
Street,  in  Liverpool  aforesaid,  which  piece  or  parcel  of 
land  and  hereditaments  was  described  on  the  plan  in- 
dorsed on  those  presents  and  distinguished  by  being 
coloured  red,  and  thereon  numbered  B.  44 :  together 
with  the  full,  free,  exclusive  and  uninterrupted  right  and 
liberty,  at  all  times  for  ever  thereafter,  to  use,  enjoy, 
uphold,  maintain  and  repair  the  said  tunnel  and  branch 
railway  and  the  site  thereof,  and  all  the  exclusive  right 
and  advantage  thereof,  and  all  the  estate,  right,  title  and 
interest  in  and  to  the  same  and  every  part  thereof;   To 
hold  the  said  liberty,  privilege,  and  all  and  singular  other 
the  premises  thereinbefore  granted  or  otherwise  assured 
or  intended  so  to  be,   unto  the  Company,  their  suc- 
cessors and  assigns,  thenceforth  for  ever,  for  the  pur- 
poses of  the  several  Acts  of  Parliament  relating  to  the 
said  railway,  freed  and  discharged  from  all  claims  and 
demands  whatsoever  of  or   by    G.   Casson,   W.   Ceu^ 
son  and  E,  Kilshaw,  or  any  of  them,  their  or  any  of 
their  heirs,  executors,  administrators  or  assigns,  and 
freed  and  discharged  of  and  from  the  said  mortgage 
securities  and  the  said  principal  sum  of    4000/.  and 
all  interest  for  the  same/'     [Then  followed  the  usual 
covenants  by  G.  Casson  and  W,  Casson  against  incom- 
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branoes^  and  by  E.  Kilshaw  for  title^  quiet  possession^ 
farther  assurance^  and  production  of  title  deeds.] 

In  1853^  Thomas  Croft,  the  plaintiff  in  this  action^ 
being  a  creditor  of  E.  Kibhawy  became  by  purchase 
the  owner  in  fee  of  all  the  above  mentioned  pre- 
mises. Subsequent  to  the  dates  of  the  above  men- 
tioned award  and  deed  of  grants  and  after  the  plaintiff 
came  into  possession  of  the  premises^  serious  injuries 
were  from  time  to  time  sustained  by  the  buildings  and 
the  manufEtctory.  The  walls  and  brickwork  were  frac- 
tured in  some  places^  and  bulged  out  and  thrown  out  of 
perpendicular  in  others.  These  injuries  were  caused  by 
the  subsequent  subsidence  of  the  surface  consequent 
upon  the  construction  of  the  tunnel  in  such  a  soil  as 
hereinbefore  mentioned^  and  by  the  vibration  resulting 
firom  the  passing  of  heavily  laden  and  other  trains  along 
the  tunnel,  or  by  one  of  such  causes.  In  the  beginning 
of  the  year  1859,  the  buildings  of  the  manufactory  in 
Giucoyne  Street  had,  firom  these  causes  become  so  dila- 
pidated that  proceedings  under  The  Liverpool  Health 
of  Town  and  Buildings  Regulation  Act,  1842,  were 
taken  by  the  Corporation  authorities.  At  the  Court 
of  Quarter  Sessions  for  the  borough  of  Liverpool,  held 
in  April,  1859,  the  grand  jury  made  a  presentment 
that  the  premises  in  Gascoyne  Street  were  in  a  ruinous 
and  dangerous  condition.  The  Corporation  authorities 
accordingly  caused  the  roofs  to  be  taken  off  and  the 
walls  to  be  in  part  taken  down.  The  premises  were 
thus  laid  waste,  and  rendered  wholly  imfit  for  occupation. 

The  questions  for  the  opinion  of  the  Court  were : 
lirst^  whether^  upon  the  facts  stated  an  action  could 
be  maintained  against  the  defendants. 
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Secondly,  whether  the  plaintiflf  was  entitled  to  compen- 
sation under  the  68th  section  of  The  Lands  Clauses 
Consolidation  Act,  1845. 

If  the  Court  should  he  of  opinion  in  the  afl&rmatiye 
upon  either  of  these  questions,  then  judgment  should  be 
entered  for  the  plaintiflf  for  a  sum  to  be  afterwards  ascer- 
tained, with  costs  of  suit. 

If  the  Court  should  be  of  opinion  in  the  negative  upon 
both  questions,  then  judgment  of  nonsuit,  with  costs  of 
defence,  should  be  entered  up  for  the  defendants. 


BoviU  (Quain  with  him),  for  the  plaintiflf.— The  ques- 
tion is,  whether  the  plaintiflf  is  entitled  to  compensation 
for  the  injury  done  to  his  buildings  since  the  making 
of  the  award  in  April,  1848,  either  by  action  or  by  pro- 
ceeding under  The  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  18,  Though  the  agreement  of  refer- 
ence uses  the  term  "  damage  or  injury  to  be  sustained,^' 
the  sum  of  126/.  awarded  to  the  plaintiff  by  the  award 
included  only  compensation  *'  for  all  damage  and  injury 
sustained  by  him^^  by  the  construction  of  the  railway  and 
tunnel.  The  plaintiff  has  not  been,  in  fact,  nor  in  con- 
templation of  law  can  he  be,  deemed  to  have  been  com- 
pensated for  damage  done  since  the  award.  The  arbitrators 
could  not  foresee  that  damage  would  arise  to  the  build- 
ings from  the  vibration  caused  by  the  running  of  the 
trains  through  the  tunnel.  And  they  could  not,  under 
stat.  8  &  9  Vict  c,  18.  s,  68.,  assess  compensation  for 
contingent  future  damage ;  Lee  v.  Milner  (a),  per  Lord 

(a)  2M.4'W.  824.  838.  843,  844.  Soo  the  observations  upon  Lee  t. 
Milner,  by  Erie  C.  J.,  in  Chamberlain  v.  The  West  End  of  London  and 
Crystal  Palace  Railway  Company,  in  Exch.  Chamber,  2  B.  f  8,  617. 
638. 
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Ahinger  and  Alderson  B.  [He  also  cited  In  re  Ware  and 
the  Regenl^s  Canal  Company  {a),  and  Lawrence  v.  Tlie  ' 
Great  Northern  Railway  Company  (b),  and  The  Lan^ 
cashire  and  Yorkshire  Railway  Company  v.  Evans  (c), 
per  Sir  John  Romilly  M.  R. ;  The  London  and  North 
Western  Railway  Company  v.  Bradley  (rf),  Bagnall  v. 
The  London  and  North  Western  Railway  Company  (e).] 
[  Welsby,  contra. — In  the  last  case  the  injury  was  not 
damage  sustained  by  the  plaintiffs^  as  mine  owners^  from 
the  execution  of  the  works  of  the  Company ;  and  the 
mines  were  not  opened  when  the  railway  was  being 
made.  Cochbum  C.  J.  In  Bonomi  v.  Backhouse  (/) 
it  was  held  by  the  Court  of  Exchequer  Chamber,  and 
affirmed  by  the  House  of  Lords  (g),  that  the  right  of 
action  for  working  mines  without  leaving  proper  support 
did  not  accrue  to  the  plaintiff  as  owner  of  a  house  until 
actual  damage  had  occurred.]  In  Chamberlain  v.  T/ie 
West  End  of  London  and  Crystal  Palace  Railway  Com- 
pany  (/i)  the  damage  could  be  foreseen,  and  had  actually 
commenced  at  the  time  of  the  arbitration. 
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Welsby  {Littler  with  him). — The  defendants  pur- 
chased from  the  predecessor  of  the  plaintiff  the  right 
to  maintain  the  tunnel  with  all  risk  of  damage  to  the 
landowner  from  the  use  of  it.  The  recital  in  the  agree- 
ment of  reference  is,  '^  that  it  had  been  agreed  that  the 
amount  to  be  paid  to  the  said  E.  Kilshaw  for  the 
right  to  construct  and  for  ever  maintain,  the  said  branch 


(a)  9  Exch.  396.  (*)  16  Q.  B,  643.  652. 

{c)  16  Beav,  322.  330.  {d)  3  Mac,  ^  G.  336. 

(«)  7  H.j-N,  423,  affirmed  on  error,  1  iT.  #  C.  644. 
(f)  E,  B,  4'  E,  622.  646.  (y)  9  K  L.  603. 

{h)  2B.i8,  605,  affirmed  on  error.  Id.  617. 
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railway  or  tonnel  underneath  the  said  hereditaments  and 
premises^  and  for  the  purchase  of  the  site  of  the  said 
branch  railway  or  tunnel,  and  in  full  compensation  ftr 
all  damage  or  injury  to  be  sustained  by  reason  of  the 
construction  thereof/'  should  be  left  to  arbitration.  Tins 
was  a  voluntary  reference ;  and  the  agreement  is  lai^ 
in  its  terms  than  it  could  have  been  under  The  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict,  c;  18.  #.  6&, 
which  uses  the  phrase  for  land  ''taken  and  injurious^ 
affected/'  [  Cockbum  C.  J.  If  the  arbitration  had  beea 
under  that  statute,  the  statute  would  have  superadded 
the  right  to  use  and  maintain  the  tunnel;  and  the  same 
question  would  have  arisen,  viz.,  ''What  must  be  taken 
to  have  been  included  in  the  compensation  awarded'' 7 
The  parties  are  therefore  in  the  same  situation  as  if  the 
agreement  of  reference  and  award  had  been  under  that 
statute.]  If  that  be  so,  the  damage  firom  the  subsidenoe 
of  the  soil,  and  from  the  vibration  caused  by  the  running 
of  trains,  supposing  the  latter  recoverable  under  atat 
8  &  9  Vkt.  c.  18.  8.  68.,  which  is  doubtful,— -Btf  Flamf 
and  The  South  Eastern  Railway  Company  (a),  per 
Lord  Campbell, — might  have  been  inquired  into  befine 
the  arbitrators  ;  The  East  and  West  India  DoAs  ami 
Birmingham  Junction  Railway  Company  v.  Gattke  (6), 
distinguishing  The  London  and  North  Western  Railway 
Company  v.  Smith  (c).  In  The  Lancashire  and  York' 
shire  Railway  Company  v.  Evans  (d),  and  the  other 
cases  cited  for  the  plaintiff,  the  damage  was  matter  of 
pure  speculation.  In  the  present  case  the  tunnel  was 
in  the  course  of  construction,  and  the  nature  of  the 
traffic  and  of  the  engines  and  trains  on  the  defendants' 


(a)  7E.^B.  660.  672. 
(e)  1  Mac.  f  G,  216. 


(b)3Mae.fG.lddAe3. 
(d)  15  Biov,  322. 
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line  of  railway  was  well  known.  The  terms  of  the 
award  are  as  large  as  those  of  the  agreement;  and 
the  deed  carries  oat  the  awards  and  conveys  to  the 
defendants  everything  which  could  be  made  the  subject 
of  compensation  before  the  arbitrators. 

Quam  (Bavill  absente)^  in  reply. — In  Be  Penny  and 
Hie  South  Eastern  Railway  Company  (a)  the  inquiry 
before  the  sheriff's  jury  was^  whether  the  lands  of  the 
claimant  had  been  injuriously  affected  '^  by  the  execution 
of  the  works  of  the  Company/'  [Crompton  J.  In  that 
case  Lord  Campbell  had  a  strong  opinion^  p.  672^  that 
the  damage  arising  from  vibration^  caused  by  the  running 
of  trains  after  the  completion  of  the  railway^  was  not 
matter  of  compensation,  at  all  events  under  the  precept 
issned  in  that  case,  which  was  for  past  injury.  Mellor  J . 
In  Bex  V.  Peaee  (b)  a  nuisance  to  the  public  arising 
from  the  ordinary  transaction  of  the  business  of  a 
Company,  authorized  by  an  Act  of  Parliament,  was 
held  to  be  not  indictable.  The  damage  in'  the  present 
case  must  have  been  contemplated  by  the  parties: 
trains  cannot  pass  along  a  line  of  railway  without 
some  vibration.  Cockbum  C.  J.  If  the  arbitration 
fiuls,  compensation  is  to  be  assessed  by  the  inter- 
yention  of  a  jury;  and,  by  sect.  49  of  The  Lands 
Clauses  Consolidation  Act,  1845,  *'  where  such  inquiry 
shall  relate  to  the  value  of  lands  to  be  purchased,  and 
also  to  compensation  claimed  for  injury  done  or  to  be 
done/'  the  jury  are  to  deliver  their  verdict  separately 
for  the  value  of  the  land  and  for  the  compensation: 
there  is  no  provision  for  summoning  a  jury  to  inquire 
into  or  give  compensation  for  injury  afterwards  arising, 
(a)  7£#i9.6eX).  {h)  \  B,  ^  Ad,  ZO. 
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Tills  scheme  of  proceeding  shews  that  it  is  to  be  one  final 
asscssmcut  of  compensation.  Suppose^  in  the  present 
case^  the  matter  had  gone  to  a  jury,  and  they  had 
assessed  compensation  for  injury  done  and  to  be  done, 
how  could  the  claimant  afterwards  have  another  juTj, 
and  how  can  we  send  the  case  back  to  arbitratora?] 
That  depends  upon  whether  this  is  damage  which  oould 
be  taken  into  account  upon  the  first  inquiry  as  being 
foreseen  and  not  speculative. 


CocKBURN  C.  J.  I  am  of  opinion  that  oar  judgment 
ought  to  be  for  the  defendants ;  and  I  found  my  view 
of  the  case  on  the  several  provisions  for  compensation  to 
be  found  in  The  Lands  Clauses  and  Railways  Clauses 
Consolidation  Acts,  1845,  8  &  9  Vict  cc.  18,  20. 

By  the  special  Acts  which  are  to  be  read  in  connec- 
tion with  the  general  Acts,  powers  are  given  to  take, 
without  their  assent,  the  lands  of  owners  for  the  pur- 
poses for  which  the  special  Acts  are  passed.  Then 
comes  the  provision  for  compensation,  which  is  to  be 
twofold — compensation  for  the  value  of  land  taken,  and 
compensation  for  injury  or  damage  accruing  from  the 
execution  of  the  works  of  the  railway  to  the  owners  of 
the  land  taken  in  respect  of  lands  adjacent.  If  the 
parties  can  agree  upon  the  value  of  the  land  to  be 
taken,  and  the  amount  of  compensation  in  respect  of 
the  damage  which  will  accrue  to  the  lands  adjacent, 
there  is  no  necessity  for  further  litigation.  Supposing 
they  cannot  agree,  it  is  at  the  option  of  the  owner  of 
the  land  to  have  the  matter  settled  by  arbitration,  or  by 
the  verdict  of  a  jury,  provided  he  gives  the  necessary 
notice  to  the  Company :  if  he  does  not  give  that  notice, 
the  Company  are  to  issue  their  warrant  to  the  sheriff  to 
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summon  a  jury,  who  are  to  settle  by  their  verdict,  with 
the  assistance  of  the  sheriff,  the  amount  of  compensa- 
tion for  the  value  of  the  land  taken,  and  for  lands 
injuriously  affected.  There  is  no  provision  for  any  other 
than  one  single  inquiry ;  nor  any  provision  for  future 
damage,  not  contemplated  by  the  parties  at  the  time 
of  the  assessment  of  compensation  by  the  jury,  or  not 
inquired  into  before  them.  If  it  had  been  intended  that 
the  inquiry  should  be  renewed  in  case  the  damage,  which, 
at  the  time  of  the  first  inquiry,  might  be  speculative, 
was  subsequently  realised,  there  would  have  been  some 
provision  to  that  effect.  But,  so  far  as  we  can  gather  from 
the  language  of  the  various  enactments  relating  to  the 
assessment  of  compensation,  the  Legislature  contem- 
plated that  compensation  should  be  settled  once  for  all. 
And  therefore  if,  before  a  jwrj  who  might  have  been 
aommoned  in  the  present  case,  or  if  before  the  arbitra- 
tors (for  the  proceeding  before  either  tribunal  involves 
Ihe  same  inquiry),  the  amount  of  damage  which  would 
accrue  to  the  adjacent  buildings  in  consequence  of  the 
esKcavation  and  of  the  vibration  arising  from  the  passing 
^  trains  through  the  timnel  could  have  been  ascertained, 
t  'Would  have  been  a  proper  matter  to  be  inquired  into, 
\xk.d  the  jury  or  the  arbitrators  might  have  been  called 
ipoQ  to  assess  compensation  in  respect  of  it.  The  Act 
**^  Parliament  gives  railway  Companies  an  absolute 
^^'''^er  to  take  land,  and  provides  that  the  landowner 
^^  have  compensation  for  the  value  of  the  land  taken, 
"^^  for  the  injury  to  be  done  to  adjoining  lands  by 
^^^oii  of  the  railway  works.     The  compensation  must 

^^covered  in  the  mode  provided  by  the  Legislature ; 

*  it  would  harass  Companies  most  grievously  if  they 
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were  to  be  subject  to  litigation  fbr  any  unforeseen  damage 
arising  after  compensation  had  been  assessed.  The  Legis- 
lature did  not  contemplate  that  railway  Companies  should 
remain  liable  to  litigation  for  such  compensation  for  all 
time  to  come.    There  may  be  cases  of  damage  not  fore- 
seen, or  which  might  be  considered  speculative  at  the  time 
of  the  inquiry  before  the  jury  or  the  arbitrators,  and  there- 
fore no  compensation  would  be  given  for  it;  butthe  balance 
of  advantage  is,  I  think,  in  fevour  of  the  owners  whose  land 
is  taken,  rather  than  of  the  railway  Companies  who  are 
called  upon  to  make  compensation.    It  is  not,  liowe?er, 
for  us  to  speculate  how  that  may  be:  we  are  only  to  see 
what  the  Legislature  has  provided.    Here,  the  amount 
of  compensation  having  been  ascertained  by  arbitratov% 
it  is  proposed  to  reopen  the  question;  and  to  give  to 
the  plaintiff,  either  by  fresh  arbitration  or  by  action, 
damages  which  might  have  been  assessed  xmder  the  first 
inquiry.  That  cannot  be  done.  Although  damage  arising 
from  negligence  on  the  part  of  the  Company  in  the 
execution  of  works  is  the  subject  matter  of  an  action, 
when  a  party  asks  for  compensation  under  sect  68  of 
stat.  8  &  9  Vict  c.  18.,  the  damages  which  might  have 
been  ascertained  on  the  first  inquiry  cannot  afterwards 
be  recovered. 


CaoMFTON  J.  I  also  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defendants.  The  injuries  in  question 
are  not  very  distinctiy  brought  before  us,  because  it  is 
said  that  they  were  caused  either  by  the  subsidence 
of  the  surface  consequent  upon  the  construction  of 
the  tunnel  in  the  particular  soil,  and  by  the  vibratiim 
resulting  £rom  the  passing  of  heavily  laden  and  other 
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trains  along  the  tunnel,  ^'  or  by  one  of  such  causes  /' 
and  it  is  stated  that  the  plaintiff  is  to  succeed  if  com- 
pensation  for  these  injuries  could  be  recovered  either  by 
action  or  under  sect.  68  of  The  Lands  Clauses  Consoli- 
dation Act,  1845. 

The  construction  of  the  tunnel  was  authorized  by  the 
special  Act,  and  the  passing  of  trains  through  it  was  a  thing 
necessary  under  the  powers  of  that  Act ;  and  therefore 
no  action  could  be  maintained  for  injuries  arising  from 
these  causes  except  there  was  n^ligence  in  the  Company. 
Then,  can  compensation  be  recovered  as  for  an  un- 
foreseen mischief?    These  injuries  must  have  been  in 
the  contemplation  of  the  parties,  and  are  foreseen  da- 
mages; and,  as  far  as  such  damages  are  concerned, 
there  is  to  be  one  inquiry,  and  compensation  is  to  be 
given  once  for  alL    We  need  not  now  consider  the  case 
of  specuktive  damages  arising  from  some  act  of  the 
Company,  the  effect  of  which  could  not  be  known  or 
looked  for  at  the  time  of  the  inquiry.    This  being  an 
inquiry  as  to  the  amount  of  compensation  to  be  given 
for  the  right  to  timnel  under  land,  I  cannot  conceive 
but  that  the  landowner,  asking  for  compensation,  would 
say,  '*  Though  only  a  few  feet  of  our  land  are  tunnelled 
through,  the  buildings  adjacent  will  be  damaged,  and 
we  must  have  a  considerable  price  for  that/'    That  was 
the  principle  acted  upon  by  the  Court  of  Exchequer  in 
Jte  Ware  and  The  Regent^ s  Canal  Company  (a),  which  is 
the  strongest  case  in  favour  of  Mr.  BouiW^  argument. 
We  have  nothing  to  do  with  the  application  of  the 
principle  in  that  case, — whether  according  to  the  facts  it 
\  properly  considered  a  case  of  unforeseen  damages. 

(a)  9£vcA.395.402. 
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The  present  case  clearly  ranks  itself  under  the  daas  of 
foreseen  damages ;  and  I  agree  with  the  Lord  Chief  Jus- 
tice that^  when  the  damage  can  be  ascertained  at  flie 
time  of  the  inquiry,  there  can  he  no  further  compensatioii. 
That  the  parties  in  the  present  case  contemplated 
damage  to  the  surface  of  the  land^  and  that  they  must 
also  have  contemplated  damage  irom  the  use  of  the  rail- 
way caused  by  vibration  as  well  as  from  the  soil  being 
weakened  by  boring  a  tunnel  through  it^  I  think  is  made 
dear^  as  Mr.  WeUby  argued,  by  reference  to  the  agree- 
ment of  reference  and  the  deed  of  grant ;  though  neither 
of  them  is  strictly  under  The  Lands  Clauses  Consolida- 
tion Act,  1845 — the  appointment  of  the  arbitrators  being 
different,  and,  to  some  extent,  the  subject-matter  alsa 
The  agreement  recites  that  the  amount  to  be  paid  by 
the  railway  Company  was  to  include  "  fiiU  compensation 
for  all  damage  or  injury  to  be  sustained^'  by  the  land- 
owner by  reason  of  the  construction  of  the  tunnel.     It 
is  said  that  the  words  "  to  be^'  are  left  out  in  the  award; 
but  I  think  the  phrases  "  sustained^'  and  "  to  be  sus- 
tained" are  used  in  the  agreement  and  in  the  award, 
respectively,  in  the  same  sense.     However  that  may  b^ 
neither  phrase  is  used  in  the  deed,  which  [is  drawn  so 
as  to  exclude  all  questions  of  this  kind.     I  think  the 
deed  has  the  meaning  put  upon  it  by  Mr.  fVelshy  :  the 
landowner  grants  *'  the  site  of  and  full  and  free  liberty, 
power  and  authority  ...  to  bore,  dig  out,  excavate, 
make,  and  construct  the  said  branch  railway  or  tunnel,*' 
"  together  with  the  full,  free,  exclusive  and  uninterrupted 
right  and  liberty,  at  all  times  for  ever,  thereafter  to  use, 
enjoy,  uphold,  maintain  and  repair  the  said  timnel  and 
branch  railway  and  the  site  thereof:"  to  hold  the  same. 
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"  thenceforth  for  ever,  for  the  purposes  of  the  several 
Acts  of  Parliament  relating  to  the  said  railway,  freed 
and  dischai^ed  from  all  claims  and  demands  whatsoever'' 
of  or  by  the  mortgagees  and  the  landowner.  It  seems 
to  me  that,  under  this  grant,  independently  of  the  Act 
of  Parliament,  the  Company  take  power  to  do  all  these 
acts  as  having  an  easement,  or  some  interest,  in  the 
soil ;  and  that  no  action  can  be  maintained  against  the 
Company  for  using  the  land  in  a  manner  authorized  by 
the  deed,  except  in  the  case  of  negligence.  The  Com- 
pany may  have  taken  the  deed  in  this  shape  in  order  to 
avoid  all  question  about  fresh  compensation. 

I  think  that  these  subsequent  accidents  must  be  taken 
to  have  been  the  foreseen  consequences  of  the  works, 
and  therefore  were  matters  which  might  have  formed  the 
subject  for  compensation  before  the  arbitrators,  and  that 
such  compensation  as  the  plaintiff  was  entitled  to  should 
then,  once  for  all,  have  been  awarded.  I  also  think  more 
strongly  that  our  judgment  should  be  for  the  defendants, 
l>ecause  they  have  taken  their  powers  under  this  deed  of 
^rant,  which  excludes  the  plaintiff  from  the  compensation 
which  he  now  claims. 
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Mellob  J.  I  also  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defendants.  It  is  not  necessary  to 
decide  some  of  the  questions  which  have  been  raised : 
and  I  am  far  from  saying  that  in  some  instances  a  jury 
might  not  be  summoned  to  assess  compensation  for 
damage  which  could  not  be  foreseen  at  the  time  of  the 
first  inquiry,  either  before  a  jury,  or  before  arbitrators, 
and  which  afterwards  resulted.  But  the  statement  in 
this  case  is  that  the  injuries  "were  caused  by  the 
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subsidence  of  the  surface  consequent  upon  the  eoon- 
struction  of  the  tunnel  in  such  a  soil  as  herembefiNtt 
mentioned,   and  by  the  vibration  resulting  firom  the 
passing  of  heavily  laden  and  other  trains  along  the  tunnel, 
or  by  one  of  such  causes.^'    Now,  so  far  as  the  excavation 
of  the  tunnel  was  concerned,  the  damage  must  have 
been  well  known ;  and  the  case  finds  that  the  injury 
**  arose  firom  the  construction  of  the  tunnel  in  such  a 
soiL''    The  use  to  which  the  tunnel  was  to  be  applied 
was  also  well  known ;  and  the  damage  caused  by  vibra- 
tion resulted  firom  the  ordinary  working  of  their  line  of 
railway  by  the  plaintiffs.     All  these  results  then  were 
reasonably  to  be  anticipated  at  the  time  of  the  arbitration. 
If  the  question  rests  upon  the  deed, — the  recital  of  the 
agreement  of  reference  in  it  is  very  strong.    It  is  that  the 
parties  had  agreed  to  refer  *^  the  amount  to  be  paid  to  the 
said  JE.  Kilshaw  for  the  purchase  of  the  site  of,  and  the 
right  to  construct  and  for  ever  maintain,  the  said  branch 
railway  or  tunnel  underneath  the  said  pieces  or  parcels  of 
land  and  hereditaments,  and  in  full  compensation  for  all 
damage  or  injury  to  be  sustained  by  him  by  reason  of 
the  construction  of  the  said  tunnel  underneath  the  said 
hereditaments  and  premises.^^      I  do  not  say  that  I 
am  very  clear  that  this  carries  the  case  farther  than 
the  provisions  of  The  Lands  Clauses  Consolidation  Act, 
1845.    But  looking  to  sect.  49,  of  that  statute  the  jury 
are  not  only  to  give  the  value  of  the  land  and  com- 
pensation for  the  damage  to  be  sustained  by  reason 
of  severance,  but  also  for  the  damage  to  be  sustained 
by  "otherwise  injuriously  affecting  such  lands  by  the 
exercise  of  the  powers  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith.''    The  section,  there- 
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fore,  eontemphtes  some  consequential  damage  likely  to 
arise  from  the  execation  of  the  works  which  is  to  be 
taken  into  consideration  by  the  jury.  And  this  appears 
to  me  to  be  precisely  a  case  in  which  the  damage  now 
sought  to  be  recovered  must  have  been  taken  into  con- 
sideration by  the  arbitrators,  when  they  made  their  award 
under  the  terms  of  the  reference.  Therefore,  basing  my 
opnion  on  the  special  facts  of  this  case,  I  am  of  opinion 
that  our  judgment  ought  to  be  for  the  defendants. 

Judgment  for  the  defendants. 
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Re  Cbeee. 

OocupaHon  of  an  attorney's  office  entitles  a  person  to  be  a  burgees, 
tad  therefore  qualified  to  be  elected  councillor  of  a  borough  within  The 
Munidpol  Colorations  Act,  d  &  Q  W.4,  e,  76.  s.  9.,  which  requires 
ooeapation  of  a  "house,  warehouse,  counting  house,  or  shop." 

TLTANISTY  moved  for  an  information  in  the  nature 

of  a  quo  warranto^  calling  on  an  attorney  of  the 

name  of  Creek  to  shew  by  what  authority  he  exercised 

the  function  of  coxmcillor  of  the  borough  of  Burnley,  to 

which  he  had  been  elected.     The  objection  was  that 

he  had  not  occupied  any  "  house,  warehouse,  counting 

house,  or  shop''  within  the  borough,  as  required  of 

a  burgess  by  The  Municipal  Corporations  Act,  5  &  6 

IF.  4.  c.  76.  8.  9.     Creek,  with  his  partner,  occupied, 

within  the  borough,  the  entire  of  a  building  used  by  them 

as  an  attorney's  office. — ^The  terms  "  house"  and  "  shop," 

must  be  understood  to  mean  "  house"  and  "  shop"  in  their 

ordinary  signification^  and  do  not  comprise  an  ^'office." 

[MeHor  J.    The  Reform  Act,  2  &  8  fP.  4.  c.  45.  s.  27., 


Januaiy  12Ul 
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mnciUorof 
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W,  4.  c.  76. 
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1863.  yests  the  right  of  voting  for  members  of  parliament  fer 
"^         boroughs  in  persons  *'  who  shall  occupy  &c.  any  house, 

CasBK.  warehouse,  counting  house,  shop,  or  other  building.*'] 
The  present  point  has  never  arisen  hitherto.  [Cockbum 
C.  J.  Attorneys  have  always  voted  in  respect  of  their 
offices.  Crompton  J.  In  note  (<f)  to  this  section  in 
Ckitty's  Statutes,  by  fFehby  and  Beavan,  voL  1,  p.  810, 
2d  ed.,  I  find :  "  The  omission  of  the  words  '  or  other 
building,'  which  are  in  the  twenty-seventh  section  of 
The  Reform  Act,  has  got  rid  of  a  prolific  source  of  diffi- 
culty in  the  revising  Courts.  The  effect,  however,  has 
been  to  exclude  the  occupiers  of  large  buildings,  such 
as  a  range  of  stables,  slaughter  houses,  detached  attor- 
neys* offices,  breweries,  &c,  a  consequence  probably  not 
contemplated  by  the  firamers  of  this  section."  Cock- 
burn  C.  J.  This  seems  to  come  under  the  expression 
''  counting  house :''  an  attorney  usually  has  mortgages 
and  such  like  in  his  office.  Crompton  J.  An  attorney 
must  keep  books  of  account.] 

Per  Curiam.     (Cockburn  C.  J.,  Wiqhtman,  Cromp- 
ton and  Mellor  JJ.) 

Rule  refused. 
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Jacomb,  Clerk  to  the  Mold  Green  Local  Board,  Wednesday, 
appellant,  Dodgson,  respondent.  Januaty  ut 

Public  Health 

By  The  PubHc  Health  Act,  1848,  11  &  12  Vict.  c.  63.  8.  68.,  the  ^^'/J  ^^^ 
management  of  all  streets  being  highways,  within  any  district,  is  vested  j^^  Govern- 
in  the  Local  Board  of  Health ;  and  by  sect.  69,  in  case  any  street,  not  -«^^/  j^f 
being  a  highway,  ia  not  sewered  &c.  to  the  satisfaction  of  that  Board,  it  oi  rf-  22  Vict 
may,  by  notice  in  writing,  require  the  owners  or  occupiers  of  the  premises       g? 
fronting  &c.  upon  it  to^  sewer  &c.  the  same  within  a  specified  time ;    |i   «  j2  pv-v 
and  if  this  is  not  complied  with,  that  Board  may  execute  the  works,   -  43  .  1 1     ' 
and  the  expencea  shall  be  paid  by  the  owners  in  default,  and  either    Tnfnirnation 
be  recoverea  in  a  summary  manner,  or  declared  to  be  private  improve-   j^i^^  ituticea 
ment  expenses.     By  sect.  129,  all  damages,  costs  and  expenses  re-   jjL,i4n±ion  of 
ooverable  under  that  Act  are  made  recoverable  before  twojustices  of  ^ .  ' 

the  peace.    The  Local  Government  Act,  1858,  21  &  22  Vict.  e.  98.,    j^L^f.^  ^r 
«.  4.  enacts  tbat  it  shall  be  construed  together  with  the  former  Act,  and   ^_,   ^  J^^^ 
be  deemed  part  of  it     Sect.  62  enacts,  that  where  the  Local  Board   <^no^^^'"^^' 
has  incurred  expences  for  which  the  owners  of  premises  are  made  Uable, 
they  may  be  recovered  from  the  owner  when  the  works  are  completed,** 
and  shaU  be  a  charge  on  the  premises  and  bear  interest  till  payment, 
and  in  all  summanr  proceedings  bv  a  Local  Board  for  the  recovery  of 
expenses  incurred  by  them  in  works  of  private  improvement,  the  time . 
within  which  such  proceedings  may  be  taken  shall  be  reckoned  from  the 
date  of  the  service  of  notice  of  demand.    And  by  sect  63,  the  apportion- 
ment of  expences  by  the  Local  Board  shall  be  binding  and  conclusive 
on  every  such  owner  unless,  within  three  months  from  the  time  of  notice 
nyen  of  the  amount,  he  shall  dispute  it  by  written  notice.    By  11  &  12 
Vict.  <?.  43.  a.  11.  it  is  provided  that,  in  all  cases  where  no  time  is  limited 
for  making  complaints  or  laying  informations  before  justices  of  the  peace, 
they  shall  be  made  or  laid  withm  six  calendar  months  from  the  time  when 
the  matter  of  such  complaint  or  information  arises.    A  street  being  out  of 
Xtmair,  the  Local  Board  of  Health  gave  notice  to  the  owners  of  the 
aicyoining  houses  to  repair  it;  and,  on  this  not  being  complied  with, 
executed  the  works,  ana  gave  notice  of  the  expences  and  apportionment 
to  each  of  the  owners.    The  owners  gave  no  notice  of  disputing  the 
upordonment,  and,  at  the  end  of  the  three  months  limited  by  21  &  22 
Vict.  c.  98.  B.  63.,  the  Board  made  a  demand  of  the  amount     The 
owners  having  refused  to  pay,  and  the  expences  not  having  been  declared 
to  be  private  improvement  expences :  Held  that  the  Board  had  six  months 
from  the  expiration  of  the  three  months  during  which  the  apportionment 
might  have  been  disputed  to  take  proceedings  before  justices  ot  the 
peace  for  the  recovery  of  the  amount. 

/^ASE  stated  by  justices  of  the  peace  under  20  &  21 
^    FiW.  c.  43. 

In  the  year  1858  The  Local  Government  Act,  1858, 
was  adopted  in  the  District  of  Mold  Green.  After  this 
a  part  of  a  certain  street  or  road  within  that  District 
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1863.        called  StortKs  Road  (not  being  a  highway),  was   not 
YkQovLB       sewered,  levelled,  paved,  flagged  and  channelled  to  the 
DoDGsoH.      satisfaction  of  the  Local  Board  for  the  District    There- 
npon  the  Local  Board  served,  on  22d  February^  1861, 
upon  the  respondent  (amongst  other  owners)  the  follow- 
ing notice : — 

"Public  Health  Act,  1848,  and  Local  Government 
Act,  1858,  11  &  12  Vict.  c.  63.  s.  69.,  and  21  &  22  Vict, 
c.  98.  s.  88.  Notice  of  the  Local  Board  on  owners  or 
occupiers  of  premises  fronting,  adjoining  or  abutting  on 
streets,  or  parts  of  streets,  not  being  highways,  and  not 
sewered,  levelled,  paved,  flagged,  channelled,  or  lighted, 
metalled  and  made  good  to  the  satisfaction  of  the  Local 
Board.  To  Samuel  Dodgson,  an  owner  or  occupier  of 
land,  buildings  or  premises  situate  at  StortKs  Road, 
within  tha  District  of  the  Mold  Green  Local  Board,  and 
being  a  street  or  road  extending  from  near  the  long 
bridge  in  a  north  direction,  all  within  the  said  District. 
Whereas  the  street  called  Storih's  Road  is  not  sewered, 
levelled,  paved,  flagged,  channeUed,  lighted,  metalled 
and  made  good  to  the  satisfaction  of  the  above  named 
Local  Board :  The  said  Local  Board  do  hereby  give  yon 
notice,  as  owner  or  occupier  of  land,  buildings  or  pre- 
mises, being  premises  fronting,  adjoining  or  abutting  on 
a  part  of  such  street  requiring  to  be  sewered,  levelled, 
payed,  flagged,  channelled,  lighted,  metalled  or  made 
good,  within  the  space  of  one  calendar  month  from  the 
service  of  this  notice  upon  you,  to  sewer,  level,  pave, 
flag,  channel,  light,  metal  or  make  good  so  much  of  the 
said  street  as  the  said  premises  front,  adjoin  to  or  abut 
upon.  If  you  fail  to  comply  with  this  notice  within 
such  time,  the  said  Local  Board  may,  if  they  shall  think 
fit,  execute  the  said  sewering,  paving,  flagging,  channel- 
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ling^  lighting,  metalling  or  making  good,  and  the  ex-       1863. 

penoes  incurred  l^  them  in  so  doing  must  be  paid  by      Jaqoub 

yon,  together  with  the  other  owners  and  occupiers  in     j)oDjioH. 

de&ult,  according  to  the  firontage  of  your  and  their 

respective  premises,  and  in  such  proportion  as  shall  be 

settled  by  the  surveyor  of  the  said  Local  Board,  or  in  - 

case  of  dispute,  as  shall  be  settled  by  arbitration  (having 

i^ard  to  all  the  circumstances  of  the  case),  or  by  two 

justices  in  the  manner  provided  by  The  Public  Health 

Act,  1848,  and  The  Local  Government  Act,  1858,  and 

your  proportion  of  such  expences  may  be  recovered  from 

you,  as  one  of  such  owners  or  occupiers,  in  a  summary 

manner,  or  the  same  may  be  declared,  by  Order  of  the 

said  Local  Board,  to  be  private  improvement  expences, 

and  your  proportion  thereof  be  recoverable  from  you,  as 

such,  in  the  manner  provided  in  the  said  Public  Health 

Act  and  Local  Government  Act    Dated  this  9th  day  of 

February,  1861. 

'*  Fredk.  Willm.  Jacamb,  Clerk." 

This  notice  was  not  complied  with  by  any  of  the 
owners ;  and  the  Local  Board  thereupon  executed  the 
works  mentioned  or  referred  to  in  it,  and  incurred  certain 
expences  in  so  doing. 

The  respondent  was  the  owner  of  certain  premises 
abutting  upon  the  said  street  or  road,  and  the  proportion 
of  the  expences,  calculated  by  the  surveyor  of  the  Board 
jKXxnrding  to  the  frontage  of  the  respondent's  said  pre- 
mises, was  therein  set  forth  to  be  15/.  Ss.  8|<f.  Notice 
thereof  was  given  to  the  respondent,  on  the  1st  July, 
1861,  of  which  the  following  is  a  copy  : — 

"  Mold  Green  Local  Board, 
'«  Mr.  Samuel  Dodgson,     ''  Hudder^ld,  1st  July^  1861. 
"  Dear  Sir, — I  am  desired  to  inform  you  that  your 
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1863.       proportion  of  the  expences  in  respect  of  sewering^  level- 

j^coMB       ^g^  paving,  flaggiiig>  chalnneling,  lighting,  metalling 

DoDQBOH      ^^  making  good  of  part  of  Storth's  Road  within  the 

District  of  the  above  Board,   and  for  the  repayment 

whereof  the  owners  of  the  premises  in  respect  of  which 

-  the  same  are  incurred  are  liable,  has  been  fixed  by  Mr. 

J.  H.  Abbey  J  the  surveyor  of  the  Board,  at  15/.  89.  8}<f. 

'^  The  amount  becomes  a  charge  on  the  premises,  with 
5i  per  cent,  interest  thereon,  until  payment.  It  dis- 
charges, however,  the  owners  from  any  friture  liability 
in  respect  of  maintaining  the  works  so  executed,  as  Hasj 
thenceforward  become  repairable  by  the  public.  By 
reason  of  the  Board  having  procured  the  Huddersfield 
Improvement  Commissioners  to  repair  part,  the  cost  has 
been  much  less  than  would  otherwise  have  been  the 
case.  "  Yours  obediently, 

"Fredk.  Waim.  JacombJ' 

The  respondent  did  not  give  notice  of  disputing  the 
apportionment  made  under  the  21  &  22  Vict  c.  98.  *.  63- : 
so,  at  the  expiration  of  the  three  months,  payment  of  the 
amount  was  demanded  by  William  Heppenstall,  the  col- 
lector of  the  Board  from  the  respondent,  who,  on  the  8d 
March,  1862,  refused  to  pay  the  same,  and  thereupon 
the  Local  Board  (the  said  expences  not  having  been 
declared  to  be  private  improvement  expences)  took  pro- 
ceedings under  The  Public  Health  Act  for  the  recovery, 
in  a  summary  manner,  of  the  amount,  with  interest  at 
the  rate  of  5/.  per  cent,  per  annum,  amounting  in  all 
to  the  sum  of  15/.  19*.  4|(/.  Accordingly,  upon  the 
12th  March,  1862,  a;,  information  was  laid  before  a 
justice  of  the  peace  for  the  West  Riding  of  the  county 
of  York,  by  the  appellant  Frederick  William  Jiacamb, 
clerk    to   the    Local  Board,   and    who   laid  such  in- 
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fbnnation  as  snch  clerk  and  on  behalf  of  the  Local        1868. 
Board.  Jacomb 

This  information  came  on  to  be  heard  on  the  15th      dodqbox* 
March  before  two  justices.  The  respondent^  haying  been 
doly  summoned^  attended  by  his  attorney.  The  following 
is  a  copy  of  the  summons  :-— 

"  West  Riding  of  Yorkshire^  to  wit.  To  Samuel 
Hodgson,  of  Leeds  Road^  in  the  West  Riding  of  the 
county  of  York,  manu£Eicturing  chemist. 

Whereas  information  hath  this  day  been  laid  before 
me,  the  undersigned^  one  of  Her  Majesty's  justices  of 
the  peace,  acting  in  and  for  the  West  Riding  of  the 
county  of  York,  that  you,  being  the  owner  of  certain 
property,  situate  at  DaUon,  in  the  said  Riding,  within 
the  limits  of  the  Mold  Green  Local  Board,  have  refused 
or  neglected  to  pay  the  sum  of  15/.  8i.  Sf^f.,  being  your 
proportion  of  the  expences  incurred  by  the  said  Local 
Board  in  sewering,  levelling,  paving,  flagging  and  chan- 
nelling a  certain  part  of  StorMs  Road,  within  the  District 
aforesaid,  together  with  the  sum  of  \0s.  8<f.,  being  the 
interest  due  thereon  from  the  1st  day  of  July  last,  con- 
trary to  the  statute  in  such  case  made  and  provided. 

These  are  therefore  to  command  you,  in  Her  Majesty's 
name,  to  be  and  appear,  on  Saturday,  the  15  th  day  of 
3farch  instant,  at  10  o'clock  in  the  forenoon,  at  the  Court 
Houae  in  Hudders/ield,  in  the  said  Riding,  before  such 
juatices  of  the  peace  for  the  said  Riding  as  may  then 
be  there,  to  answer  to  the  said  information,  and  to  be 
fbrther  dealt  with  according  to  law. 

"Qvvea  under  my  hand  and  seal,  at  Hudder^ld 
aforesaid,  the  12th  March,  1862. 

"  Geo.  ArmitageJ*  (l.  s.) 

VOL.  in.  2  I  B.  &  s. 
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1868.  On  behalf  of  the  respondent  it  was  oontended  tl 

J^^^  it  appearing  by  the  notice  that  the  works  were  oo 
D0DO8ON.  Pl®*^  *^®  Ist  of  Juli/,  1861,  the  information  ought 
have  been  laid  within  six  months  from  the  tiiue  of  t 
work  being  completed  for  which  such  expences  h 
been  incurred,  in  the  manner  provided  by  The  Pub 
Health  Act,  1848.  The  summons,  and  also  sect  ] 
of  11  &  12  Vict  c.  43.,  were  read  in  support  of  tl 
argument  On  this  groimd  it  was  urged  that  the  juri 
diction  of  the  justices  was  ousted. 

In  answer  to  the  respondent's  arguments^  the  appe 
lant  relied  upon  the  62d  section  of  The  Local  Goyen 
ment  Act,  1858,  as  specially  limiting  the  time  withi 
which  the  summary  proceedings  before  the  magistrat 
should  be  brought. 

The  justices  dismissed  the  information^  upon  tl 
ground  that  the  objection  of  the  respondent  was  &ta] 
and  it  was  afterwards  agreed  that  the  appellant  migl 
state  a  case  to  this  Court 

The  question  for  the  opinion  of  the  Court  was,  whethi 
the  decision  of  the  justices  in  dismissing  the  informatic 
on  the  ground  aforesaid  was  right  in  point  of  law. 

Maule,  for  the  appellant. — The  proceedings  of  Tl 
Board  of  Health  were  taken  in  due  time. 

The  PubUc  Health  Act,  1848, 11  &  12  Vict.  c.  63. 9. 68 
enacts  that  the  management  of  all  present  and  fiitu] 
streets,  being  highways  within  any  district,  shall  ye 
in  and  be  imder  the  management  and  control  of  tl 
Local  Board  of  Health. 

By  sect.  69,  "  in  case  any  present  or  fiiture  street, ' 
any  part  thereof,  (not  being  a  highway),  be  not  sewere 


XXVL   VICTORIA.  467 

levelled^  pared^  flagged^  and  channelled  to  the  satisfac-  1868. 
tion  of  the  Local  Board  of  Healthy  such  Board  may,  by  jIcomb 
notice  in  writing  to  the  respective  owners  or  occupiers  dodoboit. 
of  the  premises  fronting,  adjoining,  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered,  levelled, 
paved,  flagged,  or  channelled,  require  them  to  sewer, 
level,  pave,  flag,  or  channel  the  same  within  a  time  to 
be  specifled  in  such  notice ;  and,  if  such  notice  be  not 
complied  with,  the  said  Local  Board  may,  if  they  shall 
think  flt,  execute  the  works  mentioned  or  referred  to 
therein ;  and  the  expences  incurred  by  them  in  so  doing 
shall  be  pud  by  the  owners  in  de&ult,  according  to  the 
frontage  of  their  respective  premises,  and  in  such  pro- 
portion as  shall  be  settled  by  the  surveyor,  or  in  case  of 
dispute  as  shall  be  settled  by  arbitration  (having  regard 
to  all  the  circumstances  of  the  case)  in  the  manner  pro- 
vided by  this  Act ;  and  such  expenses  may  be  recovered 
from  the  last  mentioned  owners  in  a  summary  manner, 
or  the  same  may  be  declared  by  order  of  the  said  Local 
Board  to  be  private  improvement  expences,  and  be  re- 
ooverable  as  such  in  the  manner  hereinafter  provided.'' 

Sect  129.  "  In  all  cases  in  which  the  amount  of  any 
damages,  costs,  or  expences  is  by  this  Act  directed  to 
be  ascertained  or  recovered  in  a  summary  manner  the 
same  may  be  ascertained  by  and  recovered  before  two 
justices,  t<^ether  with  such  costs  of  the  proceedings  as 
the  justices  may  think  proper;  &c/' 

By  The  Local  Government  Act,  1858,  21  &  22  Vict. 
e.  98.  f .  4.,  it  is  enacted : — ''  This  Act  shall  be  construed 
together  with  and  be  deemed  to  form  part  of  The  Public 
Health  Act,  1848 :  Words  used  in  this  Act  shall  be 
interpreted  in  the  sense  assigned  to  them  in  the  said 
Public  Healtii  Act:  Bye-laws  framed  under  this  Act 

2  I  2 
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18G3.  8^*11  ^  subject  to  confirmation,  enforced,  and  dealt  w. 
in  all  other  respects  as  bye-laws  under  the  said  Pul 
Health  Act ;  and  the  provisions  of  each  of  the  said  Ai 
shall,  so  far  as  may  be  consistent  with  the  proTiaknui 
this  Act,  respectively  be  applicable  to  all  matten  ai 
things  arising  under  the  other  Act/' 

Sect.  38  extends  the  powers  given  to  Local  Boan 
by  11  &  12  Vict  c.  63.  s.  69.  to  providing  the  meana  < 
lighting,  metalling,  or  making  good  streets  Sec.,  ax 
extends  the  powers  of  both  enactments  to  parts  of  street 

Sect.  62.  "Where  the  Local  Board  have  incurre 
expences,  for  the  repayment  whereof  the  owner  of  tl 
premises  for  or  in  respect  of  which  the  same  are  incnne 
is  made  liable,  either  by  application  of  or  agreemen 
with  the  owner,  or  by  the  Public  Health  Act,  1848,  o 
any  Act  incorporated  therewith,  or  this  Act,  the}  sam 
may  be  recovered  from  the  person  who  is  owner  of  sud 
premises  when  the  works  are  completed  for  which  sod 
expences  have  been  incurred,  in  the  manner  provided  b; 
the  Public  Health  Act,  1848,  and  such  expences  ahaJ 
be  a  charge  on  the  premises  in  respect  of  which  the 
were  incurred,  and  shall  bear  interest  at  the  rate  of  5i 
per  cent,  per  annum  till  payment  thereof.  In  all  sum 
mary  proceedings  by  a  Local  Board  for  the  recovery^o 
expences  incurred  by  them  in  works  of  private  improve 
ment,  the  time  within  which  such  proceedings  may  b 
taken  shall  be  reckoned  from  the  date  of  the  service  o 
notice  of  demand." 

Sect  63.  "  Notwithstanding  anything  in  the  Publi 
Health  Act  contained,  in  all  cases  where  by  such  Ac 
the  Local  Board  shall  have  incurred  expences,  for  th 
repayment  whereof  the  owners  of  the  premises  for  c 
in  respect  of  which  the  same  are  incurred  is  made  liabl 
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by  The  Public  Health  Act,  1848,  or  any  Act  incorporated        1868. 
therewith,  or  by  this  Act,  and  such  expences  have  been       j^comb 
settled  and  apportioned  by  the  surveyors  as  payable  by      dodqson. 
such  owner,  such  apportionment  shall  be  binding  and 
conclusive  upon  such  owner,  unless,  within  the  expiration 
of  three  months  from  the  time  of  notice  being  given 
by  the  Local  Board  or  their  surveyor  of  the  amount  of 
the  proportion  so  settled  by  the  said  surveyor  to  be  due 
firom  such  owner,  he  shall  by  written  notice  dispute  the 
same.'' 

By  11  &  12  Vict  c.  43.,  commonly  called  Jervis's 
Act,  with  respect  to  summary  convictions  and  orders, 
sect  11,  "  In  all  cases  where  no  time  is  already  or  shall 
hereafter  be  specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the  Act  or  Acts 
of  Parliament  relating  to  each  particular  case,  such 
complaint  shall  be  made  and  such  information  shall  be 
laid  within  six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respeptively 
arose/' 

The  Board  of  Health  had  no  power  to  compel  pay- 
ment until  the  1st  October,  1861,  the  expiration  of  three 
months  from  the  demand  made,  and  consequently  this 
information  on  the  12th  March  following  was  in  time, 
as  being  within  six  months  from  the  time  when  the 
matter  of  complaint  arose,  which  is  the  period  allowed 
by  11  &  12  Vtct.  c  48.  «.  11.     [He  was  then  stopped.] 

Dowdesvoell,  contrk.*-The  time  for  taking  proceedings 
ran  from  the  notice  of  the  apportionment  among  the 
owners  of  the  charge  assessed  by  the  Local  Board  of 
Health,  namely,  on  the  1st  July,  1861,  and  therefore  the 
12th  March  1862  was  too  late  to  prefer  this  information. 
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ises.  Stat  21  &  22  Vict  c.  98.  m.  62.  makes  the  ram  apportioned 
Jacomb  a  debt  bearing  interest^  and  the  circamstance  that  the 
DoDosov.  apportionment  might  have  subsequentlj  been  appealed 
against  does  not  alter  its  character  in  effect^  anj  more 
than  an  appeal  in  any  other  case  affects  the  act  appealed 
against  [Wightman  J.  C]lonld  this  smn  haye  been  re- 
covered within  the  three  months  given  by  sect.  68  of 
that  Act  ?]  Yes.  The  proceeding  is  for  the  recovery  of 
a  debt,  not  a  penalty.  Eddleston,  appt^  Francis,  reap,  (a), 
is  an  authority.  [^Mellor  J.  That  case  was  under  the 
51st  section  of  stat.  11  &  12  Vict  c.  68.^  and  is  therefoie 
inapplicable  here.] 

CocKBUBN  C.  J.     The  stat  11  &  12  Viet.  e.  48. «.  11., 
called  Jervis's  Act^  to  which  our  attention  has  been 
drawn,  governs  this  case,  and  its  effect  is  not  altered  by 
stat.  21  &  22  Vict  c.  98.    The  intention  and  effect  of  the 
former  enactment  was  to  fix  a  period  of  limitation  within 
which  the  right  given  by  Acts  of  Parliament  to  enfinroe 
matters  by  orders  of  justices  of  the  peace  and  summary 
convictions  shall  be  resorted  ta     It  is  very  reasonable 
there  should  be  some  period  of  limitation  in  such  cases,  and 
six  months  is  that  which  the  Legislature  has  sanctioned. 
The  intention  and  effect  of  the  statute  further  appears 
to  me  that  there  shall  be  six  months,  running  from  the 
time  when  the  remedy  could  have  been  enforced,  u  e^ 
when  the  cause  of  complaint  arose.     Here  a  period  of 
three  months  is  given  during  which  the  parties  affected  J 
by  the  order  and  apportionment  may  give  notice  of  dis-  - 
puting  it ;  and,  so  long  as  those  three  months  are  run— — 
ning,  the  Board  of  Health  cannot  enforce  payment  b^^ 
any  owner  in  the  parish  of  expences  allotted  to  be  pai& 
(a)  7  a  B.  N.  8.  568. 
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by  him^ — during  tliat  period  their  remedy  is  in  abeyance.        1868. 
And  to  hold  that  those  three  months  are  part  of  the  six       jIcomb 
months  given  by  stat.  11  &  12  Vtct  c.  43.  «.  11.  would      Dodoioh. 
be  to  place  cases  under  The  Public  Health  Act,  1848, 
in  a  different  position  from  all  other  cases  under  Jervis's 
Act  Unless  we  can  see  our  way  to  make  sucb  a  remark- 
able exception  we  ought  not  to  make  it.    It  is  dear  that 
this  money  was  due,  and  the  respondent  ought  to  have 
paid  it :  it  is  also  clear  that  the  Board  of  Health  could 
Bot  ha^e  enforced  payment  during  three  months  out  of 
the  period  which  dapsed  before  application  was  made 
by  them  to  the  justices ;  and  we  cannot  hold  that  those 
three  months  form  any  portion  of  the  period  of  time 
Emited  by  stat.  11  &  12  Vict.  c.  43.  s.  11. 

The  justices  were  therefore  wrong,  and  our  judgment 
must  be  for  the  appellant. 

WiOHTMAN  J.  I  agree  with  the  rest  of  the  Court  in 
giving  judgment  for  the  appellant,  and  tiiis  dedaion  is 
conaistent  both  with  the  law  and  the  justice  of  the  case. 

CsoMPTON  J.    I   am  of  the  same  opinion,  for  the 
given  by  the  Lord  Chief  Justice. 


MxLLcm  J.  concurred. 

Judgment  for  the  appellant. 
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Monday, 
Jamuiry2&i}L 

County  Court 
Act,  13  #  14 
Fict.  c.  61. 
#.11. 
Costs. 

Payment  of 
money  into 
Court. 


BouLDiNQ  against  Ttleb. 

Where  a  plaintiff  takes  out  of  Court  in  Batisfacticm  of  his  demand  a 
sum  of  money  which  has  been  paid  into  Court  by  the  defendant^  he  does 
not  *'  recover'  that  snm  within  the  meaning  of  the  County  Court  Act, 
13  &  14  Vict,  c.  61.  «.  11. ;  and  consequently,  if  the  enm  does  not  exceed 
20/.,  he  is  depiiyed  of  his  costs  by  that  enactment. 

nPHIS  was  an  action  to  reooyer  a  smn  not  exceeding 
20/.;  in  which  the  defendant  pleaded  payment  into 
Court  of  the  sum  demanded,  and  the  plaintiff  took  it 
out  in  satisfaction  of  his  demand.  The  Master  haying, 
on  the  authority  of  Chamben  y.  WUes  (a),  taxed  the 
plaintiff  his  Aill  costs. 


R.  E.  Turner,  on  the  15th  January,  obtained  a  role  to 
reyiew  the  taxation,  on  the  ground  that  money  taken 
out  of  Court  was  not  a  sum  recovered  within  the  County 
Court  Act,  13  &  14  Viet  c.  61.  s.  11.,  which  enacts,  tha^ 
"if  in  any  action  fee.,  in  any  of  Her  Majesty's  superior 
Courts  of  Record,  in  coyenant,  debt,  detinue,  or  assump- 
sit, not  being  an  action  for  breach  of  promise  of  marriage, 
the  plaintiff  shall  recoyer  a  sum  not  exceeding  20/.,  &&, 
the  plaintiff  shall  haye  judgment  to  recoyer  such  sum 
only,  and  no  costs.  Sec..'' — He  cited  Parr  y.  Lilly  crap  (A), 
decided  upon  this  statute,  and  Robertson  y.  Sterne  {c\ 
decided  on  The  London  Small  Debts  Act,  15  &  16  Vict. 
c.  IxxyiL— The  case  had  been  before  Wtgktman  J.  at= 
Chambers,  who  referred  the  parties  to  the  Court. 


(a)  24  Z.  J:  C.  B.  267 ;  1  Jur.  K  8.  476.  (b)  I  H.  f  C.  615. 

(c)  31  L.  J,  a  P.  362;  9  Jur,  K  8,  332. 


XXVI.   VICTORIA. 


473 


Gadsden  ahewed  cause.— The  term  '' recover''  in  this  1863. 
statute  means  to  recover  by  any  judgment  or  process  of  bouldinq 
the  Court.  The  cases  on  the  authority  of  which  the  xtlwu 
rule  was  granted  are  no  doubt  against  the  plaintiff; 
but  they  are  at  variance  with  the  considered  decision 
of  Coleridge  J.,  in  the  Bail  Courts  in  Chambers  v. 
ff^Ues  (a),  and  that  of  Piatt  B.,  at  Chambers^  in  Power 
V.  Jones  (6),  together  with  the  practice  founded  upon 
them ;  as  well  as  with  the  decisions  in  Davey  v.  Benton  (c) 
and  Brooks  v.  Biffby  {d),  on  the  43  G.  3.  c.  46.  s.  8. 
[^Crompton  J.  In  the  cases  under  43  G.  8.  c.  46.  s.  S., 
the  defendant  paid  money  into  Courts  under  a  Judge's 
order^  without  any  act  on  the  part  of  the  Court  In 
tills  casCj  according  to  the  present  practice^  the  pay- 
ment of  money  into  Court  was  pleaded.  When  ^he 
plaintiff  takes  that  money  out  he  makes  a  judgment  for 
himself.] 

B.  E.  Turner  was  not  called  on  to  support  his  rule. 

CocKBiTKN  C.  J.  The  policy  of  the  enactment  before 
OS  was  to  prevent  persons  bringing  certain  forms  of 
action  in  the  superior  Courts  for  sums  not  exceeding 
20/.  The  plaintiff  in  such  a  case^  by  taking  a  less  sum 
out  of  Court  in  satisfaction  of  his  demand^  admits  that 
his  claim  is  for  a  sum  not  exceeding  20/.^  and  con- 
sequently ought  to  lose  his  costs.  Two  Courts^  the  Com- 
mon Pleas  and  Exchequer^  the  former  in  a  considered 
judgment,  have  so  decided,  and  I  am  satisfied  that  their 


(fl)  24  L.  J.  Q.  B.  267;  1  Jur.  N,  8.  475. 

(i)  16  Jur.  242,  part  2.  (c)  2  A  #  C.  711. 
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1868.       decision  is  sound.    The  cases  relied  on  bj  the  plaintiff 
were  earlier. 


BOULDIVO 
▼. 

Tyleb. 


WiGHTMAN,  CaoMPTON  and  Blackburn  JJ.  ooncmv 

Rule  absolute  (a). 

{a)  See  Beard  t.  ftny,  2B.f  8.  49a 


Tuesday, 
January  20th. 

Estoppel, 
BiU  of  ex- 
change. 
Acceptor, 
Denial  of 
indorseinent. 


AsHFiTEL,  executor  of  James  Peto,  againsi 
Bryan. 

Declaration  by  the  executor  of  B,  upon  a  bill  of  exchange  pnrportiiia 
to  be  drawn  by  A.  and  accepted  by  the  defendant^  and  indorsed  by  Z 
to  B.  Plea,  that  A.  did  not  indorse  the  bilL  It  appeared  that  A^  wht 
was  possessed  of  goods,  being  the  stock  in  trade  upon  his  premise^ 
died  intestate  and  indebted  to  the  defendant  and  other  pertoDB;  asd 
it  was  arranged  between  B,  and  the  defendant,  who  were  two  of  his 
next  of  kin,  that  the  defendant  should  take  possession  of  the  goods  and 
accept  a  bill  of  exchange  for  their  value,  purportinff  to  be  drawn  and 
indorsed  by  A.  The  goods  were  accordingly  ddiyered  to  the  defendant; 
and  the  bill  declared  upon  was  drawn  and  indorsed  to  the  plaintiff  by 
procuration  in  the  name  of  A,,  and  accepted  by  the  defendant.  HeUl, 
that  the  defendant  could  not  be  allowed  to  set  up  as  a  defence  to  the 
action  that  the  bill  was  not  indorsed  by  A, 

nPHIS  was  an  action  by  the  plaintiff^  as  executor  of 
James  Peto. 
The  first  count  of  the  declaration  stated  that^  in  the 
lifetime  of  James  Peto^  on  the  22d  May^  1857^  John  Pa», 
by  his  bill  of  exchange,  since  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  his  order 
376/.  2s.  8d,,  at  sixty  days  sight,  and  the  defendant 
then  accepted  the  biU,  and  John  Peto  indorsed  the  same 
to  James  Peto  in  his  lifetime,  but  the  defendant  had  not 
paid  the  same.  There  were  also  counts  for  goods  sold, 
money  paid  and  money  lent  by  James  Peto  in  his  life- 
time ;  and  on  accounts  stated  between  James  JPeto,  in  his 
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lifetime,  and  the  defendant ;  and  a  count  upon  accounts        1S68. 
stated  between  the  plaintiff^  as  executor  of  James  Peto,     Abhpxtsl 
and  the  defendant.  Betan. 

First  plea  to  the  first  count.  That  John  Peto  did  not 
indorse  the  bill  as  allied. 

Second  plea  to  the  same,  lliat  the  bill  was  drawn^ 
indorsed  and  accepted^  for  the  accommodation  of  James 
Peto,  and  without  value  or  consideration^  &c. 

Third  plea  to  the  same,  lliat  the  bill  was  made  and 
indorsed  in  the  name  of  John  Peto  after  his  decease^  and 
the  defendant  was  induced  to  accept  the  bill  after  the 
decease  of  John  Peto  through  the  firaud  of  James  Peto, 
deoieased^  who^  in  his  lifetime^  always  held^  and  the 
plaintiff  has  always  held^  and  still  holds^  the  same^ 
without  any  value  or  consideration. 

Fourth  plea  to  the  same.  That  JbAjsPi;^,  in  his  lifetime, 
carried  on  a  trade,  and  was  possessed  of  goods^  being  his 
stock  in  the  said  trade^  of  the  value  of  876/.  2s.  S<L,  and, 
before  the  drawing,  indorsing  or  accepting  of  the  bill, 
died  intestate,  and  indebted  to  the  defendant  and  other 
persons ;  and,  at  the  time  of  the  drawing,  indorsing  and 
accepting  of  the  bill^  it  was  intended  and  expected  by 
the  next  of  kin  of  John  Peto,  of  whom  the  defendant 
and  James  Peto  were  two,  that  James  Peto  should  apply 
for  and  obtain  letters  of  administration  of  the  estate 
and  effects  of  John  Peto,  and  by  and  out  of  the  said 
estate  and  effects  pay  the  debts  of  John  Peto,  and  it  was 
proposed  by  James  Peto  that  the  defendant  should  take 
and  convert  to  his  own  use  the  said  stock  in  trade  as  if 
the  same  had  been  sold  and  delivered  to  him  by  John 
Peto  in  his  lifetime,  and  that  the  defendant  should 
aoc^  a  bill  of  exchange  for  3762.  is.  Sd.,  purporting 
to  be  drawn  and  indorsed  by  John  Peto,  and  that  James 
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1868.  ^'^  should  procure  himself  to  be  appointed  adminis- 
AsHPiTiL  trator ;  and  thereupon  James  Peto  caused  and  procured 
Bbtan.  *^®  ^^  ^^  exchange  in  the  first  count  mentioned  to  be 
drawn  and  indorsed  in  the  name  oiJohn  Peto^  deceased^ 
and  the  defendant  accepted  the  same  with  the  intention 
and  belief^  and  for  the  sole  consideration^  that  JameM 
Peto  should  and  would  so  apply  for  and  obtain  letters 
of  administration,  and  become  and  be  duly  qualified 
and  empowered,  as  administrator,  to  adopt,  ratify  and 
confirm,  and  would,  as  administrator  of  the  estate  and 
efiects  of  John  Peto,  deceased,  ratify  and  confirm  the 
said  transaction,  as  a  sale  and  purchase  to  and  by  the 
defendant  of  the  said  stock  in  trade  at  and  for  the  price 
of  376Z.  28,  Sd.,  and  apply  the  same  in  payment  of  the 
debts  of  John  Peto,  and  for  the  purpose  of  enabling 
James  Peto,  deceased,  the  better  to  sue  for  and  recover 
the  value  of  the  said  stock  in  trade  whenever  and  so 
soon  as,  but  not  before,  he  should  have  become  such 
administrator.  And  the  defendant  took  and  converted 
the  said  stock  as  aforesaid;  and  which  said  stock  never 
was,  nor  was  any  part  thereof,  at  any  time,  in  the  pos- 
session, order,  disposition  or  control  of  James  Peto,  and 
there  never  was  any  other  consideration  or  value  what- 
ever for  the  drawing,  indorsing  or  accepting  of  the  bill 
of  exchange  other  than  the  expectation  and  intention 
that  James  Peto  should  procure  himself  to  become  such 
sole  administrator  as  aforesaid,  and  so  adopt,  ratify  and 
confirm  as  aforesaid.  And  James  Peto  always  held,  and 
the  plaintiff  still  holds,  the  bill  without  any  value  or  con- 
sideration, other  than  as  before  mentioned.  And  James 
Peto,  although  a  reasonable  time  in  that  behalf  had 
elapsed  long  before  his  death,  never  did  apply  for  or 
obtain  letters  of  administration,  nor  did  he  ever  become 
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the  administrator  of  the  estate  and  effects  of  John  Peto,       1863. 

deceased^  bnt  wholly  neglected  and  omitted  so  to  do,     asbpitil 

and  the  defendant  remains  and  is  liable  to  account  to 

the  creditors,  and  to  the  lawful  administrator  of  John 

Rto,  deceased,  whenever  he  shall  be  appointed,  touching 

the  said  intermeddling  of  the  defendant  with  the  stock 

in  trade  of  John  Peto,  deceased,  and  to  pay  to  the  ere* 

ditors,  or  to  such  administrator,  the  sum  of  876/.  28. 3dl, 

or  the  value  of  the  stock  in  trade,  less  the  amount  of 

a  certain  set  off,  in  respect  of  certain  debta  and  sums  of 

money  due  and  owing  to  the  defendant  firom  John  Peto 

in  his  lifetime,  at  the  time  of  his  death,  so  far  as  the 

same  may  be  lawAiUy  set  off. 

Fifth  plea,  to  the  residue  of  the  declaration.  Never 
indebted. 

Issues  were  joined  on  the  above  pleas ;  and  there  was 
also  a  demurrer  to  the  fourth  plea,  and  joinder  therein. 

Second  replication  to  the  first  plea,  setting  out  the 
bill  of  exchange,  and  averring,  among  other  things,  that 
the  bill  was  indorsed  and  delivered  to  the  plaintiff  at 
the  same  time  and  in  the  same  handwriting  at  and 
in  which  the  bill  was  drawn,  and  that  the  drawing 
and  indorsing  took  place  before  the  bill  was  accepted  by 
the  defendant,  of  all  which  the  defendant  had  notice 
and  knowledge  at  the  time  of  the  acceptance,  and  that, 
by  reason  of  the  premises,  the  defendant  was  estopped 
fiom  denying  the  indorsement  of  the  bill. 

There  was  a  similar  replication  to  the  third  plea; 
with  an  averment  that,  as  to  so  much  of  that  plea  as 
alleged  firaud  and  want  of  consideration,  the  plaintiff 
denied  the  same. 

Rejoinder  to  the  second  replication  to  the  first  plea. 
That,  bjefore  the  drawing,  or  indorsing,  or  accepting,  of 
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1863.  the  bill^  as  James  Feto  and  George  WUUam  Collins  well 
AsHPiTEL  l^cw,  John  Peto  died,  and  afterwards^  and  when  they 
Bbtah  ^^^^  knew  of  the  death  of  John  Peto,  George  WiUkun 
CoUmSj  by  the  procurement  of  James  Peio,  and  without 
any  authority  from  John  Peto,  or  his  executor  or  admi- 
nistrator, drew  and  indorsed  the  bill  in  the  name  of 
John  Peto  ;  and  James  Peto,  before  and  at  the  time  when 
the  defendant  accepted  the  bill,  and  the  same  wai 
delivered  to  him,  well  knew  that  the  drawing  and 
indorsing  were  fiedse  and  fictitious,  and  therefore  the 
defendant  is  not  estopped  as  alleged. 

There  was  also  a  demurrer  to  that  replication,  and 
joinder  therein. 

There  was  a  similar  rejoinder  to  the  second  replioatkm 
to  the  third  plea. 

Also  a  demurrer  to  that  replication,  and  joinder  therein. 

There  were  demurrers  to  the  rejoinders,  and  joinder 
therein. 

On  the  trial,  before  Mellor  J.,  at  the  Sittings  in  £o»- 
don  after  Trinity  Term,  1862,  the  plaintiff  produced  the 
bill  of  exchange  declared  upon,  of  which  the  following 
is  a  copy  :— 
"£376.  2*.  3d.  §   '' London,  May  220,  1S67. 

"  At  sixty  days  sight^^  wr  to  my  order  three  hundred.C 
and  seventy  six  pounds  two  shillings  and  three  penc^^e* 
for  value  received.        |  ^  "  John  Peto, 

" Mr.  John  Bryan, "<  ^  "p.  pr.  Geo.  Wm.  CoOinsJ—  '^ 
"  Dacre  Street,  Westminster,'^ 

Indorsed,  "  Pay  Mr.  James  Peto,  Ockham. 

''John  Peio, 
"p.pr.  Geo.  Wm.  Collins." 

It  appeared  that  Collins  made  and  indorsed  tjlie  bill 
in  the  lifetime  and  in  the  presence  of  James  Peto  and 
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the  defendant;  and  tliat  the  defendant^  on  the  same       1863. 
occasion^  in  the  presence  of  Collins  and  James  Peto,     abbfitel 
accepted  the  bilL    John  Peto  had  died  about  a  fortnight      bryaw. 
before^  and  Collins,  James  Peto  and  the  defendant  knew 
that  £act  and  all  the  other  circumstances  relating  to  the 
dmwing,  indorsing  and  accepting  of  the  bill. 

From  1851  to  1866,  John  Peto  and  the  defendant 
carried  on  business  in  copartnership  as  curriers  and  army 
contractors.  In  1856,  that  partnership  was  dissolved  by 
their  bankruptcy.  After  having  obtained  certificates 
John  Peto  carried  on.  the  currier's  part  of  the  former 
business,  and  the  defendant  carried  on  the  army  con- 
tractor's part  of  the  business,  on  different  parts  of  their 
finrmer  premises,  but  not  in  partnership.  Collins  was 
the  derk  of  John  Peto  and  the  defendant,  in  their  part- 
nership business,  before  their  bankruptcy.  He  then 
became  the  clerk  of  John  Peto^  in  his  currier's  business, 
and  so  continued  until  the  death  of  John  Peto. 

John  Peto  died  on  the  7th  May,  1857,  intestate, 
leaving  goods,  being  the  stock  in  trade  on  his  premises, 
which  were  valued  by  Collins  at  876/.  2s.  Sd. 

The  defendant's  wife  was  first  cousin  of  John  Peto, 
and  niece  of  James  Peto,  The  plaintiff  was  nephew  and 
executor  of  James  Peto. 

After  some  discussion  between  James  Peto,  who  had 
lanated  John  Peto  with  advances  of  money,  and  the 
defendant,  it  was  arranged  that  the  defendant  should 
take  possession  of  the  goods  of  John  Peto,  and  give  James 
Pei0  hia  acceptance  for  their  value.  Thereupon  Collins 
ie^rered  the  goods  to  the  defendant,  with  an  invoice 
made  out  in  the  name  of  John  Peto ;  and  the  bill  declared 
apcm  was  drawn  and  indorsed  by  him,  and  accepted  by 
the  defendant,  in  the  presence  of  James  Peto. 
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1863.  I^  ^^  alleged  by  the  defendant  that  James  Pdo  had 

Abhpitbl  undertaken  to  take  out  letters  of  administration  to  Jakn 
Jl\^  Peto,  and  so  enable  himself  to  confirm  the  transaction 
by  which  the  defendant  had  become  possessed  of  the 
goods  of  John  Peto  as  a  sale  of  them  to  him,  and  apply 
the  purchase  money  in  payment  of  the  debts  of  Johm 
Peto;  and  that  James  Peto  never  took  out  letters  of 
administration  to  John  Peto. 

James  Peto  died  in  I860,  and  on  the  plaintiff,  as  his 
executor,  demanding  payment  of  the  amount  of  the  bill, 
with  interest,  the  defendant  paid  interest  on  account. 

Some  letters  between  the  attorneys  of  the  plaintiff  and 
the  defendant,  and  between  the  plaintiff  and  the  defend- 
ant, were  put  in  evidence,  which  it  is  not  necessary  to 
set  out. 

It  was  contended  for  the  defendant,  in  support  of  his 
first  plea,  that  there  was  no  evidence  of  an  indorsement 
of  the  bill  of  exchange  by  John  Peto. 

The  learned  judge  was  of  opinion  that  there  was 
evidence  of  an  indorsement  by  John  Peto,  and  that  the 
&ct  of  his  being  dead  at  the  time  when  the  indorsement 
was  made  was  not  material :  and  he  put  the  following 
questions  to  the  jury.  First.  Whether  the  acceptance 
by  the  defendant  to  the  bill  of  exchange  was  written 
before  or  after  the  indorsement  to  James  Peto.  Second. 
K  they  should  be  of  opinion  that  the  acceptance  was  so 
written  before  the  indorsement,  then  whether  the  in- 
dorsement was  with  the  authority  and  concurrence  of 
the  defendant.  Third.  Whether  the  bill  was  drawn  and 
accepted  for  goods  belonging  to  John  Peto,  deceased,  and 
for  no  other  consideration.  Fourth.  Whether  James 
Peto  ever  agreed  with  the  defendant  to  take  out  letters 
of  administration  to  John  Peto, 
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The  jury  found,  as  to  the  first  question,  that  the        1863. 
acceptance  was  made  after  the  indorsement.    As  to  the     asbpitel 
second  question  they  did  not'  return  any  answer.     As       bbtan. 
to  the  third  question  the  jury  found    that  the  bill 
was  given  for  goods  of  John  Peto  belonging  to  him,  and 
his  stock,   and  for  no  other  consideration.    And  as 
to  the  fourth  question,  they  said  No ;  it  was  an  after- 
thought 

The  Judge  then  put  to  the  jury,  the  following  ques- 
tions. Whether  James  Peto  ever  had  any  actual  control 
or  possession  of  the  goods.  To  this  they  answered  No, 
he  affected  to  deal  with  them. 

Did  he  ever  take  any  other  possession  than  affecting 
to  deal  with  the  goods  ?   The  jury  answered  No. 

Hie  learned  Judge  then  directed  the  verdict  to  be 
entered  for  the  plaintiff,  with  leave  reserved  to  move 
to  enter  the  verdict  for  the  defendant :  the  defendant 
undertaking  not  to  go  to  a  Court  of  appeal  without  the 
permission  of  the  Court :  the  Court  to  be  at  liberty  to 
draw  inferences  as  a  jury,  and  to  have  power  to  amend 
the  record. 

In  Michaelmas  Term  {Nov.  6th),  1862, 

Bochfort  Clarke  obtained  a  rule  nisi  accordingly,  on 
Uie  ground  of  misdirection.  And  it  was  ordered  that 
the  rule  and  the  demurrers  should  come  on  for  argument 
together. 

The  case  was  argued  in  this  Term  {Jan.  16th  and 
20th). 

Garth,  {Hayes  Serjt.  with  him),  for  the  plaintiff. — 
Pint  The  defendant  is  estopped  from  setting  up,  as 
I  defence,  that  John  Peto,  being  dead,  could  not  have 

TOL.  iiT.  2  k  b.  &  s. 


*82  HILARY  TERM. 

1863.       indorsed  the  bill.     When  the  defendant  accepted  the 
A3HPITEL     bill^  he  knew  all  the  facts  of  the  transaction^  and  u 
Brtan.       estopped  from   saying  that  the  bill  is  not  a  bill,  (NT 
that   it   had  not  been   indorsed  by  John    Peta,      In 
Byles  on  Bills,  184,  8th  ed.,  it  is  said : — "By  accept- 
ance, the  drawee  admits  the  signature,  and  capacity 
of  the  drawer,  and  cannot,  after  thus  giving  the  hiH 
currency,  be  admitted  to  prove  that  the  drawer^a  sig- 
nature was  forged.     He  moreover  admits,  and  so  does 
the  maker  of  a  promissory  note,  the  then  capacity  of 
the  payee,  to  whose  order  the  bill  or  note  is  made  pay- 
able, to  indorse.     Hence,  the  acceptor  is  estopped  fiom 
saying  that  the  payee  being  a  bankrupt  could  not 
indorse  /'  citing  Drayton  v.  Dale  (a),  and  BraiikwaUe 
v.  Gardiner  {b).     And  "  where  the  bill  is  drawn  in  a 
petitions  name,  the  acceptor  undertakes  to  pay  to  an  in- 
dorsement in  the  same  hand,^'  citing  Cooper  v.  Meyer  {e), 
Beeman  v.  Duck  (d),  &c.    In  Cooper  v.  Meyer,  Lord  Ten- 
terden  said,  p.  471,  *^  The  acceptor  ought  to  know  the 
handwriting  of  the  drawer,  and  is,  therefore,  precluded 
from  disputing  it;  but  it  is  said  that  he  may,  never^ 
theless,  dispute  the  indorsement.     Where  the  drawer  is 
a  real  person,  he  may  do  so ;  but  if  there  is,  in  reality, 
no  such  person,  I  think  the  fair  construction  of  the   . 
acceptor's  undertaking  is,  that  he  will  pay  to  the  signa- 
ture of  the  same  person  that  signed  for  the  drawer." 
The  drawing  and  indorsing  of  the  bill  in  the  present 
case  was,  in  effect,  a  drawing  and  indorsing  by  a  fictitions 
person;    and   therefore  it  is  within  the  authority  of 
Cooper  V.  Meyer  (c) ;  and  it  is  a  stronger  case  than  that, 


(a)  2B.^C,  293.  (A)  8  Q.  B.  473. 

(<?)  10  B.  #  C.  468.  {d)  11  M,  #  W,  251. 
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because  the  defendant  saw  tiie  acts  of  drawing  and  in-       I868. 
dorsing.     {^fFtffhtman  J.  referred  to  Gibson  v.  Minet{a\      aahpitel 
in  the  House  of  Lords,  affirming  the  judgment  of  the 
Court  of  King's  Bench  (ft).] 

Secondly.  The  4th  plea  is  bad,  on  the  ground  that,  as 
the  defendant,  under  the  arrangement  mentioned  in  it, 
has  had  the  benefit  of  the  goods,  it  shews  only  a  partial 
fidlure  of  consideration  and  is  no  answer  to  the  claim 
cm  the  bill.  Also  it  has  been  negatived  by  the  jury. 
[Wightman  J.  The  main  question  arises  on  the  first 
plea.] 

Boehfart  Clarke  (Hawkins  with  him). — The  defendant 
is  not  estopped  firom  shewing  that  the  indorsement  of 
the  bill  was  in  the  name  of  a  deceased  person,  and  there- 
fore void.  The  acceptor  cannot  traverse  the  drawing  of 
a  bill,  which  is  part  of  it ;  but  he  may  traverse  an  in- 
dorsement upon  it ;  and,  the  plaintiff  having  taken  issue 
nfoa  such  a  traverse,  this  issue  must  be  found,  accord- 
ing to  the  trutlL  On  the  declaration  the  indorsement 
appears  to  have  been  subsequent  to  the  drawing,  and 
there  is  no  estoppel  against  the  defendant  unless  it  is 
pleaded :  Bawnum  v.  Taylor  (c).  Bowman  v.  Bastron  (d). 
[Mdhr  J.  Is  not  the  defendant  equally  estopped  in  point 
«f  evidence?]  The  doctrine  of  estoppel  by  misrepre- 
sentation of  facts  was  stated  for  the  first  time  by  Lord 
Demman  in  Plekard  v.  Sears  (e),  and  adopted  by  Parke  B. 
in  Freeman  v.  Cooke  (/) : — ''  Where  one  by  his  words  or 
ocmdnct  wilfully  causes  another  to  believe  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on 

(a)  1  J3:  A  669.  (b)  3  T.  B,  481. 

(c)  2A.fE.278.  (d)  2A.  fK  295 note (b). 

(t)6A.fE.4m.  474.  (/)  2  Exch.  654. 662, 66a 
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1863.       that  belief^  so  as  to  alter  his  own  preyionB  positioiiy  the 
Abhpitbl     former  is  concluded  from  averring  against  the  latter  a 
Brtam.       different  state  of  things  as  existing  at  the  same  time.^ 
But  that  doctrine  does  not  apply  where  both  parties 
knew  the  real  facts  of  the  transaction^  and  there  was 
no  deception.      [Crompton   J.    referred    to    JEi   parte 
Swan  (a).]      In  Freeman  v.  Cooke,  p.  662,    Parke  B. 
said : — "  With  respect  to  estoppels  in  pais,  in  certain 
cases  there  is  no  doubt  they  need  not  be  pleaded  in 
order  to  make  them  obligatory.    For  instance,  where 
a  man  represents  another  as  his  agent,  in  order  to  pro- 
cure a  person  to  contract  with  him  as  such,  and  he  does 
contract,  the  contract  binds  in  the  same  manner  as  if 
he  made  it  himself,  and  is  his  contract  in  point  of  law ; 
and  no  form  of  pleading  could  leave  such  a  matter  at 
large,  and  enable  a  jury  to  treat  it  as  no  contract."     In 
such  a  case  there  is  no  estoppel :  the  maxim  Qui  &cit 
per  alium  facit  per  se  applies.     And,  in  p.  663: — *'I^ 
whatever  a  man^s  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  represen* 
tatioD  to  be  true,  and  believe  that  it  was  meant  that  he 
shoidd  act  upon  it,  jand  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equally  precluded 
from  contesting  its  truth.''     But  in  that  case,  which 
was  an  action  of  trover  by  the  assignees  of  a  bankrupt 
for  seizing  the  bankrupt's  goods  under  a  fieri  fSeudas 
against  J.  B.  and  B,  B,,  it  was  held  that  the  assignees 
were  not  estopped  from  claiming  the  goods,  notwith- 
standing  the  finding  of  the  jury  that  the  bankrupt 
represented  to  the  officer  that  the  goods  were  the  goods 
of  B,  B.,  so  as  to  induce  him,  by  that  false  representa- 
tion, to  seize  the  goods.     And,  when  the -doctrine  is 

(a)  7  a  B.  N.  8.  400. 
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applied  to  mercantile  instraments^  it  does  not  go  fiurther  1868. 
than  the  old  doctrine  of  estoppel  by  deed.  In  Bowes  ashpitbl 
Y.  Foster  (a)  the  plaintiff^  for  the  purpose  of  protecting  betah. 
his  goods  against  any  creditor  who  might  issue  execu- 
tion against  them^  agreed  with  the  defendant  that  there 
should  be  a  pretended  sale  of  the  plaintiff's  goods  to 
him^  and^  for  this  purpose^  an  invoice  was  made  out^ 
and  a  receipt  given  by  him  to  the  defendant  for  a  sum 
therein  stated  to  be  the  purchase  money^  and  possession 
of  the  goods  was  delivered  to  the  defendant^  who  employed 
an  auctioneer  to  sell  them ;  in  an  action  to  recover  the 
value  of  the  goods  it  was  held  that  the  defendant  was 
not  estopped,  by  his  assent  to  the  particular  transaction, 
from  shewing  the  true  state  of  facts.  [Wightman  J. 
In  that  case  third  persons  were  affected.  He  referred 
to  Sanderson  v.  Collman  (£).]  In  that  case,  which  was 
an  action  by  indorsees  against  the  acceptors  of  a  bill  of 
exchange,  to  a  plea,  denying  that  the  bill  was  made  as 
alleged  in  the  declaration,  there  was  a  replication  by 
way  of  estoppel  that,  at  the  time  the  defendants  accepted 
the  bill,  the  same  purported  to  have  been  made  and  to 
have  been  signed  as  alleged,  and  that  the  plaintiffs,  at 
the  time  the  bill  was  indorsed  as  in  the  declaration 
mentioned,  had  no  notice  or  knowledge  that  it  was  not 
made  as  alleged,  and  that  they  gave  value  for  the  same 
upon  the  &ith  and  credit  of  the  defendants'  acceptance. 
[  Wightman  J.  The  averments  in  the  replication  supplied 
the  ingredients  of  the  estoppel  in  Pickard  v.  Sears  (c).] 
Sanderson  v.  Collman  {b)  only  shews  that  an  acceptor 
cannot  deny  the  drawing  of  the  bill :  there  is  no  case 
which  shews  that  he  cannot  deny  an'  indorsement  on 

(a)  2H.^N.  779.  (6)  ^M.^Gr,  209, 

(c)  6  A.  if-  E.  469. 
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1868.  it.  [Crompton  J.  In  Beeman  v.  Duck  {a)  there  is  ft 
AflHPiTK.  direct  dictum  of  ParAe  B.  on  that  point :  i^fsferring  to  Ihe 
-Q^^j^  argument  for  the  defendant  that,  although  an  aoo^tor 
was  estopped  from  denying  the  authority  to  draw,  his 
acceptance  did  not  prevent  him  from  disputing  the 
authority  to  indorse,  he  says,  p.  255 :  ''We  cannot  help 
thinking  there  is  great  weight  in  that  argument,  if  the 
defendant  accepted  the  bill  in  ignorance  of  the  foxgeiy; 
but  if  he  knew  of  it,  and  intended  that  the  bill  ahoold 
be  put  into  circulation  by  a  forged  indorsement  in  the 
name  of  the  same  firm,  by  the  same  party  who  drew  i^ 
ihe  case  seems  to  fall  within  the  principle  of  that  of 
Cooper  V.  Meyer^*  (i).]  In  Beeman  v.  Duck  (a)  there  wis 
a  misleading  of  an  innocent  indorsee  for  valua  And 
in  all  the  other  cases  the  bill  was  in  the  hands  of  an 
indorsee  for  value  who  did  not  know  the  real  circimi- 
stances.  ICrompton  J.  The  case  of  bills  of  exchange 
is  rather  within  the  class  of  cases  in  which  parties  have 
agreed  to  a  particular  state  of  &cts.  As  where  a  ware- 
houseman has  agreed  to  hold  goods  for  A,,  though  her 
may  be  aware  that  the  property  is  in  another  person  ho 
cannot  afterwards  deny  that  the  goods  are  A.'b.'] 

Further,  this  bill  cannot  be  declared  on  as  a  bill 
payable  to  the  order  of  a  person  who  was  dead  at  the 
time  when  the  bill  was  drawn:  it  should  have  been 
declared  on  as  payable  to  bearer.  [Wightman  J.  Ac- 
cording to  Gibson  V.  Minet  (c),  in  the  House  of  Lords, 
if  a  bill  of  exchange  be  drawn  in  favour  of  a  fictitious 
payee,  and  the  name  of  such  payee  be  indorsed  on  it 
by  the  drawer,  which  fictitious  indorsement  purports  to 
be  to  the  drawer  himself,  or  his  order,  and  the  acceptor 

(a)  11  M,  #  W,  251.  {h)  10  B.  #  C.  4fi8. 

(c)  1  K  Bl.  570. 
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at  the  time  of  accepting  the  bill  knew  those  &cts,  he        1903, 
ahall  not  take  advantage  of  his  own  wrong,  but  a  bona      ashpitxi" 
fide  holder  for  value  may  recover  against  the  acceptor.]       ^J^^ 
There  could  be  no  indorsement  of  this  biU  by  John  Peto ; 
conflequently^  this  is  a  fictitious  bill,  not  merely  a  bill 
witili  a  fictitious  name  on  it,  and  therefore  is  void :  Ben- 
mea  V.  Famett  (a).  Hunter  v.  Jeffery  (b).      [Crompton  J. 
In  those  cases,  which  arose  out  of  the  bankruptcy  of 
Unetay  jr  Co.  and  Oibson  Sf  Co.  (see  I  Camp.  183,  note), 
there  was  no  estoppel.] 

Further,  there  was  no  value  or  consideration  for  the 
defendant's  acceptance;  Nebon  v.  Serle  (c).  Jamed^  Peto 
never  had  actual  possession  of  the  goods,  of  John  Peto, 
and  had  no  right  to  them.  The  defendant  would  have 
no  defence  to  an  action  by  the  legal  representative  of 
M^n  Peto  on  the  ground  that  James  Peto  had  made 
himself  executor  de  son  tort,  because  one  act  does  not 
make  a  person  executor  de  son  tort ;  Mountford  v. 
Oibson  {d).  The  whole  transaction  was  illusory ;  and 
no  right  of  either  party  was  aflfected  by  it.  The  jury 
ought  to  find  the  truth :  that  John  Peto  did  not  indorse. 

[He  also  contended  that  the  replications  to  the  first 
and  third  pleas  were  bad,  because,  the  bill  being  drawn 
and  indorsed  by  procuration,  they  did  not  shew  that 
Collins  had  authority  to  draw  or  indorse ;  citing  Alex- 
tmder  v.  Mackenzie  (e).  Melhr  J.  referred  to  Smith  v. 
Marsac  (/).] 

Garth,  in  reply,  abandoned  the  demurrers  to  the 
Ufa  plea  and  to  the  rejoinders. 

(a)  1  Camp,  130.  {h)  2  Peake,  146. 

(c)  AM.^W.  795.  (^  4  East,  441 

(e)  6  C  B,  766.  (/)  6  C.  5.  486. 
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1863.  WiGHTMAN  J.    This  is  an  action,  brought  by  the  ess- 

AsHPiTKL     ^^^^  of  James  Peto  against  the  defendant,  the  aooeptor 
g  J*  of  a  bill  of  exchange,  which,  upon  the  face  of  it^  appean 

to  have  been  drawn  by  John  Peto  by  proenrationj  and  hj 
which  John  Peto  requested  the  defendant  to  pay  to  hii 
order  376/.  2s.  3d.  at  sixty  days  sight.  The  defendant 
accepted  the  bill,  and  John  Peto  indorsed  it  by  procura- 
tion to  the  plaintiff's  testator.  To  the  declaration  there 
is  a  plea  that  John  Peto  did  not  indorse  the  bill  as  aUc^ged. 

Upon  the  evidence  and  the  findings  of  the  jury,  it 
appears  that  John  Peto,  who,  on  the  face  of  the  hill,  is 
the  drawer  and  indorser  by  procuration,  was^  at  the 
time,  dead;  but  certain  goods  belonged  to  him,  with 
respect  to  which  there  was  a  claim  on  the  part  of  James 
Peto,  whether,  as  the  probable  personal  representative  of 
the  deceased,  or  as  having  some  interest  in  them  npon 
dealings  between  him  and  John  Peto,  in  his  lifetime,  is 
not  clear.  These  goods  were  taken  possession  of  by  the 
defendant,  with  the  consent  of  James  Peto;  and,  by 
arrangement  between  James  Peto  and  the  defendant,  it 
was  agreed  that  the  bill  should  be  drawn  in  the  name 
of  John  Peto,  though  dead,  and  indorsed  also  in  his 
name,  and  the  defendant  accepted  the  bill  so  drawn  and 
indorsed :  the  defendant  clearly  had  a  valuable  conside- 
ration for  his  acceptance  of  the  bill,  viz.  the  forbearance 
of  James  Peto  to  make  any  claim  in  opposition  to  his 
taking  possession  of  the  goods. 

For  tl\e  purpose  of  this  case  we  may  treat  the  bill  as 
drawn  and  indorsed  by  a  fictitious  person,  and  accepted 
by  the  defendant  for  a  valuable  consideration,  with  a 
full  knowledge  of  all  the  facts.  The  defendant  has  had 
all  the  benefit  arising  from  possession  of  the  goods; 
and,  not  having  paid  the  bill,  and  an  action   being 
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brought^  lie  pleads  that  the  bill  was  not  indorsed  by  1868. 
John  Peto,  and  that  he  is  not  liable  as  acceptor.  No  ashpitbl 
doubt^  as  a  matter  of  fact^  the  bill  was  not  indorsed  by  bbtan. 
John  Peto  ;  but  the  question  is,  whether  the  defendant 
can  be  now  admitted  to  gainsay  what  was  done  by 
arrangement  between  him  and  James  Peto,  he  well  know- 
ing all  the  circumstances  under  which  the  bill  was  drawn. 
It  is  said  that  there  is  an  estoppel  in  pais  against  the 
defendant  disputing  what  he  agreed  should  be  taken  as 
fiu^B,  when  he  accepted  the  bill ;  and  that,  after  having 
authorized  the  drawing  and  indorsing  the  bill  in  the 
form  in  which  it  was  drawn  and  indorsed,  he  cannot  be 
admitted  to  say  that  the  bill  was  not  drawn  and  indorsed 
as  it  purports  to  be.  Prima  facie,  the  aceeptor  is  not 
admitted  to  deny  the  handwriting  of  the  drawer ;  and  I 
think  the  same  rule  applies  to  an  indorsement  by  the 
drawer,  the  indorsement  being  on  the  bill  when  it  was 
accepted.  It  may  be  that  he  would  not  be  bound  to 
admit  the  handwriting  of  a  person  who  was  a  stranger ; 
but  here  the  indorsement  is  in  the  same  hand?nriting  as 
the  drawing. 

The  general  definition  of  estoppel  is  given  in  Lee 
Termes  de  la  Ley,  tit.  Estoppel : — '^  Estoppel  is,  when 
one  is  concluded  and  forbidden  in  law  to  speak  against 
his  own  act  or  deed,  yea,  though  it  be  to  say  the  truth.'^ 
This  is  what  the  defendant  attempted  to  do.  There  is 
a  distinction  between  estoppel  by  matter  of  record  or 
deed  and  by  matter  in  pais  :  in  the  latter  case  it  arises 
on  the  evidence  itself,  and  need  not  be  pleaded ;  in  the 
others  it  must  be  pleaded,  if  there  be  an  opportunity. 
In  Sanderson  v.  Collman  (a)  Tindal  C.  J.  says : — "  The 
fint  point  in  this  case  is,  whether  the  drawee,  after 
(a)  4  Af.  #  (?.  209.  2ia 
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1863.       accepting  and  thereby  giving  an  apparent  YaKdity  to  t 
Aahpitel     bill^  has  a  rights  in  an  action  against  him  as  acoeptor^ 
Bbtak.       ^  ^^^  up  as  a  defence  that  the  name  of  the  drawerwas 
forged,  or  other  matter  invalidating  the  bill.     And  it 
appears  to  me  that  he  has  no  such  right.^^     In  thif 
dictum  Tindal  C.  J.  does  not  speak  of  an  objection  to 
the  acceptor  setting  up  as  a  defence  any  incapacity  of 
the  drawer  as  a  ground  of  estoppel  properly  so  called; 
but  he  says  the  acceptor  has  not  the  right  to  set  up 
that  defence.     There  are  cases  in  which  it  has  been 
held  that  estoppel  by  deed  or  matter  of  record  mnst 
be  pleaded ;  but  there  are  as  many  cases  which  ahew 
that  it  is   competent  to  a  party  to  take   advantage 
of  an  estoppel  in  pais   without  pleading  it;  1  WmL 
Sound.  325  a,  note  {d),  6th  ed.     There  are  ako  cases 
which  shew  that,  after  a  person  has,  by  his  own  ac^ 
warranted  that  what  appears  on  the  &ce  of  a  bill  is 
perfectly  regular,  and  has  received  value  for  it  (because 
my  judgment  in  the  present  case*  is  founded  on  the 
assumption  that  the  defendant   did  receive    value  for 
his  acceptance  of  the  bill,  which  the  jury  have  in  effect 
found), — after  he  has  agreed  with  the  person  from  whom 
he  received  value,  and  who  is  the  holder  of  the  bill,  that 
the  bill  should  be  drawn  and  indorsed  in  the  names 
which  appear  on  it,  he  is  not  permitted  to  shew  that 
those  names  are  false  or  fictitious,  and  to  set  up  what 
would  be  a  fraud  upon  the  party  who  has  given  value 
for  the  acceptance.     If  no  value  was  given,  or  if  the 
acceptor  was  ignorant  of  the  circumstances,  or  was  no 
party  to  the  agreement  by  which  the  bill  was  drawn  in 
a  particular  form,  that  might  make  a  difference. 

Then,  it  was  said  that  the  bill  ought  to  have  been 
declared  on,  as  a  bill  payable  to  bearer ;  but  the  question 
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iB,  not  how  it  ought  to  have  been  declared  npon^  but  1868. 
whether  upon  the  doctrine  of  estoppel  in  pais  the  de-  abhpitel 
fendant,  having  accepted  the  bill  under  the  circumstances  Bbtait. 
here  founds  is  entitled  to  take  such  an  objection.  On 
the  whole,  it  seems  to  me,  upon  the  authorities  as  well 
as  upon  principle,  that  he  is  not.  The  cases  go  to  this 
extent,  that  the  defendant,  is  precluded  by  his  own  act 
from  saying  that  the  person  whose  name  appears  on 
the  bill  as  drawer  is  fictitious  or  was  dead  at  the  time; 
and  I  think  he  is  equally  precluded  from  taking  the 
objection  that  the  declaration  states  the  bill  to  have 
been  drawn  and  indorsed  in  the  name  of  an  existing 
person,  though  he  was  at  the  time  dead ;  and  therefore 
the  plaintiff  was  not  boimd  to  treat  the  bill  as  a  bill 
payable  to  bearer,  though  he  might  possibly  recover  if 
he  did  so. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled 
to  have  the  verdict  entered  for  him  on  the  traverse  of 
tibe  indorsement,  and  that  all  the  other  pleadings  should 
be  struck  out.  But,  as  the  same  question  might  be 
raised  on  those  pleadings,  the  defendant  has  leave  to 
H^peaL 

Cbompton  J.  I  am  entirely  of  the  same  opinion, 
and  do  not  wish  to  add  to  the  reasons  given  for  our 
judgment  by  my  brother  Wightman. 

As  to  the  pleadings,  the  question  on  which  we  give 
leave  to  appeal  must  be  considered  as  open  on  the  tra- 
verse of  the  indorsement;  and  the  Court  of  error  is  to 
have  the  same  power  which  this  Court  has  to  amend  the 
pleadings. 

I  will  only  fmrther  observe  that  the  question  whether 
the  defendant  can  be  permitted  to  say  that  the  bill. 
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1863.       though  purporting  to  be  drawn  and  indcmed  hy  JbIim 
A3HPITEL     ^^^^f  ^as  ^ot  80  in  fact,  is  not  so  much  in  the  natme  of 
Brtan.       *^  estoppel  where  one  person  is  misled  by  the  firand  or 
deceit  of  another  and  induced  to  believe  a  certain  state 
of  facts,  and  to  act  upon  it,  whereupon  the  other  is  pre- 
cluded from  denying  it,  as  in  Pickard  y.  Sears  (a)  :  it  ii 
rather  as  Parke  B.  puts  it  at  the  end  of  his  judgment 
in  Freeman  v.  Cooke  (b),  when  commenting  on  Piekardi. 
Sears  (a),  a  matter  arising  out  of  a  contract  betweoi  tk 
parties,  in  which  a  particular  state  of  facts  is  assumed 
to  exist,  and  the  party  acting  upon  that  assumption  has 
had  his  position  altered  :  he  has  then  a  rig^ht  to  consider 
that  state  of  facts  as  existing,  and  the  other  party  ought 
not  to  be  permitted  to  deny  it.     I  go  a  great  ^ay  with 
the  able  argument  of  Mr.  Rochfort  Clarke,  that  the  doc- 
trine of  estoppels  in  pais,  which  rests  on  frauds  or  deceit, 
or  ignorance  of  one  of  the  parties,  does  not  strictly  apply 
to  this  case,  in  which  both  parties  knew  the  real  state  of 
facts.     But  when  two  parties  agree  that  a  conmierdsl 
instrument  shall  be  taken  as  founded  upon  a  certain 
fact,  and  the  position  of  one,  by  acting  on  that  agree- 
ment, is  altered,  the  other  ought  not  to  be  admitted  to 
deny  it,  and  in  this  class  of  estoppels  deceit,  in  which  is 
involved  the  question  whether  the  party  knew  the  real 
state  of  facts,  is  not  necessary. 

A  cause  was  tried  before  me,  about  ten  years  ago,  on 
the  Western  Circuit,  in  which  a  father  was  sued  upon 
his  acceptance,  forged  by  his  son  :  the  parties  who  held 
the  bill  had  gone  to  the  father  and  said,  ''We  shall 
proceed  against  your  son;  is  this  your  acceptance?" 
and  the  father  then  said,  "  It  is."     I  thought  that  the 

(a)  6  A.  4'  E.  4G9.  ('0  2  Eocch.  G54.  (564. 
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rule  as  to  estoppel  in  Freeman  v.  Cooke  (a)  applied.     A        1863. 
bill  of  exceptions  was  tendered  to  my  ruling  by  a  very     abhpitel 
learned  person,  but,  after  consideration,  abandoned.     I       bbiav. 
am  not  sure  whether  the  parties  had  knowledge  that  it 
was  not  the  acceptance  of  the  fsither.     But  I  think  that 
the  person  who  said,  ''  This  is  my  acceptance,^'  and  so 
induced  the  parties  holding  the  bill  to.alter  their  situ- 
ation, would  have  been  equally  bound  by  the  statement, 
if  they  knew  that  it  was  not  his  acceptance :  and  although 
the  parties  might  suspect  that  the  son  had  forged  it,  yet 
the  person  making  that  statement  must  be  considered  as 
saying, ''  This  instrument  may  be  treated  as  if  accepted 
by  me/' 

The  present  case  is  not  one  of  the  dass  of  cases  of 
estoppel  by  deed  or  record,  but  it  is  an  estoppel  by  evi- 
dence.   If  it  appears,  on  evidence,  that  two  parties  to  a 
mercantile  transaction,  upon  the  negotiation  of  a  bill, 
assume  that  a  "particular  person  was  the  drawer  of  it, 
or  that,  by  express  agreement  between  the  parties,  a 
bni    was   drawn   and  indorsed  by  procuration  in  the 
name  of  a  fictitious  or  dead  person,  and  the  position  of 
one  of  the  parties  has  been  altered,  as  in  the  present 
case,  by  giving  up  certain  goods  to  the  other,  that  other 
is  not  at  liberty  afterwards  to  say  that  the  fact  which 
was  assumed  as  the  basis  of  the  contract  or  arrangement, 
and  upon  which  the  other  party  acted,  and  thereby  altered 
his  position,' was  really  untrue,  and  that  the  bill  is  void. 

MsLLOR  J.  The  doctrine  applicable  to  the  present 
case  is  a  useful  one,  and  ought  not  to  be  narrowed.  At 
the  trial,  it  being  contended  that  it  was  open  to  the 
defendant  to  prove  his  plea,  which  traversed  the  in- 

(a)  2  Exch,  654. 
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1868.  dorsement  of  the  bill  by  John  Peto,  I  tbouglit  thai,  if 
Abhpitel     ^^6  defendant  got  a    valuable  consideration   for   his 

Bbtan.  acceptance,  be  was  predoded  from  denying  the  indorse- 
ment :  and  I  think  it  most  be  taken  that  he  did  get  a 
valuable  consideration;  for  it  appears  on  the  evidence 
that  he,  by  the  authority  of  James  Peio,  got  possession 
of  goods,  amounting  in  value  to  the  sum  for  which  the 
bill  was  given;  and  by  agreement,  to  which  the  defendant 
was  party,  Collins,  who  had  been  the  derk  of  Jokn  Pete, 
and  must  be  taken  to  have  been  acting  as  such  at  the 
time,  drew  the  bill  and  indorsed  it  in  the  name  of  Jokn 
PetOf  though  deceased.  That  being  ihe  basis  of  the 
arrangement,  it  appeared  to  me  that  the  case,  though  a 
peculiar  one,  was  within  the  authority  and  principle  of 
the  cases  cited  by  Mr.  Garth;  and  I  still  think  the 
verdict  for  the  plaintiff  right,  although  I  am  glad  that 
ihe  Court  has  seen  its  way  to  allow  an  appeaL 


Ordered : — "  Rule   be   discharged  upon  the 
hereinafter  mentioned:  that  all  the  pleadings, 
the  pleas  denying  the  indorsement  of  the  bill  and  thps. 
accounts  stated  and  the  issues  raised  thereon,  be 
out,  without  costs  on  either  side,  and  the  defendant  haiEVPc 
leave  to  appeal ;  that  the  Court  of  error  shall  have  ta^H 
power  to  make  all  amendments  to  determine  the  ij[iir_  m 
tion  as  to  the  quasi  estoppel  in  pais  and  the  aocoui^^ai 
stated.    And  it  is  further  ordered  that  the  defendant 
bring  390/.  into  Court  within  twenty-one  days ;  oth 
wise  that  he  have  no  leave  to  appeal,  and  that  the  abc3>' 
mentioned  rule  be  discharged  absolutely/' 
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The    Queen    against    Richard    Robebts    and  Friday, 
William  Henby  Ston?,  Esquires,  Justices  of  

Church  ratem 

Surrey,  and  Richard  May.  Local  Act. 

Division  of 

Stats.  53  G,  3.  o,  cbrii.  and  3  &  4  JT.  4.  <?.  xxxiii.  contain  provisiona  ^y^!^  ^^^ 
by  which  any  rate  in  the  parish  of  C,  made  by  virtue  of  either  of  the  ^      ^ 
Acts,  may  be  recorered  by  summons  before  two  justices  of  the  peace ;   j^^  oftakina 
and  an  appeal  is  given  to  the  Quarter  Sessions.    Separate  districts  for  f^„     -^     ^^ 
ecclesiastical  purposes  were  afterwards  formed  in  C,  under  stat.  19  &  20  rJL^-j^,^-/ 
Vict.  c.  104.    In  1861  the  churchwardens  of  C,  gave  notice  that  a  vestry   -«'»»«^'"«»»^- 
of  the  piurish,  except  those  districts,  would  be  held  to  make  a  rate  for 
the  repair  of  the  parish  church :  and  in  the  notice  it  was  stated  that 
a  show  of  hands  would  be  taken  on  each  proposition  or  amendment 
which  might  be  submitted  to  the  meeting,  and  if  a  poll  should  be 
demanded,  the  polling  would  be  taken  at  an  adjourned  meeting  on  all  the 
propositions  and  amendments  made  at  the  original  meeting.    At  the 
meeting  a  rate  of  2d.  in  the  pound  was  proposed,  and  an  amendment 
was  moved  **  that  no  rate  be  granted."    The  majority  were  in  favour 
of  the  amendment.      Upon  a  poll  being  demanded,   the  vestry  was 
adjourned  for  the  purpose  of  taking  it    At  the  poll  the  voting  was  "  for 
the  motion*'  and  "for  the  amendment  f  and  at  tne  close  of  it  the  chair- 
man declared  the  motion  to  be  carried,  and  no  other  amendment  waa 
allowed  to  be  put :  Held, 

1.  That  notwithstanding  the  creation  of  the  separate  districts,  the 
local  Acts  still  applied  to  church  rates  for  the  parish  church  of  C, 

2.  That,  the  amendment  being  a  direct  negative  of  the  original  motion, 
it  was  not  necessary  to  take  the  poll  on  eatm ;  and  that  no  amendment 
could  be  brought  forward  after  the  dose  of  the  polL 

TN  Michaelmas  Term  {Nov.  24th)  Lush  obtained  a  rule 
calling  upon  Richard  Roberts  and  William  Henry  Stone, 
juatices  for  the  county  of  Surrey ,  and  Richard  May,  to 
shew  cause  why  the  said  justices  should  not  issue  their 
warrant  to  levy,  by  distress  and  sale  of  the  goods  and 
chattels  of  Richard  May,  the  sum  of  1/.  6s.  Sd.,  due  by 
him  on  account  of  a  church  rate  for  the  parish  of  St 
Giles  Camberwell,  in  that  .county,  made  on  the  4th  July, 
1861. 

It  appeared  from  the  affidavits  in  support  of  the  rule 
that,  on  the  25th  June,  1861,  the  churchwardens  of  the 
parish  of  St  Oiks,  Camberwell,  gave  notice  of  an  open 
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the  above  mentioned  districts,  was  thereupon  demanded, 
and  the  vestry  was  then  adjourned  until  the  8th  July^ 
at  S^^o'dock  in  the  morning.  No  other  motion  or 
amendment  was  proposed  to  the  vestry,  or  offered  or 
mentioned  to  the  chairman.  On  the  8th  July^  the 
adjourned  vestry  was  duly  held,  in  order  to  take  a  poll 
of  the  parish  for  the  motion  and  the  amendment*  The 
poll  was  opened  at  8  o^clock  in  the  morning  of  the  8th 
•Acfy,  and  was  kept  open  until  8  o'clock  in  the  evening  \ 
and,  shortly  after  its  close,  the  chairman  declared  the 
numbers  to  be  as  follows;  for  the  amendment,  878, 
ibr  the  motion,  981,  majority  for  the  motion,  108  ;  and 
thereupon  also  declared  the  motion  to  be  carried.  The 
rate  was  made,  and  duly  confirmed  in  pursuance  of 
the  statute  by  the  Surrogate,  upon  the  inhabitants, 
occupiers  and  holders  of  lands,  grounds  and  other 
hereditaments  and  premises,  except  the  districts  above 
mentioned.  In  this  rate  Richard  May  was  rated  in 
the  sum  of  \l  &.  8^.  Upon  a  demand  and  refusal  to  pay, 
he  was  summoned  and  appeared  before  two  justices  on 
the  15th  February y  1862,  who  determined  to  issue  their 
warrant  of  distress  for  levying  the  rate.  They  refused  to 
state  a  case  under  stat.  20  &  21  Vict  c.  43.,  on  the  ground 
that  that  statute  did  not  apply,  and  that  the  applicant 
most  appeal  to  the  Quarter  Sessions,  under  sect.  51  of 
stat.  58  G.  8.  c.  clxiL,  but  decided  that  the  warrant 
should  not  issue  until  the  applicant  had  had  an  oppor- 
tunity of  applying  to  this  Court  for  a  rule  calling  upon 
the  justices  to  state  a  case.  That  application  was  made 
and  refused  in  E.  T.,  1862  (see  Ex  parte  May,  2B.^  S. 
426).  Afterwards  inquiry  was  made  whether  the  rate 
would  be  paid,  so  as  to  avoid  the  necessity  of  the 
warrant  being  executed,  and  the  answer  was  that,  if  the 
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1863.        warrant  was  put  in  force,  an  action  of  trespass  would 
The  Qcbem    be  brought.     In  consequence  of  that  threat,  the  justices 
resolved  to  withdraw  their  warrant.  * 

The  affidavits  in  opposition  to  the  rule  stated  that,  at 
the  meeting   on  the   4th  Ju/y,  1861,  a  division  was 
called  for,  and  that  the  chairman  said  to  the  meeting, 
"  Those  in  favour  of  the  amendment  go  to  the  right,  and 
those  against  it,  go  to  the  left  ;^'  and  he  then  declared 
the  result  as  being  192  for  the  amendment,  and  98 
against  it ;  that,  on  both  occasions,  he  spoke  of  voters 
voting  for  and  against  the  amendment ;  and  did  not  at 
any  time  ask  the  meeting  if  there  were  any  other  amend- 
ments to  be  put,  or  in  any  way  announce  that  it  would 
be  late  to  move  them  after  the  close  of  the  poll ;  tha^ 
at  the  poll  on  the  8th  July^  a  parishioner  protested  to 
the  churchwarden  who  presided  that  the  mode  of  taking  - 
the  votes  for  the  amendment  and  for  the  rate,  instead^ 
of  for  and  against  the  amendment,  was  illegal ;  that  Ii^b 
went  to  the  polling  place  prepared  to  move  a  figjhena 
amendment  on  the  result  of  the  poll  being  announc 
and  attempted  to  do  so,  but  was  unable,  in  consequenc 
of  the  chairman  immediately  quitting  the  chair  and  1 
room  the  moment  he  had  announced  the  numbers ; 
that  several  other  persons  were  prepared  to  move  amen^d^ 
ments,  or  to  support  them,  but  were  prevented  in  ft2e 
same  way. 

The  parish  of  St,  Giles,  Camberwell,  is  governed  by  two 
local  Acts:  53  G.  3.  c.  clxiL,  "  An  Act  for  better  assess- 
ing and  collecting  the  poor  and  other  rates  in  the  paiuh 
of  St  GileSi  Cambendell,  in  the  county  of  Surretfy  and 
regulating  the  affairs  thereof/'  &c.,  and  8  fc  4  /T.  4 
c,  xxxiii.,  for  altering  and  amending  that  Act. 

Sect  3  of  the  former  Act,  "  for  the  better  and  more 
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effectual  raising  and  levying  the  rates  or  assessments  for 
the  maintenance  and  relief  of  the  poor^  and  all  other 
rates  *and  assessments  made  hy  the  churchwardens  and 
overseers  of  the  poor^  or  vestry  of  the  said  parish^  or 
which  are  mentioned  in  or  aul;horized  and  directed  by 
this  Act/*  contains  provisions  by  which  "any  rate  or 
assessment  made^  laid^  and  assessed  by  virtue  or  \mder 
the  powers"  of  the  Act  may  be  recovered  by  summons 
before  one  or  more  justice  or  justices  of  the  peace^  who 
were  authorized  and  required  upon  non-payment  to 
grant  a  warrant  to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  the  party. 

Sect.  11  of  the  latter  Act  enacts^  that  if  any  person 
rated  to  any  rate  made  by  virtue  of  either  of  the  Acts 
shall  neglect  or  refuse  to  pay  the  same^  he  may  be 
sommoned  before  two  justices,  who  are  authorized  and 
required  to  grant  a  warrant  to  levy  the  rate  by  distress 
and  sale  of  the  goods  and  chattels  of  the  person  so  neg- 
lecting or  refusing. 

Sect  51  of  the  former  Act  gives  a  right  of  appeal  to 
the  Quarter  Sessions  to  any  person  aggrieved  by  any 
rate  or  assessment^  or  by  any  order,  judgment  or  deter- 
mination of  any  justice  or  justices  of  the  peace  acting 
in  execution  of  the  Act,  or  by  any  matter  or  thing  done 
in  pursuance  thereof. 


1863. 

The  QvBEN 
▼. 

BOBEBTS 

and  OthenL 


MelUsh  and  C.  J.  Faster  shewed  cause. — First.  The 
justices  have  no  jurisdiction  under  the  local  Acts  to 
issue  their  warrant  to  enforce  payment  of  this  church 
rate,  which  was  made  for  part  only  of  the  parish  of  St. 
GiUi,  Cawbenoell.  The  provisions  of  the  local  Acts, 
which  were  passed  before  the  portions  of  the  parish 
excepted  from  the  church  rate  were  formed  into  eccle- 
2  L  2 
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fiiastical  parishes  or  districts  under  the  Marquis  of 
BlandfordTs  Act,  19  &  20  Vict.  c.  104.,  relate  to  rates 
made  by  the  churchwardens  and  overseers  or  vestry  of 
St.  Giles,  CamberweUy  for  the  whole  parish* 

Secondly.  The  poll  ought  to  have  been  taken  botb 
upon  the  original  motion  and  upon  the  amendment: 
there  may  have  been  parishioners  who  were  opposed  to 
both,  and  would  have  been  in  favour  of  a  rate  of  less 
than  %d.  in  the  pound.     [Blackhum  J.     No  amendment 
to  that  effect  was  suggested  at  the  time  when  the  poll 
was  agreed  upon.     Cockbum  C.  J.    Nor  before  the  pdl 
was  any  amendment  proposed  in  case  the  first  amend- 
ment should  be  negatived.]     After  the  poll  had  been 
taken  on  the  amendment,  the  original  motion  ought  to 
have  been  put  and  carried  or  rejected  simpliciter.     In 
EU  V.  The  Burial  Board  for  St.  Mary,  hlingtan  (a),  a 
proposal  that  a  Burial  Board,  appointed  under  stat 
15  &  16  Vict.  c.  85.,  should  be  authorized  to  borrow  " 
a  simi  of  money,  was  not  put  to  the  vote  by  a  show^v 
of  hands,  but  was  met  by  an  amendment  that  thoM 
matter  should  be  referred  back  to  the  Board  to  be  re^ 
considered,  and,  a  show  of  hands  being  taken  upon  (liiB" 
amendment,  it  was  carried  by  a  majority ;  but  upon 
poll,  the  votes  being  taken  affirmatively,  for  the  originer  - 
motion  and  the  amendment,  there  was  a  majority  for  tl^H 
original  motion.     On  these  facts.  Sir  W.  P.  Wood  V.    ^ 
held  that  the  manner  of  taking  the  poll  on  the  resolutkjCBi 
and  amendment  was  informal,  because  the  majority  of 
votes  being  given  for  the  original  proposition  did  Tiot 
prove  that  it  was  preferred  to  every  other  propositiao, 
but  merely  to  that  particular  one  which  had  been  po( 
as  an  amendment,  which  was  not  a  direct  negatire  of 
it.     In  the  present  case,  the  amendment  being  a  direct 

(a)  Kay,  449. 
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n^atiye  of  the  original  motion^  affirmative  and  negative        1863. 
votes  might  have  been  taken  upon  each.    {^Blackburn  J.     The  Quben 
If  this  rate  is  within  the  local  Acts,  this  objection  would      robeets 
be  ground  of  appeal  under  sect  51  of  the  first  Act,  as     ^^  ^^^^^ 
we  held  in  Ex  parte  May  (a).]     It  is  doubtftd  whether 
the  Legislature  intended  the  right  of  appeal  given  by 
sect.  51  of  Stat.  53  G.  3.  c.  clxiL  to  apply  to  a  church 
rate,  and  so  oust  the  jurisdiction  of  the  ecclesiastical 
Court.     Stat  53  G.  3.  c.  127.  s.  7.  gives  power  to  jus- 
tices to  enforce  payment  of  church  rate  if  the  amount 
does  not  exceed  10/.     The  notice  of  the  meeting  for  a 
church  rate  states  that  if  a  poll  be  demanded  it  will 
be  taken  '^  on  each  proposition  or  amendment'^  made  at 
the  meeting,  which  means  that  there  will  be  affirmative 
and  negative  voting  on  each  proposition,  and  affirmative 
and  negative  voting  on  each  amendment.     If  this  is  a 
case  of  doubt,  the  Court  will  not  order  the  justices  to 
grant  their  warrant 

Lush,  contra.  First.  There  is  nothing  in  stat  19  &  20 
Vict.  e.  104.  to  affect  the  liabilities  of  parishioners  which 
are  reg^ulated  by  any  local  Act 

Secondly.  The  only  practical  mode  of  dealing  with 
questions  in  parish  meetings  has  been  followed  in  the 
present  case.  There  was  an  invitation  that  all  amend- 
ments should  be  proposed  at  the  meeting  for  making  a 
chmrch  rate,  and  at  that  meeting  there  was  no  suggestion 
that,  if  any  rate  was  granted,  2d.  in  the  pound  was  not 
the  proper  amount.  This  question  was  decided  in  Rex 
V.  7%«  Vicar  and  Churchwardens  of  Hammersmith  (ft). 
In  EU  V.  The  Burial  Board  for  St.  Mary,  Islington  (c), 

(a)  2  ^.  #  i9.  426. 

(6)  16  Just,  of  the  Peace,  632,  nom.  Ex  parte  Stevens,  In  re  the 
Vestry  of  the  Parish  of  Hammersmith.    Reported  post  p.  504,  note  {a). 
(c)  Kay,  449. 
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the  amendment  was  not  a  direct  negative  of  the  origmal 
motion. 

CocKBURN  C.  J.  The  doubt  in  my  mind  lias  been 
whether  the  parties  on  whose  behalf  this  application  is 
made  should  not  be  put  to  apply  for  a  mandamus,  bat 
I  am  now  satisfied  that  the  matter  is  sufficiently  clear 
to  enable  us  to  make  this  rule  absolute. 

The  first  question  is^  whether^  portions  of  the  parish 
of  St  Giles,  Cambertoell,  having  been  separated  firom  it 
and  formed  into  separate  parishes  for  ecclesiastical  pur- 
poses under  stat.  19  &  20  Vict  c.  104.^  the  local  Acts 
regulating  the  concerns  of  the  parish  still  remain  in 
force  with  regard  to  the  main  body.  If,  where  a  por- 
tion of  a  parish  is  taken  away  from  it  for  ecclesias- 
tical or  other  purposes,  all  the  provisions  of  the  pre- 
viously existing  Acts^  whether  general  or  local,  cease  to 
apply  to  it,  it  would  be  left  without  any  law  to  regulate 
its  afiairs.  That  could  not  have  been  intended  by  the 
Legislature. 

The  second  question  relates  to  the  mode  in  which  the 
sense  of  the  parish  was  taken  on  the  question  of  a  churdi 
rate.  If  we  could  see  our  way  to  the  conclusion  that 
there  was  any  objection  to  the  mode  in  which  the  sense 
of  the  parish  was  taken — that  it  was  taken  in  such  a 
manner  as  to  prevent  an  intermediate  question  being 
raised — the  mode  adopted  could  not  have  been  upheld ; 
but  this  was  clearly  an  afterthought  when  the  parties 
were  before  the  justices.  A  proposition  was  made  to 
the  vestry  meeting  for  a  church  rate  of  2rf.  in  the 
pound,  certain  parishioners  objected  to  any  church  rate 
being  made,  and  sought  to  defeat  it:  in  such  a  case 
there  is  no  occasion  to  propose  an  amendment,   the 
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pit^xmtion  may  be  met  by  a  direct  negative  of  the  ori- 
ginal motion ;  and  the  amendment  which  was  moved  was 
neither  more  nor  less  than  such  a  direct  negative.  No  in- 
termediate proposition  was  submitted^  for  instance^  that 
the  rate  should  be  of  less  than  2cL  in  the  pound.  The 
meeting  was  adjourned  for  the  simple  purpose  of  taking 
the  poll  on  the  original  motion  and  the  amendment^ 
there  being  nothing  else  before  tlie  meeting :  the  sense 
of  the  parish  was  taken^  and  the  majority  was  in  favour 
of  affirming  the  rate.  No  objection  was  taken  at  the 
oommenoement  of  the  poll ;  though,  if  it  had  been,  I 
doubt  whether  it  would  not  have  been  then  too  late. 
According  to  the  general  practice,  all  the  propositions 
should  be  submitted  to  the  parishioners  before  they  so 
to  the  poll ;  and  it  would  be  highly  inconvenient  if,  in 
the  case  of  a  large  body  of  persons,  such  as  the  rated 
inhabitants  of  a  parish,  after  the  polling  had  taken  place 
upon  the  propositions  before  the  meeting,  any  person 
might  pro^)ose  a  fresh  amendment,  and  another  poll  should 
be  taken  upon  that,  and  so  on  ad  infinitum  :  the  business 
of  the  parish  coi Jd  not  practically  be  carried  on.  Even  if 
there  were  a  substantial  objection  to  the  rate,  and  it  had 
been  submitted  to  the  parishioners  before  the  poll  was 
taken,  the  rate  having  been  made,  I  doubt  if  it  would 
not  be  a  rate  de  facto,  which  any  parishioner  who 
thought  fit  to  do  so  could  only  question  by  appeal. 
The  justices  were  bound  to  issue  their  warrant,  as  we 
have  held  in  more  than  one  case,  since  supported  in 
the  Exchequer  Chamber,  and  in  the  case  of  this  very 
rate.  Ex  parte  May  (a). 


1863. 
The  Queen 

V. 
ROBEBTS 

and  Otheru. 


WiGHTMAN  J.     The  only  point  on  which  I  have  felt 
any  doubt  has  been  as  to  the  mode  of  taking  the  poll.    But 

{a)  2  D  ^  8.  426. 
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the  whole  oourae  of  proceeding  shews  that  the  only  other 
question  made  at  the  meeting  was  whether  there  should 
be  any  rate  at  all :  it  was  not  then,  nor  imial  after  the 
poll  was  declared^  suggested  that  there  was  any  inter- 
mediate question  as  to  the  amount  of  the  rate.  If, 
after  that,  a  new  proposition  might  be  brought  forward, 
it  would  come  to  this,  that  amendment  after  amendment 
might  be  moved  ad  infinitum,  as  the  Lord  Chief  Justice 
has  suggested,  and  no  rate  could  ever  be  made. 


Cromfton  J.  I  entirely  agree,  and  particularly  ' 
the  terms  in  which  the  Lord  Chief  Justice  has  stat 
the  proper  mode  of  taking  the  poll,  which  we  approvecic=zl 
eleven  years  ago  in  Reg.  v.  The  Vicar  and  Churchwat  -^ 
dens  of  Hammersmith  (a). 


Blackbubn  J.  concurred. 


Rule  abeolntM     e. 


[Saturday^ 
June  12th, 
1852.] 

Vestry  meet- 
ing. 

Jlmendmefitm 
Jifode  of  put- 
ting question. 
Scrutiny, 


(a)  A  report  of  this  case  is  siily'omed,  in  the  oompilatton  of  whi^     ^ 
the  reporters  have  had  the  assistance  of  D.  Keane,  Esq. 

The  Qussv  against  The  Vicar  and  Churchwardens  of  TTAwiiBiuiMi         is. 

'pHI8  was  a  role  calling  npon  the  Ticar  and  churchwaidena  of       V&f 
parish  of  Hammersmith^  in  the  county  of  Middlesex,  to  shew  ck^m^^me 
why  a  mandamus  should  not  issue  commanding  them  to  iiiiminii^w  i  s 
yestiy  for  the  purpose  of  determining  the  application  of  a  sum  of  m^»aief 
which  had  been  paid  bj  The  Great  Western  Railway  Cofi^pany  in  c  — !« 
pensation  for  the  extinguishment  of  commonable  rights  of  the  inhahtti^^uii 
of  Hammersmith  over  part  of  a  common  called  Wormwood  Scrubs  in.  tku 
parish,  which  had  been  taken  by  the  Company  in  execution  of  thepowm 
of  their  special  Act,  5  &  6  ^.  4.  c.  cvii.    By  sect.  17  of  that  Act,  in  tH 
cases  in  which  common  or  waste  land  charged  with  or  subject  to  »sj 
right  of  common  is  taken  in  execution  of  the  powers  of  the  Aet^  ^ 
compensation  to  be  paid  for  the  extinguishment  of  any  right  of  comBM 
is  to  be  received  and  applied  for  such  general  public  puiposee  within  thf 
parish  as  a  yestiy  thereof  shall  direct. 

At  a  Tcstiy  meeting  duly  summoned  to  consider  and  determine  the 
purpose  to  which  this  money  should  be  applied,  a  proposition  was  jaavi 
and  seconded  that  it  should  be  appUed  partly  to  a  district  chureh,  ind 
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partly  to  almahoiiaes.  Thereupon  an  amendment  was  moved  and  seconded 
that  the  money  should  be  applied  to  almshonses  only.  The  yicaf,  who 
was  in  the  chair,  before  patting  to  the  Tote  either  the  original  motion  or 
the  amendment,  asked  whether  any  other  parishioner  wished  to  address 
the  meeting;  and  haying  waited  some  time,  and  not  receiving  an 
answer,  he  pnt  the  amendment,  which  on  a  show  of  hands  he  declared 
to  be  carried.  A  poll  was  then  demanded  and  granted.  At  the  polling, 
the  vicar,  as  chairman,  attended,  and  called  upon  the  parishioners  to 
vote  for  the  district  church  and  almshouses,  or  for  the  almshouses  only. 
The  result  of  the  poll  was  in  favour  of  the  original  motion.  A  scrutiny 
was  then  demanded,  which  the  chairman  refiised,  and  declared  that  the 
original  motion  was  carried  and  that  the  vesixy  meeting  wasat  an  end. 
Another  amendment  was  proposed,  that  the  money  be  applied  to  baths 
and  washhouses,  but  the  chairman  refused  to  put  it,  on  the  groimd  that 
the  vestiy  meeting  was  at  end,  and  that  this  amendment  should  have 
been  proposed  at  the  jSxst  meeting. 

C,  CUntk  and  Haance  shewed  cause. 
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Ktan^  Pashley  and  Lushf  oontri. — ^First.  The  two  propositions  involved 

in  the  original  motion  and  the  amendment  were  improperly  mixed  up 

together.    Secondly.  No  opportunity  was  afforded  for  taking  the  sense 

of  the  parish  as  to  the  proposition  for  applying  the  money  to  baths  and 

waahhooses.    Thirdly.  The  parties  dissatisfied  with  the  result  of  the 

polling  were  entitled  to  a  scrutiny.    In  Faulkner  v.  Elger  (4  B,  ^  0. 

4^)  it  was  the  inclination  of  the  opinion  of  the  Court  that,  where  the 

aldction  of  a  perpetual  curate  was  in  the  parishioners,  it  was  illegal  to 

take  the  votes  by  ballot,  because  that  mode  of  taking  them  prevented 

%  aemtiny .  And  in  Edenborough  v.  The  Archbishop  of  Canterbury  (2  Buss. 

M.  106, 109),  Lord  Eldon,  for  the  same  reason,  held  the  [election  of  a 

Yiemr  by  parishioners  by  ballot  void,  at  least  in  generaL    [Coleridge  J. 

l^Hio  are  to  be  the  scrutiDeers  ?]    The  parishioners  would  be  entitled  to 

%lect  Bcmtineen.    [Lord  Campbell  C.  J.    Before  the  Beform  Act,  2  &  3 

JFl  4.  c,  45.,  which  by  sect.  58  prohibited  a  scrutiny  by  or  before  the 

■'tciiu'TiiTig  officer,  he  granted  one  in  his  discretion :  he  was  not  bound  to 

ZdXtd  Campbell  C.  J.    The  vicar  appears  to  me  to  have  acted  with 

^Mifect  propriety  in  receiving  and  putting  propositions  to  the  meeting, 

mad  to  have  given  the  parishioners  an  ample  opportunity  for  expressing 

tiieir  sense  as  to  the  application  of  the  fund  in  question.    He  did  not,  as 

tlie  j^peaker  of  the  House  of  Commons  would  have  done,  state  the  original 

motion  .and  the  amendment,  and  then  put  the  question  "  that  the  words 

proposed  to  be  left  out,"  (that  is,  so  much  of  the  original  motion  as  was 

tiieoiiAstent  with  the  amendment),  "  do  stand  part  of  the  question,"  a 

mode  of  proceeding  which  probably  would  not  have  been  very  intelligible 
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The  Queen 

▼. 

Vicar  of 

Hammee- 

8XITH. 


to  the  minority  of  the  pariehionen.  But»  firom  the  iraj  in  which  he 
put  the  propositioDB,  those  preseiit  at  the  meeting  must  ha^e  deaify 
undentood  what  they  were  to  decide ;  and  that  by  the  motion  was  meant 
**  district  chnrch  and  abnshouses/'  and  by  the  amendment  '*  almahonMs'* 
only.  Then  he  afforded  an  opportunity  of  making  any  otiier  propon- 
tion,  but  none  was  made ;  and  I  think  he  was  entitled  to  oonchide^  as 
the  &ct  appears  to  have  been,  that  the  parishioners  had  agreed  that 
the  fond  should  be  applied  to  one  of  the  two  puipOses  expressed  hj 
the  motion  and  the  amendment ;  and  that  the  only  question  to  be  snb- 
mitted  to  the  decision  of  the  parishioners  was,  which  of  those  progoA- 
tions  should  be  preferred.  After  the  result  of  the  poll  was  made  known, 
the  business  of  the  vestry  was  orer ;  and  when  the  vicar,  on  being  called 
on  to  put  a  third  proposition  to  the  parishioners,  replied  that  the  resliy 
meeting  was  at  an  end,  he  acted  legally  and  discreetly. 

As  to  the  right  of  any  voter  to  insist  on  a  scmtiny  in  respect  of  enrj 
proposition  submitted  to  the  determination  of  a  parish  vestry,  the  ooljr 
authorities  cited  were  Faulkner  v.  ET^er  {2  B.  ^  C,  449),  and  £201- 
borough  v.  The  Archbishop  of  Canierbiiry  (2  Buss.  93),  in  which  it  was 
said  that  taking  the  votes  by  ballot  was  bad,  because  that  mode  of  voting 
prevented  a  scrutiny.  A  scrutiny  is  a  f^irther  inquiry  for  the  porpoee  of 
ascertaining  whether  the  persons  admitted  to  vote  had  a  right  to'vote  or 
not.  And  in  some  cases  the  votes  must  be  so  taken  that  the  Comt  cr 
other  authority  which  has  to  decide  on  the  validity  of  the  pix>ceedhigi 
may  be  able  to  institute  that  further  inquiry.  In  Beg.  t.  Jntry  (18 
Q.  B.  576),  an  inquiry  into  the  validity  of  the  voting  papers  at  an  dee- 
tion  of  borough  councillors  under  stat.  5  &  6  IF.  4.  c.  76.,  to<^  place  at 
nisi  prius,  and  afterwards,  on  certain  questions  o^law,  in  this  Ooort ; 
if  the  votes  had  been  taken  by  ballot,  that  scrutiny  could  not  have 
had.  And  in  the  meetings  of  parish  vestries,  there  may  be 
in  which  justice  would  require  that  a  scrutiny  should  take  place, 
when  that  is  made  out,  the  voter  may  have  a  right  to  demand  a 
But  there  is  no  authority  which  recognises  the  right  to  a  scrutiny  in 
case  in  proceedings  at  a  vestry. 


GoLEBiDOE  J.    The  sense  of  the  parishioners  upon  the  question  sc^ 
mitted  to  them  must  be  fairly  taken  :  and  that  I  think  was  done  by  9r- 
mode  in  which  the  vicar  put  the  motion  and  the  amendment. 


Eblb  J.    The  proceedings  of  vestry  meetings  on  such  occasions 
these  are  not  governed  by  strict  formalities.     It  is  sufficient  if  the  i 
of  the  parishioners  as  to  the  application  of  the  money  was  fairiy  ta*t«^ 
as  I  think  it  was  in  the  present  case ;  and  the  affidavits  shew  that  tlB^ 
intention  has  been  carried  out. 


Crompton  J.  concurred. 


Rule  diwliargcd,  with  orwf.*. 
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The   Clerk  of  the    Peace  for   the   County  of  Wedneadiw, 

SoMEBSET,    appellant,   The   Overseers  of  the  ^ 

Poor  of  the  Parish  of  Shipham,  respondents.   M^Zna!^' 

Scotch  hus- 
band, 
A  Scotchman,  who  had  no  settlement  in  Enaland,  married  an  English-    iQ  ^  17  jrict, 
fDoman.    While  thej  resided  together  in  an  English  parish,  she  was  sent   c,  97. 
as  a  lunatic  pauper  to  a  lunatic  asylum  by  order  of  a  justice  of  the  peace,    8  ^  ^  Vict, 
under  stat.  16  &  17  Vict,  c.  97.    Held  that,  notwithstanding  the  provi-   c.  1 17. 
nons  of  Stat.  8  &  9  Vict.  c.  117.  relative  to  the  remoTal  of  Scotch  paupers 
and  their  families  to  their  own  country,  the  expenses  of  her  removal  to 
the  asylum  and  her  maintenance  there  should  be  charged  to  the  county, 
and  not  to  the  parish  where  the  husband  and  wife  resided  (a). 

1^  ASE  stated  by  justices  of  the  peace^  under  20  &  21 
Viet  c.  43. 
At  a  Petty  Sessions  holden  for  the  division  of  Ax- 
hridgty  in  the  county  of  Somersety  a  complaint  of  the 
OYerseers  of  the  parish  of  Shipham,  in  that  county^ 
against  the  derk  of  the  peace  for  the  same^  tmder 
16  &  17  Vict  c*  97-  8.  98.,  charging  that,  on  the 
^h  October,  1861,  Martha  Bay,  the  wife  of  Thomas 
Jtay,  a  Scotchman  born,  who  had  not  acquired  any 
aetilement  in  England,  and  with  whom  she  was  then 
^fending  in  the  respondents'  parish,  became  lunatic,  and 
ITBB  sent,  by  order  oi  a  magistrate,  to  the  county  lunatic 
asylum,  at  Wells,  in  that  county,  as  a  lunatic  pauper,  at 
the  charge  of  the  respondents'  parish,  being  the  parish  in 
^hich  the  lunatic  was  found,  and  that  such  limatic  pauper 
was  properly  chai^eable  to  the  appellant's  co\mty,  was 
lieard  and  determined,  and  the  pauper  lunatic  was  ad- 

(a)  See  now  stats.  24  &  25  Vict,  c,  76.  and  26  &  27  Vict.  c.  80. 
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1868.       judged  by  the  justices  to  be  chargeable  to  the  appellanfs 


Clerk  of  Peace  COUnty. 

of  SOMBR8ET- 

8HIBB 


The  lunatic  pauper  was  residing  with  her  husband 
Orerse'eraof    ^  *^®  respondents'  parish  at  the  time  she  was  found 
Shiphax.     a  lunatic,   and  was  sent,  by  the  order  of  a  map»- 
trate,  to  the  county  lunatic  asylum,  at  Wells,  in  the 
said  county,  at  the  charge  of  the  respondents'  parish, 
and  a  cost  of  4/.  7s.  4d.  had  been  incurred  by  the  said  _ 
last  mentioned  parish  in  the  apprehension  and  removal 
of  her  to  the  asylum,  and  her  maintenance  therrin^^ 
Thomas  Ray  was  bom  in  Scotland,     His  father  an^S 
mother  were  both  dead.     They  died  in  Scotland,  an^^ 
had  never  lived  out  of  Scotland  within  ITunnas  Rajf^m 
recollection.     He  left  his  father  and  mother,  and  enlisted 
as  a  soldier,  when  about  eighteen  years  of  age,  and  had 
never  gained  a  settlement  in  his  own  right.     In  Novewh 
ber,  1849,  he  married  his  said  wife  Martha^  then  MartHa 
Macbride,  at  the  parish  church  of  Newton  Nottege,  in  the 
county  of  Glamorgan. 

Upon  the  above  facts  it  was  contended,  on  behalf  of 
the  appellant,  that  the  justices  were  not  authorized  to 
make  an  order  adjudicating  the  pauper  to  be  chargeable 
to  the  appellant's  county,  and  directing  the  county  trea- 
surer to  pay  the  expenses  incurred,  and  the  costs  of 
and  attending  the  hearing  of  the  complaint,  and  the 
adjudication  thereon,  \mder  the  98th  section  of  stat 
16  &  17  Vict.  c.  97.,  inasmuch  as  that  section  extended 
only  to  cases  where  the  settlement  of  the  pauper  lunatic 
could  not  be  ascertained ;  whereas  it  was  ascertained  by 
the  evidence  before  the  justices  that  the  pauper  was 
born  and  settled  in  Scotland,  to  which  place  he  and  his 
wife  and  family  were  removable  in  pursuance  of  stat 
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8  &  9  Vict  c.  117.  s.  2.,  and  therefore  the  98th  section        1863. 


BHIBB 
▼. 

Overseen  of 
Sbiphax. 


of  the  first  mentioned  statute  did  not  apply  to  such  a  qi^,.]^  ^f  p^^^ 

_^„-  of  SOMEBBST- 

case. 

The  justices^  however,  were  of  opinion  that  it  was 
the  intention  of  the  Legislature  to  relieve  individual 
parishes  from  the  burthen  of  the  maintenance  of  all 
pauper  lunatics,  whether  Scotch  bom  or  otherwise,  not 
having  any  legal  settlement  in  the  parishes  respectively 
where  found,  or  any  ascertainable  legal  place  of  settle- 
ment elsewhere  in  England  or  Walesy  and  to  transfer 
the  charge  of  maintenance  to  their  respective  counties. 
That  the  98th  section  of  the  statute  above  referred  to, 
taken  in  connection  with  the  97th  section  of  the  same 
statute,  was  intended  to  comprise  all  cases  not  provided 
for  by  the  last  mentioned  section.  And  that  the  expres- 
sion in  the  98th  section,  when  ''it  cannot  be  ascertained 
in  what  parish  such  pauper  lunatic  is  settled,^'  includes 
a  case  in  which  it  is  ascertained  that  the  pauper  has  no 
settlement  in  any  parish  in  England  or  Wales  (to  which 
portions  alone  of  the  United  Kingdom  the  statute  is 
declared  to  apply). 

They  therefore  adjudged,  the  pauper  lunatic  to  be 
diargeable  to  the  appellant^s  county,  and  made  an  order 
upon  the  county  treasurer  for  payment  of  the  sum  of 
4i.  It.  4c/.,  being  the  amount  of  the  expenses  incurred, 
together  with  the  sum  of  XL  7«.  6dl,  being  the  costs  of 
and  attending  the  hearing  of  the  complaint  and  the 
adjudication  thereon. 

The  question  for  the  opinion  of  the  Court  was, 
whether  or  not  the  case  of  this  pauper  was  within  the 
98th  section  of  stat.  16  &  17  Vict.  c.  97.,  and  she  was 
properly  adjudged  to  be  chargeable  to  the  appellants 
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1868.       county.  Ifproperfy  bo  adjudged,  then  the  order  to  be  oon* 
Clerk  of  Peace  filmed  j  but  if  otherwise,  then  the  order  to  be  quashed. 
"^^sm^^       '^^^  ^^*^  depended  on  the  construction  of  the  fcl- 
Overeeeps  of    ^^^^S  sections  of  stats.  16  &  17  Vict.  c.  97.  and  8  ft  9 
Shipham.      Vict.  c.  117. 

16  &  17  Vicl.  c.  97.  «•  67.  empowers  justices  of  th^ 
peace  to  make  orders  for  sending  pauper  lunatics  to 
lunatic  asylums  on  the  application  of  the  officers  of  the 
parish  where  they  are  resident,  and,  by  sect.  68,  similar 
powers  are  given  to  them  when  the  lunatic  is  firand 
wandering  &c. 

Sect.  95.    ''When  any  pauper  lunatic  is  confined 
under  the  provisions  of  this  Act  he  shall,  for  the  pll^ 
poses  of  this  Act,  be  chargeable  to  the  parish  firom  whidi, 
at  the  instance  of  some  officer  or  officiating  clergyman     • 
of  which,  he  has  been  sent,  unless  and  until  such  panA 
shall  have  established,  under  the  provisions  herein  ocm- 
tained,  that  such  lunatic  is  settled  in  some  other  panah, 
or  that  it  cannot  be  ascertained  in  what  parish  toA 
lunatic  is  settled;  and  every  pauper  lunatic  who  ii 
chargeable  to  any  parish  shall,  whilst  he  resides  in  an 
asylum,  registered  hospital,  or  licensed  house,  be  deemed 
for  the  purposes  of  his  settlement  to  be  residing  in  fto 
parish  to  which  he  is  chargeable.'' 

Sect  96.  The  justices  of  the  peace  are  empowered  to 
make  orders  upon  the  officers  of  unions  and  parishea  ftr 
the  maintenance  of  lunatics  confined  in  an  asylum. 

Sect.  97.  Two  justices  may  inquire  into  and  adjudge 
the  settlement  of  a  lunatic  confined  in  an  asylum,  and 
order  payment  of  the  expenses  of  examination  of  vaA 
lunatic  and  bringing  him  before  them,  and  his  convey- 
ance to  the  asylum,  and  maintenance  &c.  there. 


XXVI.   VICTORIA.  511 

Sect  98.  '*  If  any  pauper  lunatic  be  not  settled  in  the  1868. 
parish  by  which  &c.  he  is  sent  to  any  asylum,  registered  clerk  of  Peace 
hospital,  or  licensed  house,  and  it  cannot  be  ascertained  ^'^  ga™"^ 
in  what  parish  such  pauper  lunatic  is  settled,  and  if  a  ^  ^'  . 
relieving  officer  of  such  first  mentioned  parish,  or  of  the  Shipham. 
union  in  which  the  same  is  situate,  or  the  overseers  of 
such  first  mentioned  parish,  shall  give  ten  days'  notice 
to  the  clerk  of  the  peace  of  the .  county  in  which  such 
lunatic  was  found  to  appear  for  such  county  before  two 
justices  thereof,  at  a  time  and  place  to  be  appointed  in 
such  notice,  it  shall  be  lawful  for  such  two  justices,  or 
any  two  or  more  justices  of  such  county,  upon  the 
appearance  of  such  clerk  of  the  peace,  or  any  one  on  his 
behalf,  or,  in  case  of  his  non-appearance,  upon  proof  of 
his  having  been  served  with  such  notice,  to  inquire  into 
the  circumstances  of  the  case,  and  to  adjudge  such 
pauper  lunatic  to  be  chargeable  to  such  county,  and  to 
Ofder  the  treasurer  of  such  county  to  pay  to  the  guardians 
of  any  union  or  parish  or  the  overseers  of  any  parish  all 
expenses  incurred  by  or  on  behalf  of  such  union  or  parish 
in  or  about  the  examination  of  such  lunatic,  and  thie 
bringing  him  before  a  justice  or  justices,  and  his  con- 
veyance to  the  asylum,  hospital,  or  house,  and  all  monies 
paid  by  such  guardians  or  overseers  to  the  treasurer, 
oflBoer^  or  proprietor  of  the  asylum,  hospital,  or  house, 
for  the  lodging,  maintenance,  medicine,  clothing,  and  care 
of  such  lunatic,  and  incurred  within  twelve  calendar 
months  previous  to  the  date  of  such  order,  and  (if  such 
lunatic  is  still  in  confinement)  also  to  pay  to  the  trea- 
surer^ &a,  the  reasonable  charges  of  the  futiure  lodging, 
&c.  of  such  lunatic ;  &c. :  Provided  always,  that  such 
justices  may  direct  such  inquiry  to  be  made  to  ascertain 
the  parish  in  which  any  pauper  lunatic  is  settled  as  they 
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1868.       connty.  Ifproperly  so  adjudged,  then  the  order  to  be  oon- 
^k  of  Fence  ^i™^  >  but  if  otherwise,  then  the  order  to  be  quashed. 
"^^8^*"""       '^^^  ^^*^  depended  on  the  construction  of  the  fol- 
^    ^-      -    lowing  sections  of  stats.  16  &  17  Vict.  c.  97.  and  8  &  9 

Overseers  of  " 

Shiphah.       Vict.  c.  117. 

16  &  17  Vict.  c.  97,  s.  67.  empowers  justices  of  the 
peace  to  make  orders  for  sending  pauper  lunatics  to 
lunatic  asylums  on  the  application  of  the  officers  of  the 
parish  where  they  are  resident,  and,  by  sect.  68,  similar 
powers  are  given  to  them  when  the  lunatic  is  found 
wandering  &c. 

Sect.  95.    ''When  any  pauper  lunatic  is  con 
under  the  provisions  of  this  Act  he  shall,  for  the  pur-* 
poses  of  this  Act,  be  chargeable  to  the  parish  firom  wl 
at  the  instance  of  some  officer  or  officiating  clergymaci:^ 
of  which,  he  has  been  sent,  unless  and  until  such  parisi^^iib 
shall  have  established,  under  the  provisions  herein  oo^^b. 
tained,  that  such  lunatic  is  settled  in  some  other  parisE^nk, 
or  that  it  cannot  be  ascertained  in  what  pariah  su  «cfc 
lunatic  is  settled;  and  every  pauper  lunatic  who       ii 
chargeable  to  any  parish  shall,  whilst  he  resides  in     mn 
asylum,  registered  hospital,  or  licensed  house,  be  deensed 
for  the  purposes  of  his  settlement  to  be  residing  in  "tie 
parish  to  which  he  is  chargeable.*' 

Sect  96.  The  justices  of  the  peace  are  empowered  to 
make  orders  upon  the  officers  of  unions  and  parishes  Ar 
the  maintenance  of  lunatics  confined  in  an  asylum. 

Sect.  97.  Two  justices  may  inquire  into  and  adju^ 
the  settlement  of  a  lunatic  confined  in  an  asylum,  and 
order  payment  of  the  expenses  of  examination  of  moA 
lunatic  and  bringing  him  before  them,  and  his  cooief- 
ance  to  the  asylum,  and  maintenance  &c.  there. 
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Sect  98.  ^*  H  any  pauper  lunatic  be  not  settled  in  the       1863. 
parish  by  which  &c.  he  is  sent  to  any  asylum,  registered  clerk  of  Peace 
hospital,  or  licensed  house,  and  it  cannot  be  ascertained  ^    bhirb  "" 
in  what  parish  such  pauper  lunatic  is  settled,  and  if  a    q^^^^^  ^f 
relieving  officer  of  such  first  mentioned  parish,  or  of  the     Shipham. 
union  in  which  the  same  is  situate,  or  the  overseers  of 
such  first  mentioned  parish,  shall  give  ten  days'  notice 
to  the  clerk  of  the  peace  of  the .  county  in  which  such 
lunatic  was  found  to  appear  for  such  county  before  two 
justices  thereof,  at  a  time  and  place  to  be  appointed  in 
such  notice,  it  shall  be  lawful  for  such  two  justices,  or 
any  two  or  more  justices  of  such  county,  upon  the 
appearance  of  such  clerk  of  the  peace,  or  any  one  on  his 
behalf,  or,  in  case  of  his  non-appearance,  upon  proof  of 
his  having  been  served  with  such  notice,  to  inquire  into 
the  circumstances  of  the  case,   and  to  adjudge  such 
pauper  lunatic  to  be  chargeable  to  such  county,  and  to 
order  the  treasurer  of  such  county  to  pay  to  the  guardians 
of  any  union  or  parish  or  the  overseers  of  any  parish  all 
expenses  incurred  by  or  on  behalf  of  such  union  or  parish 
m  or  about  the  examination  of  such  lunatic,  and  the 
bringing  him  before  a  justice  or  justices,  and  his  con- 
veyance to  the  asylum,  hospital,  or  house,  and  all  monies 
paid  by  such  guardians  or  overseers  to  the  treasurer, 
oflBcer,  or  proprietor  of  the  asylum,  hospital,  or  house, 
for  the  lodging,  maintenance,  medicine,  clothing,  and  care 
of  such  lunatic,  and  incurred  within  twelve  calendar 
months  previous  to  the  date  of  such  order,  and  (if  such 
lunatic  is  still  in  confinement)  also  to  pay  to  the  trea- 
surer, &a,  the  reasonable  charges  of  the  future  lodging, 
&c.  of  such  lunatic ;  &c. :  Provided  always,  that  such 
justices  may  direct  such  inquiry  to  be  made  to  ascertain 
the  parish  in  which  any  pauper  lunatic  is  settled  as  they 
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1863.        think  fit^  and  delay  adjudging  such  pauper  lunatic  to  be 

Clerk  of  Peace  chargeable  to  any  county  until  such  further  inquiry  has 

^^^BuvBLK^^'  ^^^^  made:  Provided  also,  that  every  county  to  whicb 

Q     "'      f    ^T^7  pauper  lunatic  is  adjudged  to  be  chargeable  as  afore- 

Sbipham.     said  may  at  any  time  thereafter  inquire  as  to  the  pariah 

in  which  such  lunatic  is  settled,  and  may  procure  such 

lunatic  to  be  adjudged  to  be  settled  in  any  parish/^ 

Sect.  104.  If  it  appears  that  the  lunatic  has  pro- 
perty applicable  to  his  maintenance,  and  more  than 
sufficient  to  maintain  his  family,  if  any,  the  justices  may 
render  it  available  for  his  maintenance. 

Sect.  135.  The  Act  shall  extend  only  to  England  and 
WaUs. 

Stat.  8  &  9  Vict  c.  117.,  to  amend  the  laws  relating  to 
the  removal  of  Scotch,  Irish,  &c.  poor. 

Sect.  2.  "  If  any  person  born  in  Scotland  or  Ireland, 
or  in  The  Ide  of  Man,  or  Scilly,  or  Jersey,  or  Guernsey ^ 
not  settled  in  England,  become  chargeable  to  any  parish 
in  England  by  reason  of  relief  given  to  himself  or  her- 
self, or  to  his  wife,  or  to  any  legitimate  or  bastard  child, 
such  person,  his  wife,  and  any  child  so  chargeable,  shall 
be  liable  to  be  removed  respectively  to  Scotland,  Ireland, 
The  hie  of  Man,  Scilly,  Jersey  or  Guernsey ;  and  if  the 
guardians  of  such  parish,  or  of  any  imion  in  which  the 
same  may  be  comprised,  or,  where  there  are  no  such 
guardians,  if  the  overseers  of  such  parish,  complain 
thereof  to  any  one  justice  of  the  peace,  such  justice 
may,  if  such  person  do  not  attend  volimtarily,  summon 
him  to  come  before  any  two  justices  of  the  peace,  at 
any  time  and  place  to  be  named  in  the  summons ;  and 
at  such  time  and  place,  or  on  the  attendance  of  such 
person,  any  two  justices  may  hear  and  examine  into  the 
matter  of  such  complaint,  and  if  it  be  made  to  appear 
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to  their  satislGEM^on  that  such  person  is  liable  to  be  so       1863. 
removed  as  aforesaid,  and  if  they  see  fit,  they  may  make  clerk  of  Peace 
and  issue  a  warrant  under  their  hands  and  seals  to  remove  ®^  ^^m  "" 
such  person  forthwith  at  the  expense  of  such  union  or    q^^^^  ^f 
parish.''  Shiphail 

By  sect  7,  The  Poor  Law  Amendment  Act,  4  &  S 
fF.  4i.  c.  7&,  and  all  Acts  to  amend  and  extend  the  same, 
and  the  present  Act,  except  so  far  as  the  provisions  of 
any  former  Act  are  altered,  amended,  or  repealed  by  any 
subsequent  Act,  shall  be  construed  as  one  Act^ 

The  case  was  argued  on  January  17th  and  January  21st, 
and  judgment  was  delivered  on  the  latter  day. 

IFebby,  for  the  respondents. — The  Lunatic  Asylums 
Act,  1853,  Stat.  16  &  17  Vict.  c.  97.,  for  the  removal  of 
pauper  lunatics  to  asylums  &c.  applies  to  all  English 
paupers,  and  when  such  paupers  are  sent  to  an  asylum. 
Justices  of  the  peace  are  to  make  orders  for  their  msdn- 
tenance  while  there.     When  a  pauper's  place  of  settle- 
ment can  be  ascertained  the  order  for  maintenance  must 
be  made  on  that  place,  otherwise  it  must  be  made  on 
the  county.    The  8  &  9  VicL  c.  117.,  and  other  Acts  for 
the  removal  of  Scotch,  Irish,  Sec  paupers  to  their  own 
^Dountry,  relate  only  to  paupers  who  become  chargeable 
an  England  in  the  ordinary  way,  and  have  no  application 
%o  expenses  incurred  by  parishes  with  respect  to  pauper 
^unntic$» 

KingJake  Seijt.  {Poulden  with  him),  for  the  appellant. — 
Stat.  16  &  17  Vict.  c.  97.  applies  solely  to  English  paupers^ 
^nd  does  not  interfere  in  any  way  with  the  provisions 
of  Stat.  8  &  9  Vict.  c.  117.,  which  provides  for  the 
removal  oiScotchy  Irish,  &c.  paupers  to  their  own  country, 

VOL.   III.  2  m  b.   &  8. 
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1863.        and  is,  in  substance^  a  renewal  of  several  former  Acts  on 
Clerk  of  Peace  that  subject.    It  would  be  a  grievance  if  EngKsh  counties 

8HIRB  '  ^cre  burdened  with  the  expense  of  the  lunatic  mem- 
Oyereeew  of  ^®™  ^^  ^  femily  whose  head,  being  Scotch  or  IrUhy  has 
Shipham.  jjq  settlement  in  England,  and  ought,  with  his  family,  to 
be  removed  to  his  own  county  under  the  latter  statute. 
IfFiffhtman  J.  Suppose  the  husband  had  an  English 
settlement,  and  had  become  chargeable,  on  account  of 
his  wife,  as  he  has  become  here,  could  they  both  be 
removed  to  his  place  of  settlement  ?]  Yes.  [  Cromptan  J. 
It  would  be  a  strong  measure  to  remove  the  husband.  As 
to  paupers,  any  person  relieved  by  the  parish,  though  it 
be  but  once,  and  even  if  a  foreigner,  is  a  pauper.]  In 
Rex  v.  The  Inhabitants  of  Leeds  {a),  it  was  held,  under 
59  6.  3.  c.  12.,  the  statute  then  in  force  on  the  subject 
of  the  removal  of  Scotch  and  Irish  paupers,  that  the  wife 
and  unemancipated  children  of  a  Scotchman  who  had 
not  acquired  any  settlement  in  England  must,  if  chai^ 
able,  be  sent  with  a  pass  along  with  the  husband  to  Scot- 
landf  and  could  not  be  removed  to  the  maiden  settlement 
of  the  wife ;  and  Bayley  J.  there  says,  p.  501 :  "  It  is 
against  public  policy  and  good  morals,  to  permit  the 
separation  of  husband  and  wife,  even  with  their  consent.^' 
In  Reg.  v.  The  Inhabitants  of  Mile  End  Old  Town  (6) 
where  a  female  pauper,  bom  in  England  of  Irish  parents 
without  settlement,  and  who  had  not  herself  gained  a 
settlement,  became  chargeable  to  a  parish  in  England 
while  she  resided  with  her  father  as  part  of  his  family,  it 
was  held  that  she  was  removeable  to  Ireland,  as  stat.  4  &  5  < 
^.  4.  c.  76.  was  inapplicable.  Stat.8&9Ffc^.c.  117.*.  7.  — 
incorporates  that  statute  vrith  itself  in  order  to  get  rid  -^E 
of  the  effect  of  that  decision.  In  Reg.  v.  The  Inhabitemt^a^ 
(a)  4B.iA.  499,  (b)  4  J,  f  S.  106. 
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Shipham. 


of  Great  ClacUm  (a)  a  child  of  Irish  parents  without 
settlement,  whose  mother  afterwards  married  a  person  ^  ^  ^^ — 

'  ^  Clerk  of  Peace 

who  had  a  settlement,   was  held  removeable  to  the   ofSoMERSET- 
place  of  its  birth,  as  the  case  did  not  come  within 
Stat.  59  G.  3.  c.  12.     In  Reg.  v.  The  Inhabitants  of  All 
SauOSy  i7«i^(ftX- decided  under  stat  8  &  9  Vict  c.  117., 
where  children,  under  the  age  of  sixteen  years,  bom  in 
England  of  Irish  parents,  having  been  deserted  by  their 
fiither,  and  their  mother  having  died,  became  chargeable, 
they  were  held  removeable  to  the  parish  of  their  birth.  * 
[He  also  cited  Reg.  v.  The  Inhabitants  of  St  Giles  with- 
4Ui  Cripplegate  (c)  and  Reg.  v.  77ie  Inhabitants  of  Bams- 
%(d).]     In  Reg.  v.  The  Clerk  of  the  Peace  for  Middle- 
sex {e)  Coleridge  J.  says,  p.  537  : — ^*  An  Englishman  must 
have  some  settlement,  though  the  precise  settlement 
msy  not  be  knovm.     An  Irishman  or  a  Scotchman  has 
his  country  for  a  settlement,  for  he  is  removeable  thither. 
A  Frenchman  or  Italian  may  have  no  settlement.^'     In 
Beg.  V.  The  Inhabitants  of  New  Church  (/),  where  the 
duld  of  an  Irishman  and  his  wife  an  Englishwoman, 
neither  of  whom  had  a  settlement,  was  removed,  under 
etat  16  &  17  Viet.  c.  97.,  to  an  asylum  as  a  pauper  lunatic, 
being  then  unemancipated  and  living  with  his  parents, 
it  .was  held  •that  the  order  for  his  maintenance  should 
l)e  on  the  parish  of  his  birth,  and  not  on  the  county. 


fVelsby  was  not  called  on  to  reply. 


WiGHTMAN  J.    The  wife  of  a  pauper,  bom  in  Scotland, 


(a)  ZB.^A,  410. 

{e)  17  C  B,  636. 

(c)  16  Jwi.  Peace,  536. 


2  M  2 


ib)  14  Q,  B.  207. 
(d)  12  Q.  B.  103. 
(J)3B,fSA(y7. 
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of  SOMEBSET- 

8HIBB 

V. 

Overseers  of 
Shipham. 


1863.  became  lunatic^  and  was^  under  stat.  16  &  17  Vict,  c.  97. 
Clerk  of  Peace  *•  67.,  sent,  in  a  manner  apparently  r^ular  in  point  of 
form,  to  a  limatic  asylum  at  the  expense  of  the  parish 
where  she  and  her  husband  resided.  The  husband  was 
no  further  chargeable  to  the  parish  than  in  respect  of 
the  expense  of  sending  her  to  the  asylum  and  keeping 
her  there.  Under  these  circumstances,  by  whom  are 
those  expenses  to  be  defrayed  ?  The  justices  thought 
that  they  should  be  a  charge  on  the  county,  and  the 
question  is,  were  they  right  ? 

By  several  statutes,  the  most  important  of  which  is 
8  &  9  Vict  c.  117.,  paupers  bom  in  Scotland,  having  no 
settlement  here,  are  to  be  removed  to  the  countiyof 
their  birth.  Stat.  16  &  17  Vict.  c.  97.  applies  to  pauper 
lunatics  in  general,  but  this  stat.  8  &  9  Vict.  c.  117.  is 
relied  on  as  distinguishing  the  present  case  from  those 
under  its  operation.  There  can  be  no  doubt^  and  I 
understand  my  brother  Kinglake  to  concede,  that,  if  the 
settlement  of  the  husband  in  England  had  been  dis- 
covered, still  the  lunatic  wife  must  have  remained  where 
she  was.  For  obvious  reasons,  it  is  inexpedient  that 
pauper  lunatics  should  be  sent  about  the  country  to  seek 
a  settlement,  and  this,  perhaps,  even  to  places  where 
there  are  no  lunatic  asylums.  I  therefore- assume  that 
it  was  not  the  intention  of  the  Legislature  in  stat.  16  &  17 
Vict.  c.  97.  that  a  person  regularly  sent  to  an  asylum 
in  the  first  instance  was  to  remain  there  with  no  provi- 
sion as  to  who  was  to  bear  the  expenses.  It  appears 
to  me  that  this  case  is  provided  for  by  that  statute. 
Sect.  67,  under  which  the  limatic  was  sent  to  the 
asylum,  is  general  in  its  terms :  "Every  medical  oflS( 
of  a  parish  or  union  who  shall  have  knowledge  thai^ 
any  pauper  resident  in  such  parish,  or  in  any 


«»< 
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within  tlie  district  of  such  medical  officer,  is  or  is  1863. 
deemed  to  be  a  lunatic,  and  a  proper  person  to  be  cicrk  of  Peace 
sent  to  an  asylum,  shall  within  three  days  after  ob-  ^^^^"^^' 
taining  such  knowledge  give  notice  thereof  in  writing  q  ^  f 
to  a  relieving  officer  of  such  parish,  &c,"  and  shall  then  Shipham. 
take  certain  steps.  All  that  was  regularly  done  in  this 
case,  without  any  inquiry,  or  necessity  for  inquiry,  as  to 
the  place  where  the  husband  was  settled.  In  the  first 
instance  it  is  sufficient  if  the  poor  person  is  a  lunatic ; 
he  is  to  be  sent  to  the  asylum  at  the  expense  of 
the  parish  ;  and  then  arises  the  question  of  future 
expenses.  That  introduces  the  95th  section  :—  "  When 
any  pauper  lunatic  is  confined  imder  the  provisions  of 
this  Act,  he  shall,  for  the  purposes  of  this  Act,  be  charge- 
able to  the  parish  from  which,  or  at  the  instance  of  some 
officer  or  officiating  clergyman  of  which,  he  has  been 
sent,  unless  and  until  such  parish  shall  have  established, 
mider  the  provisions  herein  contained,  that  such  lunatic 
is  settled  in  some  other  parish,  or  that  it  cannot  be  ascer- 
tained in  what  parish  such  lunatic  is  settled.'^  Putting 
a  reasonable  construction  on  these  words,  it  appears  to 
me  that  this  case  comes  within  the  latter  part  of  the 
clause,  for  it  cannot  be  ascertained  where  the  pauper  is 
settled  in  England,  since  ex  concessis  the  husband  is  not 
settled  there.  Then  comes  sect.  98 : — '^  If  any  pauper 
lunatic  be  not  settled  in  the  parish  by  which,  &c.,  he  is 
sent  to  any  asylum,  &c.,  and  it  cannot  be  ascertained  in 
what  parish  such  pauper  lunatic  is  settled  &c.,^'  the  pauper 
lunatic  is  not  to  be  removed  from  the  asylum,  but  is  to 
remain  there ;  and  at  whose  expense  ?  It  appears  to  me, 
at  the  expense  of  the  county. 

The  justices  at  petty  Sessions  were  therefore  righti 
and  their  order  must  be  confirmed. 
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1863.  Crompton  J.     This  case  seems  to  me  to  come  within 

Clerk  of  Peace  *^^*  P'^*  ^^  ^^'  Webby, — ^where  the  place  of  settlement 

of  SoMEasET-  Qf  the  pauper  cannot  be  ascertained.     By  sect.  95  of 

^     ▼•  stat  16  &  17  Vict  c.  97.,  when  a  pauper  lunatic  (not 

Overeeersof  '^     '^ 

SuiPBAM.     having  property,  as  provided  for  by  a  subsequent  clause) 
is  confined  under  the  provisions  of  the  Act,  he  shall,  in 
the  first  instance,  be  chargeable  to  the  parish  from  which . 
he  was  sent.     By  sect.  97,  the  parish  of  his  settlement 
is  to  be  ascertained,  and  his  expenses  are  to  be  charged 
to  that  parish ;  and  by  sect  98,  if  that  parish  cannot 
be  ascertained,  they  are  to  be  charged  to  the  county. 
My  strong  opinion  is  that  these  three  sections  were 
intended  to  apply  to  all  cases  of  pauper  lunatics ;  and 
that  it  cannot  have  been  intended  that  in  a  third 
class  of  cases,  to  which  perhaps  my  brother  Kinglaht 
would  say  the  present  belongs,  these  expenses  should 
be  imposed  on  the  parish  by  which  the  lunatic  was 
sent  to  the  asylum.     Certainly  the  expressions  in  these 
sections  are  not  exactly  correlative  :  the  person  drawing 
the  statute  thought  it  finer  to  vary  the  phraseology. 
It  seems  to  me,  however,  that  what  the  Legislature 
really  mean  is  that,   if  the  pauper  is  shewn  to  be 
settled  in  a  parish,  the  expenses  are  to  be  chained  to 
that  parish  (that  is  one  alternative),  and  that,  if  it  can- 
not be  shewn  that  he  is  settled  in  any  particular  parish,       « 
they  are  to  be  charged  to  the  county  (that  is  the  other     'm 
alternative) :   but  they  have   not  used  the  fit  words    ^v. 
to  express   their  meaning.      I    cannot   think  it  was  ww^ 
intended  to  leave  all  foi'eign  limatics  on  the  parisLcf^ 
where  they  are  found.     It  is  not  a  proper  phrase  to  saj^^-icj 
that  paupers  are  not  to  be  sent  to  a  lunatic  asyluns^rm 
imder  this  Act  because  they  are  not  EngUsh  pauper^^!^ 
— foreigners  are  treated  as  paupers  for  the  purpose  c^f 
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being  s^it  there.     The  pauper  is,  therefore,  to  be  chai^-        1 863. 
able,  in  the  first  instance,  to  the  parish  in  which  he  is  cierk^of  Peace 
found,  and,  if  you  cannot  ascertain  where  his  settle-  ^^^^gafa^"' 
ment  is,  and,  by  a  liberal  construction  of  the  statute,    ^     ^^^  ^^ 
that  must  include  cases  where  he  has  not  any  settlement     Shipham. 
and  therefore  it  cannot  be  ascertained,  the  expenses  are 
to  be  charged  on  the  county,  which  is  better  able  to 
bear  them  than  the  parish.     It  is  surely  not  necessary  to 
send  lunatics  and  lunatic  wives  abroad — out  of  the  king- 
dom where  the  parties  are  foreigners — to  Scotland  or 
Ireland,  where  the  parties  are  Scotch  or  Irish. 

Mellor  J.  Unless  my  brother  Kingldhe  shews  that 
this  pauper  was  improperly  sent  to  the  lunatic  asylum, 
and  that  she  and  her  husband  ought  to  be  removed  to 
Scotland,  his  argument  fails.  But  I  think  she  was 
properly  sent  to  the  asylum.  Stat.  8  &  9  Vict.  c.  117. 
assumes  that  the  paupers  to  whom  it  refers  have  be- 
come chargable  to  a  parish  in  England,  and,  by 
the  interpretation  clause  (sect.  132)  of  16  &  17  Vict. 
c.  97.,  "  pauper*^  is  defined  to  mean  "  every  person  main- 
tained wholly  or  in  part  by  or  chargeable  to  any  parish^ 
union,  or  county.'^  .  It  must  therefore  be  taken  that  the 
lunatic  was  a  pauper  chargeable  to  this  parish.  She 
is,  it  is  true,  the  wife  of  a  Scotchman,  but,  when  it 
appears  that  she  was  properly  sent  to  the  asylum,  much 
difficulty  is  removed.  For,  although  the  words  of  this 
statute  do  not  define  its  meaning  so  clearly  as  if  the 
person  drawing  it  had  before  his  mind  the  Scotch  and 
Iriih  &C.  Poor  Removal  Acts,  still  the  95th  section  says 
the  pauper  shall  be  sent  to  the  lunatic  asylum,  and 
paid  for  by  the  parish  by  which  he  was  sent  there, 
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1863.       unleM  and  until  the  place  of  his  settlement  can  be  i 
Clerk  of  Peace  twned,  in  which  event  the  liability  shifts  to  that  plaoa 
®^  ^BHM  "^'  Reading  these  sections  together,  this  appears  to  me  the 


8HIBB 
▼. 


^  .   sensible  construction  of  the  language  of  the  Iiegislatiire. 

SpiPHAJn.  Order  confirmed. 


Monday, 
January  26th. 

JHstress, 
Tre^aMob 
initio. 
Measure  of 
damayes, 


Attack  against  Bramwell. 


A  declaration  alleged  that  the  defendant  broke  and  entered  a  dweHiiig 
house  of  the  plaintiff  seized  divers  goods  and  chattels^  carried  them 
awar,  and  conTerted  them  to  his  own  use.  Plea,  not  gmlt^  bj  etaL  11 
G.  2.  c,  19.  8.21.  The  defendant,  who  was  landlord  to  the  plaintiff  from 
whom  rent  was  due  to  him,  had,  in  order  to  make  a  distress,  entered  oo 
the  plaintifTs  premises  by  forcibly  breaking  in  a  window,  and  seised 
and  sold  his  poods :  held, 

1.  That  this  mode  of  entry  on  the  premises  being  unlawful  in  itself 
rendered  the  defendant  a  trespasser  ab  initio. 

2.  That  the  plaintiff  was  entitled  to  recover  the  fiill  value  of  the  goodf, 
and  not  that  value  minus  the  sum  due  for  rent 


T^HE  first  count  of  the  declaration  alleged  that  the 
plaintiff  held  a  messuage  and  premises  as  tenant  to 
the  defendant^  and  that  the  defendant  made  a  distress 
in  them^  and  sold  the  goods  seized^  no  rent  being  due. 

The  second  was  for  making  a  similar  distress  for  a 
larger  amount  of  rent  than  was  due. 

The  third  alleged  that  the  defendant  broke  and  entered 
a  dwelling  house  of  the  plaintiff^  and  seized  divers  goods 
and  chattels^  and  carried  them  away^  and  converted  them 
to  his  own  use. 

The  fourth  was  for  selling  the  goods  seized  under  the 
distress  for  less  than  the  best  price  that  could  have  been 
gotten  for  them. 

Plea,  Not  guilty  by  stat.  11  G.  2.  c.  19.  s.  21. 

Issue. 
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There  was  also  a  common  coimt^  on  which  nothing       1868. 

On  the  trial,  before  Btackbum  J.,  at  the  Middlesex  bbamwell. 
Sittings  after  Michaelmas  Term,  1861,  it  appeared  that 
the  plaintiff  held  a  house  of  the  defendant.  No.  3, 
HolUngswarih  Street^  St.  Jameses  Road^  Islinfftan,  at  a 
yearly  rent  of  24/L  from  Lady  Day,  1867,  payable  quar- 
terly. On  the  24th  Jufy,  1860,  a  distress  was  made  by 
the  defendants  bailiff  for  rent  due;  who,  for  the  pur- 
pose of  making  it,  effected  his  entry  on  the  premises  by 
forcibly  breaking  in  a  window.  The  learned  Judge 
directed  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  the  full  value  of  the  goods  seized  under  colour  of 
the  distress,  but  only  their  value  minus  the  sum  due  for 
rent.     The  jury  found  for  the  plaintiff,  damages  1^. 

Shee  Seijt.,  in  Hilary  Term,  1862,  on  the  part  of 
the  plaintiff,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection. 

JJ.  James  shewed  cause. — The  authorities  are  against 
the  plaintiff^s  application.  It  is  true  that  Mayne  on 
Damages^  234,  when  speaking  of  the  11  G.  2.  c.  19.  5. 19. 
which  enacts  that  distresses  for  rent  justly  due  shall  not 
be  deemed  unlawful  for  any  subsequent  irregularity  or 
unlawful  act  by  the  party  distraining,  says,  that  it  does 
not  apply  where  the  distress  is  void  ab  initio ;  ^'  as,  for 
instance,  where  no  rent  was  due  at  all ;  or  where  the 
distress  was  effected  by  breaking  open  an  outer  door ; 
or  where  the  goods  taken  were  not  distrainable  at  all. 
In  all  these  cases  trespass  or  trover  may  be  maintained, 
and  the  actual  value  of  the  things  recovered.'^  Harvey 
V.  Pocock  (a),  is    the  authority  cited    for  this,   which 

(a)  11  M.^W.740, 
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1868.        ^<>^  ^ot  however  bear  it  out^  for  that  case  only  shews 
j^„j^Q^       that  where  goods  not  distrainable  are  taken,  and  the 
BsAMWELL.     ^^^^®^  ^  withdrawn  on  the  tenants  paying  the  amount 
of  the  rent  and  costs,  he  cannot,  in  an  action  of  tres- 
pass, without  proof   of   further  damage,  recover  the 
whole  amount  paid  by  him,  but  only  the  actual  damage 
sustained  by  taking  those  particular  goods.     {^Cochbwm 
C.  3.    Look  at  the  effect  of  your  doctrine.    A  man 
wanting  to  make  a  distress  for  a  large  amount,  breaks 
into  his  tenant's  house,  and  carries  off  a  great  quan- 
tity of  goods,  for  which  he  renders  himself  liable  in 
trespass,  but  then,  if  the  damages  are  to  be  nominal 
only,'  the  wrong  doer  will  have  gained  his  point.   Cramp* 
ton  J.  referred  to  Proudlove  v.  Twemlow  (a).]     There 
the  verdict  was  taken  op  a  count  in  trover.     [Cramps 
tan  J.      Suppose  a  man   distrains  for  rent  the   day 
before  it  is  due,  and  sells  the  goods  the  next  day, 
would  you  contend  that  the  tenant  could  not  recover 
their  full  value?]     Before  stat.  11  G.  2.  c.  19.  *.  19. 
the  breaking  a  door  or  window  to  make  a  distren 
was   an  irregularity,    and   not   a  trespass   ab    initia 
[Crompton  J.  referred  to  Semayne*s  Case^  6  Co.  93  a, 
where  it  is  laid  down  "  that  the  sheriff  cannot  break 
the  defendant's  house  by  force  of  a  fieri  facias,  but  hea 
is  a  trespasser  by  the  breaking,  and  yet  the  executio 
which  he  then  doth  in  the  house  is  good,''  and  the  not^^ 
to  that  case  in  1  Smith's  Lead.  Cos.  p.  91,  5th  ed.] 
landlord  making  a  distress  is  in  a  different  position  froc 
an  officer  of  the  law.     [Blackburn  J.     In  Nargett 
Nias  (6)  it  was  held  that  trespass,  as  well  as  case, 
lie  for  distraining  tools  of  trade,  though  not  in  actiKU«/ 
use,  if  there  be  other  unprivileged  goods  on  the  prenuapflr 
(rt)  ICr.^M,  320.  {h)  \  E.j-E,  439. 
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at  fhe  time  safiSdent  to  satisfy  the  distress.]  Where  1868. 
goods  ought  not  to  hare  been  taken  at  all,  it  is  more  attack 
than  an  irregularity,  but  herie  the  question  is  as  to  bramweli4. 
the  measure  of  damages  in  trespass.  In  Chinery  v. 
ViaU  (a),  where  the  vendee  of  sheep,  bought  on 
credit,  left  them,  for  his  own  convenience,  in  the 
custody  of  the  vendor,  who  resold  them,  it  was  held 
that  this  was  a  conversion,  and  that  the  measure  of 
damages  was  not  the  value  of  the  sheep,  but  the  loss 
sustained  by  the  vendee  in  consequence  of  their  non 
delivery  to  him.  The  plaintiff  here  has  got  a  benefit 
from  the  defendant;  for  the  plaintiff  could  not  lawfully 
have  removed  the  goods  to  prevent  their  being  distrained ; 
and  the  defendant  is  estopped  from  saying  that  the 
rent  was  not  paid  under  the  distress.  [Finlason,  amicus 
corise,  referred  to  Jones  v.  Sawkins,  6  C.  B.  142.]  In 
trespass  for  a  nuisance  to  the  walls  of  a  house,  the 
defendant  having  pleaded  that  he  was  fined  for  the 
nuisance,  at  the  plaintiff's  court  leet,  and  paid  the  fine, 
it  was  held  that,  although  not  being  a  common  nuisance 
the  fine  was  improper,  still,  having  been  paid,  it  was  a 
bar  to  the  action ;  Bro.  Abr.  Trespass,  pL  100,  citing 
12  H.  4. 8.  pi.  15.  [Crompton  J.  There  can  be  no  plea 
to  damages.] 

Shee  Serjt.  and  Woolktt,  in  support  of  the  rule. — 
In  2  Wms.  Saund.  284  c,  note  2,  6th  ed.,  the  law  is 
laid  down  that  "  a  landlord  has  no  right  to  break  open 
the  outer  door  of  a  house  or  a  window  to  make  a  dis- 
tress, but,  if  the  door  is  open  and  he  enters,  he  may 
lieak  open  an  inner  door  (A).''  The  defendant,  hav- 
ing made  an  unlawful  entry  into  the  plaintiff^s  house, 

(a)  5  JJ.  #  X  288.  (6)  See  Broum  v.  Ghnn,  16  Q.  B,  254. 
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1868.       was  a  trespasser  ab  initio^  and  should  be  treated  through- 
Attack       out  as  a  person  making  a  distress  without   even  an 
fiRAMWBLu    ostensible  right  to  distrain,  and  liable  for  the  full  value 
of  any  goods  he  may  have  taken  under  it.     Mayne  on 
Damages,  230,  speaking  of  illegal  distress,  says : — "The 
damages  in  suits  of  this  nature  depend  greatly  upon  the 
form  in  which  the  action  may  be  brought.    Where  the 
defendant  can  be  treated  as  a  trespasser  ab  initio,  so  as 
to  make  his  possession  of  the  goods  wholly  wrongful, 
their  entire  value  will  be  recoverable.   When  it  is  neces- 
sary to  sue  for  consequential  damage,  the  plaintiff  can 
only  obtain   damages  for   the  special  injuiy   he  has 
suffered,  which  may  be  very  slight,  where  he  was  really 
in  fault,  and  liable  to  a  seizure  of  his  goods.''    He 
cites  Harvey  v.  Pocock  (a)  and  several  other  cases  of 
distress  void  ab  initio,  and  then  says,  p.  235,  "Even 
where  a  party  is,  or  becomes,  a  trespasser  ab  initiof  as  to 
part  of  the  thing  distrained  on,  this  does  not  make  the 
distress  void  as  to  the  rest.     Accordingly,  where  severfd  - 
barrels  of  beer  were  distrained  for  rent,  and  the  distndno 
drew  beer  out  of  one  of  them.  Lord  Holt  held,  that  i 
made  him  a  trespasser,  ab  initio,  as  to  that  one  only/" 
citing  Dody,  Monger  (i).    In  Knight  y.  Egerton  (c),  whict^ 
was  an  action  for  selling,  tmtliout  appraisement,  goods 
had  been  distrained  for  rent,  it  was  held  that  the  ; 
of  damages  was  the  real  value  of  the  goods  minus  the  i 
due.     But  in  Keen  v.  Priest  {d\  where  sheep  were  i 
and  sold  under  a  distress  for  rent,  which  was  unlawfw^il 
because  there  were  other  goods  on  the  premises  whi^^Ei 
might  have  been  taken,  in  which  case  sheep  are  exem^  Jf^ 
from  distress,  it  was  held  that  the  plaintiff  was  entitL^Bt/ 

(a)  UM.^W.  740.  (A)  6  Mod.  215. 

(0  7  Exch,  407.  {d)AH,^N,2Sfx 
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to  recover  the  full  value  of  the  sheep  seized.  In  Martin  1863. 
V.  Porter  (a),  where  the  d^endant,  in  working  a  coal  mine^  Attack 
broke  through  the  barrier  and  worked  the  coal  under  bramw bll 
the  adjoining  land  belonging  to  the  plaintiff^  and  raised 
it  for  the  purposes  of  sale^  the  plaintiff  having  brought 
trespass,  it  was  held  that  the  proper  estimate  of  damage 
was  the  value  of  the  coal  so  raised,  without  deducting 
the  expenses  of  getting  and  raising  it.  In  Jones  v. 
Gooday{li),  in  trespass  for  cutting  into  the  plaintiff's 
dose  and  carrying  away  the  soil,  the  proper  measure  of 
damage  was  held  to  be  the  value  to  the  plaintiff  of  the 
land  removed,  not  the  expense  of  restoring  it  to  its 
original  condition.  And  in  Pritchard  v.  Long  (c),  where, 
in  trespass,  the  defendant  broke  the  plaintiff's  close, 
and  carried  away  his  goods,  the  plaintiff  was  held  entitled 
to  damage  both  for  the  trespass  and  value  of  the  goods. 

CocKBURNt  C.  J.  This  rule  must  be  made  absolute. 
The  defendant  having  done  that  which  made  this  distress 
altogether  void,  and  his  entry  on  the  plaintiff's  premises 
and  seizure  of  his  goods  a  trespass  ab  initio,  the  plaintiff 
is  entitled  in  this  action  to  recover  the  actual  value  of 
those  goods,  and  the  ruling  of  the  Judge,  in  leaving  to 
the  jury  to  take  into  consideration  the  benefit  which 
tihe  plaintiff  had  received  from  the  discharge,  by  seizure 
and  sale  of  his  goods,  of  his  liability  to  the  defendant  for 
^rent,  was  a  misdirection.  It  must  be  taken  that  if  a 
man,  under  colour  of  legal  authority,  as  in  case  of  a 
distress  for  rent,  does  that  which  makes  him  a  trespasser 
ab  initio,  he  is  in  the  same  position  as  a  mere  stranger 
^ho,  without  any  legal  authority  whatever,  breaks  into 

(a)  5  Af.  #  JF.  352.  (5)  8  Af .  #  r.  146. 

{c)  ^M,^W.  666. 
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1SG3.        the  house  and  seizes  the  goods  of  another.     It  wouU 
Attack       ^^  lie  in  the  mouth  of  snch  a  stranp^er  to  say  Aat 
BtLAMWELL,     ^^   applied  the  goods   for   the   benefit  of  the  psrtj 
bringing  his  action  for  trespass.     So,  here,  the  defend- 
ant has  taken  the  plaintiff's  goods^  it  may  be  under 
colour  of  legal  authority,  but  in  point  of  law  he  has 
taken  them  not  under  a  distress  but  under  a  tres- 
pass, and  it  does  not  lie  in  his  mouth  to  say  that,  by 
taking  them  and  appropriating  a  portion  of  them  in 
satisfaction  of  his  rent,  he  has,  pro  tanto,  done  good  to 
the  plaintiff.     The  man  whose  premises  are  broken  into^ 
and  whose  goods  have  been  seized,  has  a  right  to  say, 
''Let  me  be  put  into  the  position  in  which  I  stood 
before  your  illegal  act.  I  will  not  accept,  at  your  hands, 
the  benefit  you  say  you  have  done  me  by  iL"    That  is^ 
I  think,  although  there  is  some  difference  in  the  antho- 
rities,  the  true  theory  of  the  law  in  such  a  case,  and  the 
principle  on  which  we  ought  to  administer  it     The  last 
case  on  the  subject.  Keen  v.  Priest  (a),  fully  bears  me  out 
in  this  view.     There  the  party  distraining  had  seized 
sheep,  there  being  other  goods  on  the  premises  which 
might  have  been  distrained,  for,  by  law,  when  there  are 
other  goods  on  a  tenant's  premises,  his  sheep  cannot 
be  distrained ;  and  it  was  contended  on  the  equiiy  of 
the  matter,  and  fairly  enough,  that  if  sheep  had  not 
been  taken  other  things  would  have  been.     But  the 
Court  of  Exchequer  thought  that,  as  regarded  the  dis- 
tress for  the  sheep,  it  was  a  matter  altogether  tortious, 
and  that  the  measure  of  damages  was  the  full  yalue  of 
the  sheep. 

CaoMPTON  J.    I  am  of  the  same  opinion.    A  landlord 

(a)  4ff,^N.  236. 
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has^  by  law,  the  special  privilege  of  paying  himself  his        ^^^^' 

rent  by  seizing  his  tenant's  goods ;  and,  where  he  takes       Attack 

that  proceeding  in  a  way  not  authorized,  he  becomes  a    Bramwell. 

trespasser  from  the  beginning ;  all  the  acts  he  does  are 

trespasses ;  he  is  a  trespasser,  not  only  in  entering,  but 

in  seizing  and  disposing  of  the  goods  taken ;  and  the 

ordinary  rule  is  that  the  injured  party  shall  recover 

their  full  value.     In  Chinery  v.  Vtall  (a),  indeed,  my 

brother  Bramwell,  in  delivering  the  judgment  of  the 

Court,  p.  294-5,  cited  several  cases  from   Mayne  on 

Damages  to  shew  that,  in  trover,  it  is  not  an  absolute 

rule  of  law  that  the  value  of  the  goods  is  to  be  taken  as 

the  measure  of  damage ;  but  they  do  not  apply  here. 

In  Proudlave  v.  TtDemlow  (A),  where  growing  crops  were 

seized  under  a  distress  for  rent  and  sold  for  their  full 

value  before  they  were  cut,  and  they  were  afterwards 

cut  and  carried  away  by  the  purchaser,  the  Court  said 

the  seizure  was  right ;  and,  though  the  plaintiff  had  a 

property  in  the  com,  the  defendant  had  a  lien  upon  it 

for  his  rent,  which  was  terminated  by  cutting  it     So, 

in  trover,  where  there  is  a  conversion  of  goods  subject 

to  the  defendant's  lien,  it  is  clear  that  all  that  can  be 

recovered  is  their  value  minus  the  lien.    But  here  the 

defendant  was  a  mere  stranger,  and  an  unauthorized 

-wrong  doer,  and  had  no  right  to  touch  the  goods  under 

tlie  circumstances,  and  the  case  therefore  differs  from 

tiiose  where  the  plaintiff's  interest  in   the  goods  was 

diminished  in  value  by  lien  or  some  ex  post  facto  mode 

of  payment.     It  was  said  that  the  plaintiff  could  not 

inghtfully  have  removed  these  goods ;  but  I  think  that 

argument  is  too  remote,  and  is  well  answered  by  Keen 

(a)  bH,f  N.  288.  294.  (fi)  I  Or.  f  M.  326. 
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1868.        Y.  I^st  (a),  where  it  was  said  you  caimot  shew  that  the 
Attack       defendant  might  have  seized   other  goods  under  the 
BKAMwnx.    distress.     The  question  then  is^  does  this   case  come 
within  any  of  those  where  the  amount  of  the  plamtiff's 
chum  is  affected  by  matter  el  post  jhcto  ?     It  would 
not  be  safe  to  say  that  the  person  who  comes  unlaw- 
fully on  the  premises  of  another  and  takes  his  goods, 
can  pay  himself  his  own  debt  out  of  their  produce.    The 
case  is  very  like  one  that  was  put  during  the  argument : 
suppose  a  landlord  enters  to  distrain  before  any  rent  is 
due, — at  New  Michaelmas  instead  of  Old  Michaelmas,  for 
instance, — he  could  not  be  allowed  to  keep  possession 
of  the  goods  and  say  to  the  tenant,  '^  I  will  put  them 
against  your  rent  when  it  becomes  due.'' 

My  only  doubt  arose  fix>m  Chinery  v.  ViaU{by  That 
was,  however,  a  very  peculiar  case.  The  Court  through- 
out it  say  that  you  cannot  alter  the  law  on  this  subject 
by  changing  the  form  of  action,  and  admit  the  general 
principle  as  I  have  stated  it ;  but  they  thought  that  was 
a  case  where  the  interest  of  the  defendant  as  an  unpaid 
vendor  came  in  question :  for,  if  the  defendant  had  been 
sued  for  not  delivering  the  sheep,  the  measiu^  of  damage 
could  only  have  been  the  difference  between  the  damagere- 
sulting  from  his  not  having  done  so  and  their  price.  They 
cite  my  brother  Blackburn's  Treatise  on  t/ie  Contract  of 
Saky  but  I  do  not  think  that  our  decision  interferes  with 
it,  or  the  cases  they  cite.  This  is  a  case  of  bare  tort,  under 
colour  of  which  the  defendant  has  helped  himself  to  the 
plaintiff's  goods,  and  he  had  no  more  right  to  put  against 
their  value  the  rent  due  to  him  than  he  would  have  to  put 
any  other  debt.  The  interest  of  the  tenant  was  the  real 
value  of  the  goods,  the  plaintiff  had  no  real  charge  or  lien 
(a)  4  -a  ^  N.  236.  {b)  6  J/.  #  ^.  28a 
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pon  them^  and  therefore  that  value  was  the  measure  of       1868, 
images. 


BuLCKBtJBN  J.  I  am  satisfied  there  ought  to  be  a 
3w  trials  as  I  misdirected  the  jury  respecting  the 
easure  of  damages. 

There  cannot  be  much  doubt  that  where  a  party  sues 
.  trespass  or  trover  for  goods,  in  which  the  other  side 

15  an  interest,  the  measure  of  damages  is  the  plaintiff  ^s 
terest  in  them,  after  allowing  for  that  of  the  defendant. 
Youdhve  v.  Twemlaw  (a)  proceeded  on  that  principle* 
here  a  landlord  had  rightfully  seized  growing  crops, 
id  would  have  had  a  right  to  keep  them  till  he  sold 
lem :  it  was  held,  under  the  circumstances,  that  you 
ere  to  look  to  the  interest  which  he  had  in  the  crops ; 
id  the  decision  of  the  Court,  as  I  understand  it,  was 
lat  the  amount  of  damages  was  merely  nominal,  because 

16  crops  sold  were  not  worth  so  much  as  the  rent.  The 
ore  recent  case  of  Chinery  v.  Viall  (6)  proceeded  on 
«  same  principle :  in  which  the  Court  held  that  the 
dendant»  being  an  unpaid  vendor,  who  converted  the 
Rods  in  respect  of  which  the  action  was  brought,  had 
I  interest  in  them,  which  ought  to  have  been  allowed 
r  in  ascertaining  the  damages.  Here  the  defendant's 
oliff  entered  the  plaintiff's  premises  and  distrained 
B  goods,  and  the  distress   was  made  by  getting  in 

a  fisustened  window,  which  he  had  no  right  to  do. 

■^caking  the  house  and  entering  it  in  that  way  caused 

^e  distress  to  be  altogether  void,  and  the  landlord 

trespasser  ab  initio;  for  there  is  a  marked  distinc- 

^n  between  a  distress  being  illegal  &om  the  begin- 

^  and  becoming  so  by  matter  subsequent.     The 

(a)  1  C  #  Af.  326.  (6)  5  H.  f  K  288. 

VOL.    III.  2    N  B.    &    8. 
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1863.  11  O.2.  c.  19.  s.  19.  is  carefully  worded, — ''where  any 
j^„^cK  distress  shall  be  made  for  any  kind  of  rent  justly  du^ 
BBjunrxu..  *^^  ^^7  irregularity  or  unlawful  act  shall  be  afterwards 
done  by  the  party  or  parties  distraining,  or  by  his,  her 
or  their  agents,  the  distress  itself  shall  not  be  deemed  to 
be  unlawful,  nor  the  party  or  parties  making  it  be  deemed 
a  trespasser  or  trespassers  ab  initio"  When,  therefore, 
a  party  is  a  trespasser  ab  initio  the  statute  does  not 
apply,  and  the  matter  remains  as  at  common  law.  Here 
the  defendant  having  broken  the  plaintiff^s  house,  was  a 
trespasser  at  common  law,  and  had  no  defence  against 
an  action  of  trespass  for  taking  his  goods.  Then,  however^ 
considering  that,  as  the  goods  were  in  the  tenant's  houses 
the  landlord  could  have  come  in  a  r^ular  way  to  take 
them,  and  the  tenant  could  not  have  got  them  out 
without  their  being  subject  to  being  followed  and  dis- 
trained as  a  fraudulent  removal,  I  thought  the  red 
damage  sustained  was  the  difference  between  the  vahfi 
of  the  goods  and  the  amount  of  the  rent,  and  thai 
was  what  I  conveyed  to  the  minds  of  the  jury.  Ken 
V.  Priest  (a)  shews  that  that  was  a  mistake,  and  oft 
principle  I  now  think  it  was.  In  that  case  the  land- 
lord had  seized  sheep  of  the  tenant,  and  everything 
said  there  about  the  goods  seized  having  been  sold  to 
pay  the  rent  applies  here:  for  if  the  landlord  thfiie 
had  seized  the  other  goods  the  result  would  have  ben 
the  same.  He  was  a  wrong  doer  who  seised  and  bM 
the  goods  in  that  wrongful  way,  and  therefore  could  mt 
reduce  his  wrong  by  shewing  that  he  had  an  interarf; 
in  them  and  might  have  proceeded  rightfully  to  take 
them :  and  Watson  B.  states,  p.  240,  that  there  was  lu 
case  on  the  Northern  Circuit  where  CresmoeU  J.  (wk^ 

{a)  IH.^N.  236. 
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is  considered  a  good   authority),  ruled  that  where  a       1868. 
tenant's  goods  were  distrained  before  sunrise,  the  mea-      attack 
sure  of  damage  was  their  full  value.     Distraining  goods    ^^^J; 
before  sunrise  is  much  the  same  as  taking  them  in 
the  daylight  in  the  way  that  was  done  in  the  present 
case. 

Bule  absolute. 


B&AMWKLL. 


The  Queen  against  Pearce.  j^^'mh 

An  immamed  woman  having  recovered  judgment  in  a  Countv  Court  ^    . 

against  A.j  obtained  a  judgment  summons  against  him  firom  the  Sheriflfe'  J^^V^'n     * 

Courts  Londm,  under  stat  16  &  16  VicU  c,  Ixivii.    At  the  hearing,  it  t^^7^;{ 

having  been  ascertained  that  the  plaintiff  had  married  in  the  meantmie,  '^^//jjj^  •*'^ 

the  Judge  amended  the  title  of  the  cause  by  inserting  the  husband's  vi  ^  rT?ft 

name:  Held  that  he  had  no  power  to  do  so,  and,  consequently,  that  '^•V^^- 

an  indictment  for  perjury  could  not  be  maintained  against  the  defendant  '^'^  *  ^rr*^^' 

for  false  evidence  given  at  that  hearing.  li^Z^ 


TDERJUBY.  The  indictment,  after  alleging  that,  on 
the  9th  March,  1855,  one  Henrietta  Grundy  re- 
covered judgment  against  the  defendant  Benjamin  fVorh* 
man  Pearce,  in  the  County  Court  of  Kent,  holden  at 
Gravesend,  and  afterwards,  on  the  24th  January,  1861, 
and  after  she  had  been  married  to  one  Walter  Smith,  and 
while  the  defendant  was  dwelling  and  carrying  on  business 
in  the  city  of  London,  and  the  judgment  remained  un- 
satisfied, Henrietta  Grundy,  otherwise  Smith,  obtained  a 
summons  from  the  Sherifih'  Court,  London,  under  the  16 
&  16  Vict.  c.  IxxviL,  by  which  the  defendant  was  required 
to  appear  personally  in  that  Court  on  the  12th  Fdnruary, 
1861,  who  personally  appeared  accordingly,  proceeded ; 
^^  and  then  and  there  the  Judge  of  the  said  Court,  Robert 
Malcolm  Kerr,  Esq.,  did  amend  the  said  summons  by 
adding  thereto  the  name  of  the  said  Walter  Smith,  the 

2  N  2 
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1863.       husband  of  the  said  Henrietta  Ortindy,  otherwise  SmiAJ* 
The  QuEBN    ^^^  indictment  then   alleged  that  the  summons  was 
^'  adjourned  to  the  14th  February,  when  the  defendant 

again  appeared  in  person,  "and  was  then  and  ther^ 
before  Robert  Malcolm  Kerr,  Esq.,  then  and  there  being 
the  judge  of  the  said  last  mentioned  Court,  duly  and  in 
due  form  of  law,  and  according  to  the  provisions  of  the 
said  last  recited  Act,  examined  upon  oath  touching  the 
manner  and  circumstances  under  which  he  the  said 
Benjamin  Workman  Pearce  contracted  the  debt  for  whidi 
the  said  Henrietta  Grundy  had  recovered  judgment  on 
the  said  9th  day  of  March,  in  the  year  of  our  Lord 
1855,  in  the  said  County  Court  of  Kent,  holden  at 
Gravesend  as  aforesaid,  he  the  said  Robert  Malcolm 
Kerr,  having  then  and  there  full  and  sufficient  power 
and  competent  authority  to  examine  the  said  Benjcam 
Workman  Pearce  touching  the  manner  and  circumstance! 
under  which  he  contracted  the  said  debt,  and  having 
full  and  sufficient  power  and  authority  to  administer  the 
said  oath  to  the  said  Benjamin  Workman  Pearce  in  fhit 
behalf.'^  The  indictment  then  alleged  the  materiality 
of  several  matters  sworn  to  by  the  defendant  on  that 
occasion,  and  assigned  perjury  upon  them,  concluding  inu 
the  usual  way. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  MiddUm^ 
Sittings  after  Michaelmas  Term,  1861,  the  facts  rtaterf 
in  the  indictment  having  been  proved,  it  was  objected^ 
on  the  part  of  the  defendant,  that  the  judge  of  tti^ 
Sheriflfs'  Court  of  the  city  of  London  had  no  power  to 
amend  the  judgment  summons,  &c.,  so  that,  there  beiiV 
no  valid  summons  or  cause  before  him,  the  prooeo^ 
ings  in  respect  of  which  the  alleged  perjury  took  pito* 
were  coram  non  judice,   and  that  the  rights  of  ^0 
plaintiff  Henrietta  Gtnindy  in  the  judgment  had  xoetfA 
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in  her  bnsband.      Cochbum  C.  J.,  however,  reserring        \%e;^, 
leave  to  move  the  Court  on  the  point,  left  the  ease  to  the    The  Qubek 
iniy,  who  found  a  verdict  of  guilty.  PkIroe 

H.  James,  in  Hilary  Term,  1862,  obtained  a  rule  to 
snter  the  verdict  for  the  defendant  according  to  the  leave 
reserved,  or  to  arrest  the  judgment. 

H.  S.  Giffard  and  O.  B,  C.  Harrison,  now  shewed 
canse. — ^The  London  City  Small  Debts  Extension  Act, 
1852,  15  &  16  Vict.  e.  Ixxvii.,  under  which  the  present 
proceedings  arose,  enacts  in  its  88th  section,  ^^  It  shall 
be  lawful  for  any  party  who  has  obtained  a  judgment  or 
order  in  the  Court,  &c.,  for  the  payment  of  any  debt  or 
damages,  or  costs,  which  judgment  or  order  shall  not  be 
satisfied,  and  for  any  party  who  has  obtained  a  judg- 
ment or  order  in  any  County  Court  established  under 
<»"  by  virtue  of  the  before  mentioned  Act  for   the 
Jttore    easy    recovery    of   small   debts    and    demands 
^  £ngland,  which  last-mentioned  judgment  or  order 
^I^^U  not  be  satisfied,  to  obtain  a  summons  from  the 
'^tirt,  in  case  the  party  against  whom  such  judgment 
^   order  shall  have  been  obtained  shall  then  dweU  or 
^*>y  on  business  or  have  employment  within  the  city 
^  -fjmdon  or  the  liberties  thereof,  such  summons  to  be 
^  %uch  form  as  shall  be  directed  by  the  rules  made  for 
^S^ilating  the  practice  of  the  Court ;    and  it  shall  be 
•''^^iiil  for  any  party  who  has  obtained  any  such  judgment 
^  order  in  the  Court,  which  said  last-mentioned  judg- 
^"^nt  or  order  shall  not  be  satisfied,  to  obtain  a  summons 
^ta  any  County  Court  established  under  or  by  virtue 
^tthe  last-mentioned  Act  for  the  more  easy  recovery  of 
^^U  debts  and  demands  in  England,  within  the  limits 
^  which  Court  the  party  against  whom  such  last-men- 
tioQod  judgment  or  order  shall  have  been  obtained  shall 


) 
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1863.       then  dwdl  or  cany  on  bnameas^  such  last-mentkned 
THsOnvxaT  nmnnons  to  be  in  soch  fiarai  as  ahall  be  directed  bj 
p,7;^       the  mles  made  for  regnlatiiig  the  poractice  of  the  aid 
CoantY  Coorty  which  smnmonaes,  as  the  case  may  be^ 
are  to  be  reapedinJy  serred  perBOiudl j  upcm  the  penon 
to  whom  it  is  directed,  requiring  him  to  appear  at  sodi 
time  as  shall  be  directed  by  the  said  mles,  to  answer 
snch  things  as  are  named  in  sndi  snmmona  ;  and  if  he 
shall  appear  in  pnrsnance  of  such  sanmuma,  he  maj  be 
examined  apon  oath  touching  his  estate  and  effects,  and 
the  manner  and  drcnmstances  nnder  which  he  eontnoled 
the  debt  or  incurred  the  damages  or  liability  which  is 
or  are  the  subject  of  the  action  in  which  judgmoit  has 
been  obtained  against  him,  and  as  to  the  means  ^nfl  ex- 
pectations he  then  had  and  as  to  the  property  and  means 
he  still  hath  of  discharging  the  said  debt  or  damages 
or  liability^  and  as  to  the  disposal  he  may  haye  made  of 
any  property ;  and  the  person  obtaining  such  snmmons 
as  aforesaid^  and  aU  other  witnesses  whom  the  judge 
shall  think  requisite,   may  be   examined   upon  oath, 
touching  the  inquiries  authorized  to  be  made  as  afine- 
said;  and  the  costs  of  such  summons  and  ot  all  pro- 
ceedings thereon  shall  be  considered  costs  in  the  cause." 
Rule  91  {a)  of  the  rules  of  practice  framed  under  the 
powers  of  that  Act,  provides : — "Where  the  name  or 
description  of  a  plaintijQf  in  the  summons  is  insufficient 
or  incorrect,  it  may  at  the  hearing  be  amended  at  the 
instance  of  either  party  by  order  of  the  judge,  on  sndi 
terms  as  he  shall  think  fit,  and  thereupon  the  cause 
shall  proceed,  as  to  set-off  and  such  other  matters,  as  if  the 
name  or  description  had  been  originally  such  as  it  i^peais 

(a)  The  three  rules  here  referred  to  are  the  same  with  rulea  91, 
98  &  154  reflpectively  of  the  rules  and  orders  for  regulating  the  praetiee 
of  the  Connty  Ck)urts. 
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after  the  amendment  has  been  made.'^    And  role  05  :        isas. 
''  Where  it  appears  at  the  hearing  that  a  less  number  of    The  Quebn 
persons  haye  been  made  plaintiffs  than  by  law  required,      p^^b 
the  name  of  the  omitted  person  may,  at  the  instance  of 
either  party,  be  added  by  order  of  the  judge,  on  such 
tearms  as  he  shall  think  fit,  and  thereupon  the  cause 
shall  procee4>  as  to  set-off  and  other  matters,  as  if  the 
proper  persons  had  been  originally  made  parties ;  and  if 
such  pi^rson  shull)  either  at  the  hearing  or  some  adjourn- 
inent  thereof,  personally,  or  by  writing  signed  by  him  or 
Job  agent,  consent  to  become  a  plaintiff  in  manner  afore- 
aaid^  the  judge  shall  then  pronounce  judgment  as  if  such 
jperson  had  originally  been  a  plaintiff ;  but  if  such  person 
ahall  not  consent  to  become  a  plaintiff  in  manner  afore- 
said^ either  at  the  hearing  or  an  adjournment  thereof, 
judgment  of  nonsuit  shall  be  entered.^'    But  even  sup- 
jpomg  what  was  done  here  by  the  judge  of  the  Sherifib' 
Court  to  have  been  irregular  it  was  not  such  an  irregu- 
larity as  rendered  the  whole  proceedings  coram  non  judice. 
The  objection  here   is    probably  founded  on   rule 
158:  '^  Execution  on  a  judgment  shall  not  issue  by 
or  against  any  person  not  a  party  to  the  suit,  without 
%  plaint  and  summons  upon  the  judgment,  the  proceed- 
ings in  which  shall  be  the  same  as  in  ordinary  cases.*^ 
Iszecution  on  a  judgment  is  a  ministerial  act  of  the 
bailiff  of  the  Court,  but  this  proceeding  is  not  an  exe- 
eatiim  in  the  sense  of  that  rule,  the  sole  object  of  which 
Was^  like  a  scire  facias.  Peruser  ▼.  Br€u:e  (a),  to  bring 
before  the  notice  of  the  judge  any  new  party  that  may 
be  introduced  into  the  proceedings.    What  was  done 
here  affected  the  process  only,  and  not  the  jurisdiction. 
[Cromptan  J.    There  was  no  such  judgment  as  Smith 
and  fVife  v.  Pearce.     I  am  inclined  to  think  that,  by 
(a)  1  Ld.  Ras/m.  244. 
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1863.        amending,  the  jnd^  of  the  Shcrifti'  Court  miKle  fbe 
TbeQrxKT  matter  wone.     For  if  it  was  mmeoesBaij  to  jHoeeed  by 
Px^ftcs.      *cire  fiMnas,  or  what  is  analogous  to  it,  the  name  in  the 
original  judgment  was  the  correct  one  to  be  naed  in  all 
fbtnre  proceedings.]     The  crime  of  perjmy  cannot  be 
dependant  on  an  act  done  by  a  Judge.     In  Rey^  t.  MO- 
lard{a),  on   sect.  30  of  stat.  7  &  8  G.  4.  e.  30.,  to 
prevent  maUdons  injuries  to  property,  which  requiret 
informations  under  it  to  be  laid  on  oath,  it  was  held 
that  the  oath  was  mere  matter  of  procedure,  and  not 
a  condition  precedent  to  giring  the  magistrates  juris- 
diction.    [^Crompton  J.     There  the  party,  by  appearing, 
waived  the  want  of  a  regular  summons.     WtghtmoM  J. 
In  what  cause  did  the  defendant  here  give  eridenoe?] 
In  no  cause  at  all^  but  on  an  inquiry  as  to  his  lia1»Iity 
and  means  of  paying  a  debt  on  which  judgment  had 
already  been  recovered     [^CrompUm  J.     The  summons 
being  founded  on  the  judgment,  must  pursue  it.] 

H.  James,  who  appeared  to  support  the  rule,  was  not 
called  on. 

Ck)CKBUBN  C.  J.  This  rule  must  be  absolute.  I 
r^ret  the  escape  from  punishment  of  a  man  who  has 
been  convicted  of  perjury  on  the  merits,  but  we  must 
administer  the  law  according  to  its  rules.  To  constitute 
the  offence  of  peijury  it  is  essential  that  the  party  be 
sworn  in  a  certain  cause :  and  here  the  defendant  was 
sworn  in  a  cause  which  had  no  existence.  The  judgment 
summons  was  entitled  as  between  Henrietta  Gnmdy  and 
the  defendant;  and  properly  so,  because  it  was  a  judgment 
which  had  been  recovered  by  the  wife  alone.  Meantime 
she  marries,  still,  in  consequence  of  her  not  having  tak^Di 

(a)  1  Dearsf.  C,  C.  IGd 


) 
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steps  to  make  the  husband  a  party^  she  went  on  in  her 
own  name.  The  judge  thought^  (wrongly  as  it  now 
appears)^  that  he  had  jurisdiction  to  amend  by  adding 
the  name  of  the  husband.  That  was  an  excess  of  power 
on  his  part.  But  then  in  the  cause  so  altered  the  defend- 
ant was  sworn  and  examined:  he  therefore  committed 
pwjuiy  in  a  cause  which  had  no  existence^  and,  con- 
sequently, coram  non  judice. 

WioHTMAN,  Cbompton  and  Mellor  JJ.  concurred. 

Rule  absolute. 


1863. 

The  QuEKN 
▼. 

PSABCS. 


Paull  and  another,  Assignees,  &c.,  against  Best. 

1.  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106., 
moMda  in  its  120th  section,  that  "  no  distress  for  rent  made  and  levied 
«lter  an  act  of  bankruptcy  upon  the  goods  or  effects  of  any  bankrupt, 
^rhether  before  or  after  the  issuing  of  the  fiat  or  the  filing  of  the  petition 
Cor  acyndication  of  bankruptcy,  shall  be  aTaUable  for  more  than  one 
gear's  rent  aocruedprior  to  the  date  of  the  fiat  or  the  day  of  the  filing 
of  such  petition :"  Held  that,  in  order  to  bring  a  case  within  this  enact- 
^nent,  the  act  of  bankruptcy  must  be  one  to  which  the  title  of  the  assig- 
nees could  relate. 

2.  On  the  27th  March,  1861,  J.  P.  committed  an  act  of  bankruptcy 
-tmder  The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106. 
m.  67.,  by  making  a  .fraudulent  conveyance  of  all  his  goods  and  chattels 
%o  A.  B.,  his  lanflord,  but  no  attempt  was  made  by  any  creditor  to  obtain 
«n  a4Judication  upon  it,  nor  did  it  appear  that  there  was  any  creditor 
^rlio  could  have  done  so.  On  the  1 1th  October,  the  day  from  and  after 
^hich  The  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  L'M.,  came  into  opera- 
tion, A.  B.  made  a  distress  on  the  goods  of  J.  P.  for  four  years*  rent ; 
mod,  on  the  17th  October,  J.  P.,  who  was  not  a  trader,  was  adjudicated 
iMUikrapt  on  his  own  petition  under  sects.  86,  87  of  the  last  mentioned 
,Act»  ana  assignees  appointed :  held,  that  the  title  of  the  assignees  could 
not  relate  back  to  the  act  of  bankruptcy  in  the  preceding  March,  and 
Qoneequently,  the  129th  section  of  the  first  mentioned  statute  did  not 
apply. 

T^HIS  was  an  action  brought  by  the  assignees  of  the 
estate  and  effects  of  Joseph  Paull,  a  bankrupt. 
The  declaration  alleged  that,  on  the  27th  March,  1861, 
Joseph  Paull  was  a  trader  within  the  meaning  of  the  laws 
then  in  force  relating  to  bankrupts,  and  liable  to  be 
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1863.       made  bankrupt^  and  by  his  deed,  dated   tlie  day  and 
p^^j^j^    '  year  last  aforesaid,  then  firaudulenily  made  and  exficated 
Best         ^  oonveyance  of  all  his  goods  and  chattela  to  the  defisod- 
ant,  with  intent  to  defeat  and  delay  the  crediton  of  him 
Joseph  Faulty  and  thereby  then  comniitted  an  act  of 
bankruptcy  within  the  meaning  of  the  statuteB  then  in 
force  concerning  bankrupts;  and  afterwards^  and  befixe 
Joseph  Paull  became   bankrupt,  to  wit^  on    the   llth 
October,  1861,  the  defendant  made  and  levied  a  distress 
upon  divers  goods  which   were  then  of  Joseph   Paull 
in  and  upon  a  dwelling  house,  homestead^   farm  and 
lands  of  which  Joseph  Paull  had  been  tentmt  to  the 
defendant,  and  then  in  the  occupation  of  Joseph  Until 
as  such  tenant,  at   the  yearly   rent  of  207/.    2s.,  fiir 
828/.  85.,  as  and  for  and  being  four  years'  arrears  of 
the  said  rent,  and  the  defendant   sold  the  said  goods 
as  and  for  such  distress  for  the  said  arrears.     That, 
after  the  making  and  levying  the  said  distress,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the 
17th  October,  1861,  Joseph  Paull  became  and  was  duly 
adjudged  bankrupt,  upon  his  petition  for  adjudication 
against  himself  on  oath  then  duly  filed  of  record  in 
the  Bankruptcy  Court,  London,  and  prosecuted  in  the 
said    Court   according   to   the   statutes  then  in   force 
concerning  bankrupts.     And   that  the   defendant,  by 
means   of  the   said  distress,   made  and  levied   a  dis- 
tress after  the  said  act  of  bankruptcy  upon  the   said 
goods  of  the  said  bankrupt,  and  made  the  same  avail- 
able for  more  than  one  yearns  rent  accruing  prior  to 
the  day  of  the  filing  of  the  said  petition,  (that  is  to 
say)  for  four  years'  arrears  of  rent  accruing  prior  to  the 
said  day  of  the  filing  of  the  said  petition,  whereby  the 
defendant  had  recovered  and  received,  and  the  plaintiflE^ 
as  assignees  as  aforesaid,  were  and  arc  deprived  of  four 
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years'  arrears  of  the  said  rent^  instead  of  one  year's        1863. 

arrears,  contrary  to  the  form  of  the  statute  in  such  case  — ^^^ — 

made  and  provided.  ^▼^ 

^  Best. 

Plea.  After  the  passing  of  The  Bankruptcy  Act, 
1861,  and  after  the  11th  October,  1861,  the  said  Joseph 
PttuU,  in  pursuance  of  the  said  Act,  duly  filed  a  petition 
in  the  Court  of  Bankruptcy  for  the  London  District, 
shewing  that  he  the  said  Joseph  Paull,  not  being  a  trader, 
and  having  resided  for  six  calendar  months  next  imme- 
diately preceding  the  date  of  the  said  petition  within 
the  District  of  the  said  Court,  was  unable  to  meet  his 
engagements  with  his  creditors,  and  praying  that  adju- 
dication of  bankruptcy  might  be  made  against  him,  and 
the  said  Joseph  Paull  was  afterwards,  on  the  day  of  the 
filing  of  the  said  petition,  and  in  pursuance  of  the  said 
Act,  duly  found  to  have  become  bankrupt,  within  the 
true  intent  and  meaning  of  the  laws  of  bankruptcy,  by 
the  filing  of  the  said  petition,  and  declared  and  adju- 
dicated bankrupt  accordingly;  and  the  plaintiiSs  were 
afterwards  duly  appointed  to  be  and  act  as  creditors' 
assignees  in  the  said  bankruptcy.  That  the  said  peti- 
tion and  adjudication  were  the  petition  and  adjudica- 
tion mentioned  in  the  declaration  respectively,  and 
that  the  plaintifis  were  suing  in  this  action  as  assig- 
nees in  the  said  bankruptcy.  And  that  the  said  allied 
deed  was  made  and  executed  by  the  said  Joseph  Paull 
as  therein  mentioned  a  long  time,  and  more  than  six 
months,  before  the  filing  of  the  said  petition  by  the 
said  Joseph  Paull  as  aforesaid,  and  before  the  passing  of 
The  Bankruptcy  Act,  1861,  and  that  the  said  distress 
was  made  and  levied  by  the  defendant  before  the  filing 
of  the  said  petition. 

Demurrer,  and  joinder  therein. 
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1863.  The  case  was  argued,  at  the  Sittings  in  banc  after 

^^^^       Michaelmas  Term,  1862,  on  the  26th  November,  before 
WiGHTMAN,  Blackburn  and  Mellob  JJ. 


▼. 
Best. 


Harington^  in  support  of  the  demurrer, — The  title  of 
the  plaintiffs,  as  assignees,  had  relation  back  to  the  act 
of  bankruptcy  committed  in  March,  1861,  and  conse- 
quently, by  Stat.  12  &  13  Vict  c.  106.,  the  distress 
was  rendered  invalid  for  more  than  one  years'  rent 
That  statute,  which  was  passed  to  amend  and  con- 
solidate the  laws  relating  to  bankrupts,  enacts,  in  its 
67th  section,  *'if  any  trader  liable  to  become  bank- 
rupt shall  depart  this  realm,  or  being  out  of  this  realm 
shall  remain  abroad,  or  shall  depart  from  his  dwell- 
ing house  or  otherwise  absent  himself,  or  begin  to 
keep  his  house,  or  suffer  himself  to  be  arrested  or  taken 
in  execution  for  any  debt  not  due,  or  yield  himself  to 
prison,  or  suffer  himself  to  be  outlawed,  or  procure  him- 
self to  be  arrested  or  taken  in  execution,  or  his  goods, 
money,  or  chattels  to  be  attached,  sequestered,  or  taken 
in  execution,  or  make  or  cause  to  be  made,  either  within 
this  realm  or  elsewhere,  any  fraudulent  grant  or  convey- 
ance of  any  of  his  lands,  tenements,  goods,  or  chattels, 
or  make  or  cause  to  be  made  any  fraudulent  surrender 
of  any  of  his  copyhold  lands  or  tenements,  or  make  or 
cause  to  be  made  any  fraudulent  gift,  delivery,  or  transfer 
of  any  of  his  goods  or  chattels,  every  such  trader  doing, 
suffering,  procuring,  executing,  permitting,  making,  or 
causing  to  be  made  any  of  the  acts,  deeds,  or  matters 
aforesaid,  with  intent  to  defeat  or  delay  his  creditors, 
shall  be  deemed  to  have  thereby  committed  an  act  of 
bankruptcy," 

And,  by  sect.  1 29,  "  no  distress  for  rent  made  and 
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evied  after  an  act  of  bankruptcy  upon  the  goods  or        1868. 
iffects  of  any  bankrupt^  whetber  before  or  after  the        yavll 
ssning  of  the  fiat  or  the  filing  of  the  petition  for        ^^^ 
tdjudication  of  bankruptcy^  shall  be  available  for  more 
han  one  year's  rent  accrued  prior  to  the  date  of  Ihe 
iat  or  the  day  of  the  filing  of  such  petition^  but  the 
andlord  or  person  to  whom  the  rent  shall  be  due  shall 
)e  allowed  to  come  in  as  a  creditor  for  the  overplus  of 
he  rent  due>  and  for  which  the  distress  shall  not  be 
ivailable/' 

The  Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134., 
jQok  effect  iGrom  and  after  the  11th  October,  1861,  and 
ij  sect.  232,  is  to  be  construed  together  with  so  much 
xf  the  12  &  13  Vict  c.  106.  as  remains  unrepealed  as 
me  Act.  By  sect.  230  the  Acts  and  parts  of  Acts  set 
brth  in  its  schedule  O.,  to  the  extent  to  which  they  are 
herein  expressed  to  be  repealed,  and  all  other  Acts  or 
Mots  of  Acts  which  are  inconsistent  with  it,  are  repealed. 
ij  that  schedule  many  parts  of  12  &  13  Vict  c,  106. 
ire  repealed,  but  not  sect.  67  or  129.  Here  the  bank- 
uptcy  took  place  under  the  24  &  25  Vict.  c.  134.  ss.  86, 
$7. ;  but,  in  order  to  bring  a  case  within  sect.  129  of  the 
brmer  statute,  the  act  of  bankruptcy  need  not  be  that 
m  which  the  proceedings  are  ultimately  founded.  NichoU 
BOH  ▼.  Gooch  (a)  and  some  other  cases  will  be  relied  on, 
nit  none  of  them  were  cases  where  a  distress  had  been 
nade  by  a  landlord. 

Montagne  Smith  {Kingdon  and  Hooper  with  him.) — 
Fhe  act  of  bankruptcy  mentioned  in  sect.  129  of  stat. 
12  &  13  Vict.  c.  106.  must  be  understood  to  mean 
^e  act  of  bankruptcy  on  which  the  proceedings  in 

(a)  bK^B,  999. 
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1863.        bankruptcy   are   founded.     Were   this   otherwise^   flic 
"^^vil       rights  of  a  landlord  might  always  be  defeated  by  proof 
g^y         of  an  act  of  bankruptcy  after  any  lapse  of  time ;  whereas 
sect  88  enacts^  "  no  person  shall  be  liable  to  beoome 
bankrupt  by  reason  of  any  act  of  bankruptcy  committod 
more  than  twelve  months  prior  to  the  issuing  of  any 
fiat  in  bankruptcy  or  the  filing  of  any  petition  for 
adjudication  of  bankruptcy  against  him^  and  that  no 
adjudication  of  bankruptcy  shall  be  deemed  invalid  by 
reason  of  any  act  of  bankruptcy  prior  to  the  debt  of 
the  petitioning  creditor^  provided  there  be  a  suflSdent 
act  of  bankruptcy  subsequ^it  to  such  debt/'   Moreover, 
under  this  statute,  the  mere  filing  a  declaration  of  in- 
solvency is  an  act  of  bankruptcy,  sects.  70.  93. ;   and 
here  the  party  was  not  made  bankrupt  by  his  creditora 
in  the  ordinary  way,  but  is  a  non-trader  made  so  on 
his  own  petition ;  in  which  case  it  has  been  held  that 
the  title  of  the  assignees  does  not  relate  back  to  an 
alleged  fraudulent  preference  made  by  him ;  Stevenson 
V.  Neumham,  in  error  (a).     [Blackburn  J.     That  case, 
though  subsequent  to  stat.  12  &  13  Vict.  c.  106.,  was 
decided  on  the  previous  stat  7  &  8  VicL  c.  96.]     The 
majority  of  the  Court,  p.  301,  thought  that  that  would 
make  no  difference.     Nicholson  v.  Gooch  (h)  and  Monk 
V.  Sharp  (c),  both  decided  under  the  12  &  13  Vict  c.  106., 
are  to  the  same  effect     Wightman  J.     In  that  last  case 
there  was  no  prior  act  of  bankruptcy,  so  that  the  opinion 
given  there  was  extra-judiciaL]    The  adjudication,  being  . 
under  the  new  Act,  cannot  deprive  the  defendant  of  his 
rights  under  the  former  Act.    [Blaekbum  J.    Sect.  280 
of  stat  24  &  25  Vict  c.  134  contains  a  saving  of  every 
''  proceeding  pending,  or  any  right  that  has  arisen  cur  may 
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(e)  2  H.  4'  N.  540. 
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arise,  kc,,  under  or  by  virtue  of  any  of  the  Acts  or  parts       1868. 
of  Acts  repealed.'']  Tavu. 


Haringtcn^  in  reply. — The  answer  to  the  argument 
founded  on  hardship  is,  that  there  would  be  a  still  greater 
hardship  on  the  tenant  if  the  landlord  were  allowed  to 
distrain  for  rent  after  any  lapse  of  time.  Monk  v. 
Sharp  (a)  has  been  already  distinguished ;  and  Stevenson 
T.  Newnham  {b)  was  not  decided  on  the  12  &  13  Vict 
e.  106.,  so  that  there  also  the  dicta  are  extra-judicial. 
[BlacUmm  J.  The  difficulty  seems  to  arise  from 
sect  101  of  Stat.  12  &  13  Vid.  c.  106.,  which  is  not 
repealed  by  24  &  25  VicL  c  134^  whence  it  appears 
that^  when  the  creditor  petitions,  the  adjudication  is  to 
be  on  proof  of  the  petitioning  creditor's  debt  and  of 
the  trading  and  act  of  bankruptcy,  but  when  the  debtor 
himself  does  so,  it  is  only  on  proof  of  the  filing  of  a 
declaration  of  insolrency.] 

Cur.  adv.  vuU. 

He  judgment  of  the  Court  was  now  delivered  by 

WiOHTMAN  J.  We  have  considered  this  case,  which 
was  argued  before  us  on  the  26th  November  last,  and  are  of 
opimon  that  the  defendant  is  entitled  to  our  judgment. 

It  ajqpears,  upon  the  pleadings  in  this  case,  that  on 
the  11th  October,  1861,  the  defendant  made  and  levied 
i  distress  upcm  the  goods  of  Jo9eph  PauU  for  four  years' 
srrean  of  rent,  and  that  afterwards,  on  the  17th  October, 
the  said  Joseph  PauU  was  adjudged  a  bankrupt  upon  his 
own  petition. 

By  the  129th  section  of  the  12  &  13  Vict  c.  106., 

(a)  2H.fN.  fm.  (A)  13  C.  B,  286. 


Bkst. 
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1863.  (and  which  section  is  still  unrepealed)^  ''No  distress 
"p^^  for  rent  made  and  levied  after  an  act  of  bankroptcjr 
Best  upon  the  goods  or  effects  of  any  bankrupt,  whether  before 
or  after  the  issuing  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication  of  bankruptcy,  shall  be  avail- 
able for  more  than  one  yearns  rent  accrued  prior  to  the 
date  of  the  fiat  or  the  day  of  the  filing  of  such  petition.^' 
The  act  of  bankruptcy  upon  which  the  adjudication 
proceeded  being  the  filing  of  a  petition  by  the  bankrupt 
for  adjudication  against  himself,  which  is  made  an  act  of 
bankruptcy  by  the  86th  and  87th  sections  of  the  24  fc 
25  Vict  c.  134.  (which  came  into  operation  on  the  11th 
October,  1861),  and  which  petition  appears  not  to  have 
been  filed  until  after  the  distress  was  made  and  levied, 
the  129th  section  of  the  12  &  13  Vict.  c.  106.  would 
not  apply  as  far  as  that  act  of  bankruptcy  is  concerned : 
but  it  appears  by  the  pleadings  that  the  bankrupt  had 
committed  a  previous  act  of  bankruptcy,  on  the  27th  of 
Marchy  1861,  by  making  a  fraudulent  conveyance  of  all 
his  goods  and  chattels  to  the  defendant  j  and  it  was  con- 
tended for  the  plaintiffs  that,  as  the  distress  was  made 
and  levied  after  that  act  of  bankruptcy,  the  case  was 
within  the  129th  section  of  the  12  &  13  Vict  c.  106., 
the  words  of  that  section  being  very  general,  that  no 
distress  for  rent  made  and  levied  after  an  act  of  bank- 
ruptcy shall  be  available  for  more  than  one  year's  rent. 
The  act  of  bankruptcy  however,  committed  on  the  27th 
o{  March,  1861,  was  not  that  upon  which  the  adjudication 
of  bankruptcy  proceeded,  nor  was  any  attempt  made  by 
any  creditor  to  procure  an  adjudication  in  bankiuptcy 
upon  that  act ;  and  it  appears  to  us  that,  to  bring  the 
case  within  the  129th  section  of  the  12  &  13  Vict  c.  106., 
the  act  of  bankruptcy  must  be  one  to  which  the  title  of 
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assignees  could  relate.  It  appears  by  the  pleadings,  1S6S. 
:,  at  the  time  of  the  petition  and  adjudication^  the  ^Zau, 
krupt  was  not  a  trader  at  all^  and  the  proceedings  in 
kruptcy  were  under  the  24  &  25  Fict  c.  134.,  which 
lished  the  distinction  between  traders  and  non-traders. 
Ices  not  appear,  by  the  pleadings  in  this  case,  that 
*Ae  time  of  the  distress  made  and  levied,  there  was  any 
liter  who  could  have  obtained  an  adjudication  against 
bankrupt,  or  that  he  was  amenable  to  the  bankrujN; 
B  at  all,  except  upon  his  own  petition. 
he  cases  of  Stevenson  v.  Newnham,  in  error  (a),  NichoU 
▼.  Gooch  (ft),  and  Monk  v.  Sharp  (c),  were  cited  upon 
aigument  as  authorities  to  shew  that  in  such  a  case  as 
present  there  is  no  relation  to  any  previous  act  of 
kmptcy,  and  we  are  of  opinion,  that  the  act  of  bank- 
tcy  contemplated  by  the  129th  section  of  the  12  &  13 
f.  c.  106.  must  be  one  to  which  relation  might  be 
by  the  assignees  imder  the  adjudication  in  bank- 
tcy,  and  that  the  act  of  bankruptcy  in  question  is  not 
h  an  act,  and  that  our  judgment  must  be  for  the 
endant. 

Judgment  for  the  defendants 

(fl)  13  a  B,  286.  {h)bE.^  B.  999- 

(c)  2KfN.  640. 


rOL.  III.  2   O  B.   &   S. 
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1863. 
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2Zl;W  Ex  parte  Haywabd. 

the  peace  ^'  Justices  of  the  peace  are  bound  by  etat.  11  &  12  Vtcf.  c.  43.  #.  H. 

Summ^irv  ^  lodge  with  the  clerk  of  the  peace  all  summary  convictions  which  take 

convictimis  place  before  them,  in  order  that  the  same  may  be  filed  among  the  records 

CUrk  to  jus-  °^  ^^®  Quarter  Sessions. 

^^^       "^  i    2.  A   mandamus  does   not   lie  to  their  clerk  for  this  purpose,   ercn 

\\  j^  \2  Yict  though  he  may  have  received  the  fees  for  drawing  up  such  conTietlons 

c  43  ««  14. 30.  *^o^^  under  sect.  30  of  that  Act. 

ET  J.  SMITH,  on  the  part  of  fF.  W.  Hat/wards  clerk 

of  the  peace  for  the  city  of  Rochester,  moved 
for  a  rule  calling  on  R,  Prall,  clerk  to  the  justices 
there^  to  shew  cause  why  a  mandamus  should  not  issue 
commanding  him  to  return  to  the  Court  of  Quarter 
Sessions^  from  the  books  in  his  possession^  all  summary 
convictions  before  the  justices  during  a  specified  period^ 
in  order  that  the  same  might  be  filed  among  the  records 
of  the  Quarter  Sessions.  The  clerk  to  the  justices  refused 
to  make  the  return,  although  he  had  received  a  fee  of 
2^.  6d.  for  drawing  up  each  conviction :  and  the  justices, 
by  a  majority,  refused  to  make  an  order  on  him  to  make 
it.— 11  &  12  VicL  c,  43.  *.  14,  after  providing  for  the 
hearing  of  complaints  and  informations  before  justices 
of  the  peace,  proceeds,  "  and  if  he  or  they  convict  or 
make  an  order  against  the  defendant,  a  minute  or 
memorandum  thereof  shall  then  be  made,  for  which  no 
fee  shall  be  paid,  and  the  conviction  shall  afterwards  be 
drawn  up  by  the  said  justice  or  justices  in  proper  form, 
under  his  or  their  hand  and  seal  or  hands  and  seals, 
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and  he  or  they  shall  cause  the  same  to  be  lodged  with        1863. 
the  clerk  of  the  peace,  to  be  by  him  filed  among  the      ex  parte 
records  of  the  General  Quarter  Sessions  of  the  peace."     Haywabd. 
By  sect.  30,  the  fees  of  the  clerk  of  the  peace,  clerk  of 
the  special  sessions,  or  clerk  of  the  petty  sessions,  or 
derk  to  any  justice  or  justices  out  of  sessions,  are  to  be 
settled  as  therein  prescribed.   It  is  important  that  these 
documents  be  returned  to  the  Quarter  Sessions,  as  they 
are  the  only  evidence  of  previous  convictions  before  the 
justices.     [Crompton  J.    Your  application  should  have 
been  against  the  justices.    The  Legislature  have  not 
imposed  this  duty  on  their  clerk,  who  is  only  their 
servant.] 

Per  Curiam.  (Wiohthan,  Cbompton  and  Mellor 
JJ.)  There  can  be  no  doubt  that  these  convictions 
ought  to  be  returned  to  the  clerk  of  the  peace.  The 
justices  are  bound  to  direct  their  clerk  to  return  them, 
and,  if  they  do  not,  are  perhaps  indictable  for  disobeying 
ihe  statute.  But  we  cannot  direct  the  clerk  to  make 
'tihe  return. 

Rule  refused. 


2  o  2 
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Monday,  In  re  Banks,  appellant,  Goodwin,  respondent. 

January  2G\h,  '     rr  7  ?         r 

OQ  jB.  21  yict  ^'  ^  P^rty  convicted  by  justices  on  an  information  applied  to  than 
c  43  «  2  *  for  a  case  for  a  superior  Court,  under  stat.  20  &  21  Vict,  c.^8.2. 
Transmi83ion  '^^  *^*®®  ^^  delivered  by  the  justices'  clerk  to  the  appellant's  attonej 
of  case  to  ^°  *^®  ^^®*  Decejnber,  1862,  who  gave  notice  of  app«al  and  a  copy  to 

Juverior  Court  *^®  opposite  attorney ;  and  on  the  1st  January,  1863,  sent  by  port  the 
"town  aaent  '  <>riginal  to  his  Ixnidmi  agent  to  be  lodged  in  (Jourt.  The  Londm  agflrt 
Sendina  bv '  received  the  case  the  next  day,  but  did  not  lodge  it*antil  the  10th :  naUl, 
vosi  *^*^  *^®  ^*^®  ^*^  ^^^  heen  duly  transmitted  to  the  Court  according  to 

^     *  the  statute. 

2.  Qu€Bre  whether,  if  such  a  case  is  duly  put  into  a  regular  ootssoo^ 
transmission  to  the  Court,  e.  g,  by  post,  and  does  not  reach  it  within  tiBM 
in  consequence  of  something  over  which  the  sender  has  no  control,  ibv 
is  a  compliance  with  the  statute. 

/^RAY  obtained  a  rule  nisi,  in  this  Term,  to  strike 
out  of  the  Crown  paper  a  case  of  Banks,  appellants 
Goodwin,  respondent,  stated  for  the  opinion  of  thisCoiDft 
under  stat.  20  &  21  Vict  c.  43.  sect  2 ;  on  the  groond 
that  the  provisions  of  that  statute  had  not  been  complirf 
with. 

The  appellant  had  been  charged  before  two  justices  fa 
the  county  of  Stafford,  sitting  at  Leek,  on  an  information 
laid  by  the  respondent,  for  unlawfully  fishing,  and  con- 
victed in  a  penalty  of  5Z.  Having  applied  to  the  justice^ 
under  stat.  20  &  21  Vict  c.  43.  s.  %,  for  a  case  for  ^ 
opinion  of  this  Court,  it  was,  on  the  31st  December,  186J| 
delivered  by  their  clerk  to  the  appellant's  attorney,  who 
delivered  a  copy  of  it,  with  notice  of  appeal,  to  ^ 
respondent's  attorney,  and  on  the  1st  of  January,  l865i 
transmitted  the  original  by  post  to  his  own  Lcn^ 
agent  for  the  purpose  of  being  lodged  in  the  Crown  office 
of  this  Court.  The  agent  received  the  case  on  theM 
January,  but  did  not  lodge  it  until  the  10th,  when  to 


iOODWIN, 

respondent 
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let  it  down  for  argument  on  tlie  24th,  and  gave  notice  1863. 
iccordingly  to  the  town  agent  of  the  respondent's  "^^ 
ittomey.  ^^*',^"' 

•^  appellant, 

Gfooi 

rAsnni 

APMahon  shewed  cause.— Stat.  20  &  21  fict  c.  43. 
3nacts,  sect.  2 :  "  After  the  hearing  and  determination 
by  a  justice  or  justices  of  the  peace  of  any  information 
>r  complaint  which  he  or  they  have  power  to  determine 
in  a  summary  way,  by  any  law  now  in  force  or  here- 
after to  be  made,  either  party  to  the  proceeding  before 
the  said  justice  or  justices  may,  if  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of  law, 
apply  in  writing  within  three  days  after  the  same  to  the 
Baid  justice  or  justices,  to  state  and  sign  a  case  setting 
forth  the  fieu^ts  and  the  grounds  of  such  determination, 
for  the  opinion  thereon,  of  one  of  the  superior  Courts  of 
law  to  be  named  by  the  party  applying ;  and  such  party, 
hereinafter  called  'the  appellant,'  shall  within  three 
days  afl«r  receiving  such  case,  transmit  the  same  to  the 
Court  named  in  his  application,  first  giving  notice  in 
writing  of  such  appeal,  with  a  copy  of  the  case  so  stated 
and  signed,  to  the  other  party  to  the  proceeding  in 
which  the  determination  was  given  hereinafter  called 
the  respondent" 

If  this  statute  had  required  notice  of  the  appeal  to  be 
**  given  to  one  of  the  Masters  of  the  Court,'*  as  is 
required  by  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Vict  c.  125.  8.  37.,  it  would  not  be  complied 
with  until  the  case  was  lodged  in  the  Court.  But  it 
uses  the  word  "transmit,"  and  the  question  is  what  is 
the  meaning  of  that  word.  Richardson's  Dictionary 
defines  it  "  to  send  over  or  across :  to  send,  to  pass  over 
(to  another),"  and  it  is  therefore  enough  if  the  party 
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1863. 

In  re 
Baskb, 

aripellant, 

UOODWI5, 

respondent 


does  all  he  reasonably  can  to  ensnre  its  arriTBl  at  Ae 
Court  in  ordinary  course.     Thus,  if  he  sends  it  by  posi^ 
and  in  consequence  of  a  delay  in  the  post  office^  or  of  the 
line  of  railway  being  broken  up  by  a  floodlit  does  not  ani?e 
in  time,  he  is  not  responsible.  It  is  however  to  be  obserred 
that  the  statute  only  says  he  *'  shall  within  three  days 
transmit/'  not  "  shall  transmit  within  three  days-**  Here 
the  case  was  sent  through  the  town  agent^  which  the 
officers  of  the  Crown  Office  say  is  the  usual  practioe. 
On  an  opposite  construction,  if  the  case  reached  the  town 
agent  on  the  day  immediately  preceding  the  ChristmoM 
or  Easter  holidays,  the  right  of  appeal  would  be  lost. 
[Cockbum  C.  J.     If  the  case,  after  it  was  sent  off,  were 
arrested  on  its  road  by  some  convulsion  of  nature^  or  by  the 
act  of  some  person  for  whose  conduct  the  sender  is  not 
responsible,  that  might  be  sufficient.     But  suppose  the 
appellant  started  from  the  country  with  the  case  in  order  to 
bring  it  to  town,  and  stopped  on  the  way  to  amuse  him- 
self, or  suppose  he  sent  it  by  a  special  messenger,  who 
did  so,  it  cannot  there  be  said  to  be  in  the  course  rf 
transmission.     Is  not  the  sending  it  to  an  agent  to  be 
forwarded,  who  delays  it  in  his  office,  the  same  thing?] 
The  appellant's  contention  seems  supported  by  the  lan- 
guage of  sects.  6  and  7,  the  former  of  which,  sect.  6,  says, 
'*  The  Court  to  which  a  case  is  transmitted  under  this 
Act  shall  hear  and  determine  the  question  or  questions 
of  law  arising  thereon,   and  shall  thereupon  reverse, 
affirm,  or  amend  the  determination  in  respect  of  which 
the  case  has  been  stated,  or  remit  the  matter  to  the 
justice  or  justices,  with  the  opinion  of  the  Court  thereon, 
&c."  And  by  sect.  7.  "  The  Court  for  the  opinion  of  whidi 
a  case  is  stated  shall  have  power,  if  they  think  fit,  to  cause 
the  case  to  be  sent  back  for  amendment,  and  thereupon 
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the  same  shall  be  amended  accordingly^  and  judgment        1863. 


In  re 


shall  be  delivered  after  it  shall  have  been  amended/^ 

Hence  it  appears  that  "send  back/^  in  sect.  7,  is  a      a^^eUant, 

translation  of  "  remit,"  in  sect.  6.  Goodwin, 

respondent. 
There  is  no  express  decision  on  the  point,  for,  though 

several  cases  have  been  decided  on  this  subject,  none  of 
them  touch  it.  Woodhousey  appt.,  fFoods,  respt.  (a), 
decides  that  giving  the  respondent  notice  in  writing  of 
the  appeal,  with  a  copy  of  the  case,  is  a  condition  prece- 
dent to  the  right  to  have  it  heard.  Morgan,  appt, 
Edwards,  respt.  {b),  decides  that  transmitting  the  case 
to  the  Court  is  also  a  condition  precedent,  and  cannot 
be  waived ;  but  there  the  case  had  not  been  lodged  in 
time,  and  no  notice  had  been  sent  to  the  respondent. 
Pennell,  appt..  The  Churchwardens  of  Uxbridge,  respts.  (c), 
Blackburn  J.  decided  that  the  case  must  be  transmitted 
to  the  Court  within  three  days  after  the  receipt  of  it 
by  the  appellant.  In  Ashdown,  appt.,  Curtis,  respt.  {d), 
notice  of  appeal  was  not  given  to  the  respondent  before 
the  case  was  lodged  in  Court  The  case  had  been 
delivered  to  the  appellant  on  the  7th  February;  on 
Saturday,  the  8th,  he  sent  it  to  the  Crown  Office,  and 
also  a  letter  by  post  to  the  respondent  containing  notice 
of  appeal  and  the  case,  which  the  latter  received  in  due 
course  of  post  on  Sunday :  Wightman  J.  held  that  the 
respondent  could  not  be  said  to  have  had  notice  until  he 
received  it  on  Sunday,  and  that  was  too  late.  [Blackburn 
J.  That  decision  is  against  you,  because,  if  putting  the 
case  into  the  post  office  is  equivalent  to  giving  notice, 
the  notice  there  was  in  time.]  These  cases  construe 
the  section  too  stringently,  in  taking  for  granted  that 

(a)  29 L.  J.M.  a  149 ;  6  Jurist,  N.  S.  421.  (b)  bK  ^N,  415. 

(r)  8  Jurist,  N.  5.,  99 ;  31  L.  J.  M.  C.  92. 
(d)  8  Jurist,  N.  S.  511  ;  31  /..  J.  M.  C.  210. 
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Ill  re 
Barks, 


Goodwin, 
respondent 


"  transmitted"  means  "  lodged  in  Court.''  It  is  a  pen 
enactment  as  regards  the  appellant^  for  if  the  appeal 
not  transmitted  as  directed  he  not  only  loses  his  right 
appeal^  but  forfeits  the  recognizances  which  he  ia  i 
quired  by  sect  3  to  give  before  a  case  can  he  deliTen 
to  him  by  the  justices.  [He  dted  Rey.  ▼.  TTu  Jkstk 
of  the  North  Riding,  7  Q.  B.  154.] 


Gray  {Davenport  with  him),  in  support  of  the  rule.- 
This  statute  gives  the  parties  to  informations  befba 
justices  a  right  which  they  did  not  previously  possefl 
of  appealing  to  one  of  the  Courts  at  Wegtminster.  Tl 
Legislature  has,  however,  given  that  right  subject  t 
conditions,  one  of  which  is  that  the  appeal  be  transmitte 
to  the  Court  within  three  days  after  receipt  of  it  fioD 
the  justices.  The  primary  meaning  of  **  transmit"  i 
^'  to  put  over,"  from  one  place  to  another,  and  there  ii 
no  transmission  until  the  putting  over  is  completed ;  a^ 
the  same  time  it  must  be  conceded  that  transmit  is  not 
always  used  in  that  sense.  Transmission  cannot^  how- 
ever, mean  sending  the  case  off  to  the  Crown  Office; 
but  means  lodging  it  there.  The  construction  of  the 
other  side  would  lead  to  this  absurdity,  that  the  appeUant 
might  keep  the  case  in  his  pocket  until  he  had  served 
the  other  party  with  notice ;  and,  as  that  party  has  no 
means  of  forcing  on  the  appeal,  the  execution  of  the 
conviction  might  be  indefinitely  suspended.  [  Cromptan  J. 
Sect.  6  seems  to  use  the  word  in  your  sense,  for  it  says : 
*'  The  Court  to  which  a  case  is  transmitted  shall  hear 
and  determine  the  question  or  questions  of  law  arising 
thereon."  Cockbum  C.  J.  The  Legislature  could  hardly 
have  meant  that  no  difference  was  to  be  made  between 
^U  appellant  living  in  a  county  adjoining  the  metropolis 
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ind  one  living  100  miles  fix)m  it.] 
topped.] 


[They  were  then 


C!ocKBURN  C.  J.  We  are  all  agreed  that  this  rule 
honld  be  made  absolute^  although  we  are  not  of  one 
ocx>rd  as  to  the  grounds. 

I  am  quite  satisfied  that  the  interpretation  sought  to  be 
at  on  Stat.  20  &  21  Ftct.  c.  48.  s.  2.,  by  Mr.  M'^Mahon,  i.  e. 
lat  the  mere  act  of  sending  off  the  case^  the  starting  it  on 
B  way  to  the  Court  which  it  is  meant  to  reach,  is  enough, 

not  the  correct  one.  If,  indeed,  a  party  in  the  country 
nds  off  his  case,  so  that,  throughout  its  progress  to  the 
ourt  it  may  be  said  to  be  in  the  course  of  transmission, 
tliink  that  would  be  sufficient.  For  we  are  not  to  put 
strained  construction  on  the  word  "  transmit,"  but  see 
hat  was  the  intention  of  the  Legislature  when  they 
led  it,  and  what  was  the  object  they  meant  to  secure. 
heir  meaning  was  that  the  party  who  obtains  the  case 
lall  send  it  off  within  three  days,  so  that  it  shall 
sach  the  Court  with  the  greatest  dispatch — that  would 
Ltisfy  the  exigency  of  the  statute.  Here  that  con- 
ation has  not  been  complied  with.  For,  although  this 
.^ae  was  sent  off  by  the  appellant  from  the  country  within 
.^  three  days,  yet,  when  it  reached  his  agent  in  London, 
>^  agent,  instead  of  sending  it  on  without  delay,  so  as 
be  on  its  way  to  the  Coinrt,  kept  it  for  eight  days 
^Dg  in  his  office.      I  cannot  hold  that  a  document 

in  the  course  of  being  transmitted  which,  instead  of 
^ing  sent  in  the  ordinary  course  of  things,  remains  in 
le  hands  of  a  party  under  such  circumstances ;  and 
>r  the  omission  of  that  party  during  those  eight  days, 
le  appellant  is  clearly  responsible,  seeing  that  that 
irty  was  his  agent. 
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1863.  ^^  construction  which  is  sought  to  be  put  on  this 
7^        statute  by  Mr.  Gray  is  that  the  case  is  not  transmitted 

'  ^f,***'       to  the  superior  Court  until  it  is  expedited  on  to  the 

appellant,  ^  "^ 

„  ?7^A'  Court.  But  on  that  construction  the  agent  here  was 
equally  in  the  wrong,  for  he  did  not  expedite  it  until 
the  three  days  had  gone  by. 

The  appellant  has  therefore  failed  to  coniplj  with  a 
condition  precedent,  and  his  appeal  consequently  cannot 
be  heard. 

Crompton  J.  I  incline  to  the  opinion  that  the  con- 
struction of  the  statute  which  Mr.  Grai/  has  laid  before 
us  is  the  correct  one.  There  is  some  difficulty  in  the 
matter,  but,  looking  at  all  the  provisions  of  the  statute,  it 
seems  to  mean  that  the  case  shall  be  lodged  in  Court 
within  the  specified  time,  and  there  would  be  great 
inconvenience  if  that  were  not  so.  And  it  is  very  diffi- 
cult to  my  mind  to  see  that,  while  the  case  is  in  the 
hands  of  the  attorney,  it  can  be  said  to  be  transmitted 
to  the  Court :  at  any  rate  sect.  2  of  the  statute  means 
that  the  case  is  to  be  sent  off,  and  it  might  be  sufficient 
if  it  were  sent  off  in  the  usual  course  to  the  London 
agent  to  be  forwarded  to  the  Court.  But  the  word 
"transmit"  does  not  apply  solely  to  cases  decided  in 
the  country,  for  appeals  may  arise  in  town.  In  mny 
view  of  the  statute,  I  can  see  no  difference  between  the 
attorney  and  the  agent.  Sending  the  case  off  may  in 
some  cases  mean  sending  it  on  a  course  by  which  it 
might  regularly  come  to  the  Court,  but  it  is  quite 
dear  that  if  the  attorney  keeps  it  in  his  pocket  that 
will  not  do.  Therefore  on  the  ground  put  by  Mr.  Graft 
and  also  because  this  case  cannot  be  said  to  be  trans- 


) 
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mitted  while  it  is  in  the  hands  of  the  lA>ndon  agent^  I        1863. 

agree  that  this  rule  must  be  made  absolute.  in  re 

Banks, 

appellant, 

Blackbitbn  J.  One  condition  of  an  appeal  of  this  J^g^nd^l 
kind  being  heard  is^  that  the  appellant  shall^  within 
three  days^  transmit  it  to  the  superior  Courts  and  the 
question  is^  has  that  been  complied  with?  As  at  present 
advised^  I  think  the  condition  not  complied  with  until 
the  transmission  is  complete^ — until  the  case  is  lodged 
with  the  Ck)urt,  and  that  must  be  within  three  days. 
But  it  is  not  necessary  to  decide  that  pointy  and  I  give 
DO  final  opinion  upon  it.  Perhaps  if  the  case  had  been 
pat  in  the  possession  of  an  independent  third  party^  e.  g. 
the  Post  Office,  and  so  put  out  of  the  control  of  the 
appellant,  and  there  had  been  default  in  the  Post  Office, 
that  would  do,  but  I  should  be  sorry  if  any  thing  I  say 
irere  to  encourage  appellants  to  trust  such  matters  to 
lie  Post.  But  here  the  case  was  sent  by  the  appellant^s 
tiomey  to  his  London  agent,  and  retained  in  his  hands 
onsiderably  beyond  the  three  days,  and  I  consider  the 
ktomey  and  agent  as  the  same.  The  appellant  there- 
>Te  has  not  in  any  sense  complied  with  the  requisites 
F  the  statute. 

Rule  absolute. 


556 

1863. 


HILARY  TERM. 


Monday, 
January  19th. 

Dramatic 
Literary 

C.15. 

6  #  6  Vict. 

C.45. 

6  #  7  Viet. 

C.68. 

Partnership* 


Lyon  and  Wife  against  Enowi^es. 

K.,  tho  licensed  proprietor  of  a  theatre,  tinder  slat.  6  &  7  Vict,  c,  681, 
entered  into  an  arrangement  with  D.  whereby  2>.  had  the  use  of  the^theatrt 
for  dnunatic  entertainments.  D.  provided  the  companjr.  had  the  selection 
of  the  pieces  to  be  represented,  together  with  the  entire  Tnanngement  of 
their  representation,  and  exclusive  control  over  the  persons  emplojed  in 
the  theatre.  K.,  on  his  part,  paid  for  printing  and  adTertising,  famiBhed 
the  lighting,  door  keepers,  scene  shifters  and  snpemiimerariee,  and  hired 
the  band,  music  being  a  necessary  part  of  the  performance.  The  monuj 
taken  at  the  door  was  taken  by  servants  of  iC.,  who  retained  one  half  of 
the  aroM  receipts  as  his  remuneration  for  the  use  of  the  theatre^  and 
hanaed  the'  other  half  to  D.  Among  the  pieces  represented  were  two 
which  L.  had  the  sole  liberty  of  representing  or  causing  to  be  represented 
&c.,  as  assignee  of  the  author,  under  the  Dramatic  Literary  property  Acti^ 
3&4W,  4.  c.  15.  and  5  &  6  Vict.  c.  45.  Held  that  no  action  under  those 
statutes  was  maintainable  by  L.  against  iT.,  as  the  above  &cts  did  not 
shew  that  those  pieces  had  been  represented  &c.  by  him,  or  that  then 
was  a  partnership  between  D.  and  him  so  as  to  render  him  liable  for  die 
representation  &c.  of  them  by  I). 

T^IIIS  was  an  action  under  the  3  &  4  fFI  4.  r.  15., 
"  To  amend  the  laws  relating  to  dramatic  literary 
property."  The  first  count  alleged  that  the  defendant 
unlawfully  represented,  and  caused  to  be  represented, 
at  certain  places  of  dramatic  ^entertainment,  &c.,  without 
the  consent  in  writing  of  the  plaintiff,  a  certain  dramatic 
piece,  whereof  the  plaintiff  was  proprietor,  and  had  the 
sole  liberty  of  representing,  or  causing  to  be  represented, 
at  any  place  or  places  of  dramatic  entertainment^  &c., 
as  assignee  of  the  author. 

The  second  count  was  in  similar  form  on  another 
dramatic  piece. 

The  defendant  pleaded  the  general  issue,  and  traverses 
of  the  sole  right  of  representation  of  the  plaintiff  and 
of  the  assignments.     Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Sittings  for 
Mitldlesex  after  Michaelmas  Term,  1861,  it  appeared  that 
the  plaintiff  was  assignee  of  the  sole  right  of  represent- 
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ing,  or  causing  to  be  represented^  the  two  pieces  in  1863. 
question.  The  defendant  was  the  licensed  proprietor  of  £^^7 
a  theatre  at  Manchester,  and,  in  1860,  an  arrangement  knowlbs 
was  made  between  him  and  a  person  of  the  name  of 
Dillon,  by  which  the  defendant  let  him  the  use  of  the 
theatre  for  the  purpose  of  dramatic  entertainments. 
Under  this  arrangement  Dillon  provided  the  Company, 
and  had  the  selection  of  the  pieces  to  be  represented, 
together  with  the  entire  management  of  their  represen- 
tation, and  exclusive  control  over  the  persons  employed 
in  the  theatre.  The  defendant,  on  his  part,  paid  for 
printing  and  advertising,  furnished  the  lighting,  door 
keepers,  scene  shifters  and  supernumeraries,  and  hired  the 
band,  music  being  a  necessary  part  of  the  performance. 
The  money  taken  at  the  doors  was  taken  by  servants 
of  the  defendant,  who  retained  one  half  of  the  gross 
receipts  as  his  remuneration  for  the  use  of  the  theatre, 
and  handed  the  other  half  to  Dillon.  Among  the  pieces 
represented  were  those  of  which  the  plaintiff  was 
assignee. 

On  this  evidence  it  was  objected,  by  the  counsel  for 
the  defendant,  that  there  was  no  proof  that  those  pieces 
were  represented,  or  caused  to  be  represented,  by  the 
defendant ;  but  the  learned  Judge,  reserving  leave  to 
move  to  enter  a  verdict  for  the  defendant  on  the  plea 
of  not  guilty,  left  the  case  to  the  jury,  who  found  a 
Verdict  for  the  plaintiff,  damages  28/. 

Piffoii  Serjt.,  having  obtained  a  rule  nisi  accordingly, 
itl  Hilari/  Term,  1862. 

HuddUston  shewed  cause. — This  action  is  brought 
'^nder  stat.  8  &  4  fF.  4.  c.  15.,  the  first  section  of  which 
^iiacts  that  *'  the  author  of  any  tragedy,  comedy,  play. 
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1863.  opera^  farce^  or  any  other  dramatic  piece  or  eDtertafai- 
Lyon  ment,  composed,  and  not  printed  and  published  by  the 
Khowles.  author  thereof  or  his  assignee,  or  which  hereafter  shiB 
be  composed,  and  not  printed  or  published  by  the  author 
thereof  or  his  assignee,  or  the  assignee  of  snch  author, 
shall  have  as  his  own  property  the  sole  liberty  of  re- 
presenting, or  causing  to  be  represented,  at  any  plaoe 
or  places  of  dramatic  entertainment  whatsoever,  in  any 
part  of  the  United  Kingdom  of  Chreat  Britain  and  Jre- 
land,  in  the  Isles  of  Man,  Jersey,  and  Guernsey,  Cft  in 
any  part  of  the  British  dominions,  any  such  productiaa 
as  aforesaid,  not  printed  and  published  by  the  author 
thereof  or  his  assignee,  and  shall  be  deemed  and  taken 
to  be  the  proprietor  thereof;  and  that  the  author  of 
any  such  production,  printed  and  published  within  ten 
years  before  the  passing  of  this  Act  by  the  author 
thereof  or  his  assignee,  or  which  shall  hereafter  be  ao 
printed  and  published,  or  the  assignee  of  such  author, 
shall,  from  the  time  of  passing  this  Act,  or  firom  the 
time  of  such  publication  respectively,  until  the  end  of 
twenty-eight  years  from  the  day  of  such  first  pubhcation 
of  the  same,  and  also,  if  the  author  or  authors,  or  the 
survivor  of  the  authors,  shall  be  living  at  the  end  of 
that  period,  during  the  residue  of  his  natural  life,  have 
as  his  own  property  the  sole  liberty  of  representing,  or 
causing  to  be  represented,  the  same  at  any  such  place 
of  dramatic  entertainment  as  aforesaid,  and  shall  be 
deemed  and  taken  to  be  the  proprietor  thereof:  Pro- 
vided nevertheless,  that  nothing  in  this  Act  contained 
shall  prejudice,  alter,  or  a£fect  the  right  or  authority  of 
any  person  to  represent  or  cause  to  be  represented,  at 
any  place  or  places  of  dramatic  entertainment  what- 
soever, any  such  production  as  aforesaid,  in  all  cases  in 
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which  the  author  thereof  or  his  assignee  shall,  previously        1863. 
to  the  passing  of  this  Act,  have  given  his  consent  to  or        Lton 
authorized  such  representation,  but  that  such  sole  liberty     Khovles. 
of  the  author  or  his  assignee  shall  be  subject  to  such 
right  or  authority/* 

By  sect.  2,  "  if  any  person  shall,  during  the  continu- 
ance of  such  sole  liberty  as  aforesaid,  contrary  to  the 
intent  of  this  Act,  or  right  of  the  author  or  his  as- 
signee, represent  or  cause  to  be  represented,  without 
the  consent  in  writing  of  the  author  or  other  proprietor 
first  had  and  obtained,  at  any  place  of  dramatic  enter^ 
tainment  within  the  limits  aforesaid,  any  such  produc- 
tion as  aforesaid,  or  any  part  thereof,  every  such  offender 
shall  be  liable  for  each  and  every  such  representation  to 
the  payment  of  an  amount  not  less  than  forty  shillings, 
or  to  the  full  amount  of  the  benefit  or  advantage  arising 
from  such  representation,  or  the  injury  or  loss  sustained 
by  the  plaintiff  therefrom,  whichever  shall  be  the  greater 
damages,  to  the  author  or  other  proprietor  of  such  pro- 
duction so  represented  contrary  to  the  true  intent  and 
meaning  of  this  Act,  to  be  recovered,  &c.,  by  such  author 
or  other  proprietors,  in  any  Court  having  jurisdiction 
ill  such  cases  in  that  part  of  the  said  United  Kingdom 
or  of  the  British  dominions  in  which  the  offence  shall 
he  committed ;  and  in  every  such  proceeding  where  the 
H^le  liberty  of  such  author  or  his  assignee  as  aforesaid 
^I^all  be  subject  to  such  right  or  authority  as  aforesaid,  it 
^ludl  be  sufficient  for  the  plaintiff  to  state  that  he  has 
^t^^ch  sole  liberty,  without  stating  the  same  to  be  subject 
^c>  such  right  or  authority,  or  otherwise  mentioning  the 

Sect  3  provides  that  '^  all  actions  or  proceedings  for 
^^y  offence  or  injury  that  shall  be  committed  against 


Lton 

V. 

Knowlss. 
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1863.  this  Act  shall  be  brought^  sued^  and  commenced  within 
twelve  calendar  months  next  after  such  offence  connr 
mitted^  or  else  the  same  shall  be  Yoid  and  of  no  effect" 

By  5  &  6  Vict,  c,  45.  *.  20.  the  term  of  the  sole  liberty 
of  representing  dramatic  pieces  given  by  the  fonner  Act 
is  extended^  and  the  benefits  of  both  Acts  are  extended 
to  musical  compositions. 

The  defendant  represented  these  pieces   within  the 
meaning  of  these  statutes.     He  was  the  proprietor  of 
the  theatre  where  their  representation  took  place,  and 
was  licensed  as  such  under  6  &  7  VicL  c.  68.^  wherefaj 
all  houses  or  other  places  of  public  resort  for  the  paUic 
performance  of  stage  plays  are  required  to  be  licensed 
by  the  lord  chamberlain  or  justices  of  the  peace^  sects.  2, 
3^  5^  6 ;  which  license  shall  not  be  granted  to  any  penon 
except  the  actual  and  responsible  manager  for  the  time 
being,  sect.  7.     The  object  of  the  statute  was  to  pve 
authors  the  most  extensive  powers  of  enforcing  their 
copyrights  in  their  works,  an  intention  which  would  be 
frustrated,  and  a  wide  door  to  fraud  opened^  if  persons 
in  the  position  of  the  defendant  could  act   as  he  has 
done  without  infringing  those  rights.     The  money  (at 
the  representation  of  these  pieces  was  collected  by  hit 
servants,  and  he  received  half  of  it  as  his  profit ;  and  he 
cannot  divest  himself  of  responsibility  by  delegating  to 
another  person  the  right  of  choosing  the  pieces  to  be 
played,  and  the  control  over  the  parties  playing  them. 
If  an  actor  takes  a  benefit  the  house  is  his  for  the  night, 
but  that  docs  not  exempt  the  lessee  from  responaibilitj 
for  what  is  done  on  that  occasion.     [Cromptan  J.    If  the 
parties  here  had  divided  the  net  profits,  they  might  per- 
haps be  looked  on  as  partners,  but  they  divided  the  arau 
profits.]     That  strengthens  the  plaintiflf's  case. 
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The  other  aide  will  probably  rely  on  Russelh.  Briant  (a).        1863. 
In  that  case  the  defendant,  who  was  keeper  of  a  tavern,        lton 
let  a  room  in  it  for  the  purpose  of  giving  public  vocal     Knowlm. 
and  musical  entertainments,  furnished  the  platform, 
benches  and  lights,   and  allowed  placards  describing 
the   intended  performances    to  be   stuck   up  in   the 
tavern.    Programmes  of  the  entertainment  were  cir- 
culated by  the  party  hiring  the  room,  and  tickets  of 
admission  were  sold  by  him,  and  also  by  a  servant  of  the 
defendant  at  the  bar  of  the  tavern, — one  ticket  being  sold 
fyy  the  defendant  himself.     Two  musical  compositions 
of  vrhich  the  plaintiff  there  was  author  and  proprietor 
Ixaving  been  played  and  sung  in  that  room,  this  was 
laeld  not  a  representation  or  causing  to  be  represented 
lythe  defendant  within  the  stat  3  &  4  ^  4.  r.  15.  and 
6  &  6  Vict  c.  45.  ^Maule  J.  says  during  the  argument, 
;p.  864^  ''All  who  concur  in  causing  a  thing  to  be  done, 
persons  who  cause  it  to  be  done.'^     Wilde  C.  J., 
delivering  the  judgment  of  the  Court,  says,  p.  8-18, 
*^  We  think, — having  regard  to  the  object  of  the  Act,  and 
•lie  language  of  the  2d  section,  that  no  one  can  be  con- 
^"idered  as  an  offender  against  the  provisions  of  it,  so  as 
subject  himself  to  an  action  of  this  nature,  unless,  by 
^^imself,  or  his  agent,  he  actually  takes  part  in  a  repre- 
*^^jitation  which  is  a  violation  of  copyright.     And,  if  it 
^^^ere  to  be  held,  that  all  those  who  supply  some  of  the 
^^leans  of  representation  to  him  who  actually  represents, 
^xe  to  be  regarded  as  thereby  constituting  him  their 
^i^nt,  and  thus  causing  the  representation,  within  the 
^^oeaning  of  the  Act,  such  a  doctrine  would,  we  think, 
Embrace  a  class  of  persons  not  at  all  intended  by  the 

(a)  8  e.  B,  830. 
VOL.    III.  2    P  D.    &   S. 
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1863.        LegiBlature/^     But  the  defendant  in  that  cue  wai  not 
~  Ltoh        ^  the  same  position  as  the  defendant  here,  who  ka 
Kkowlm.     supplied   for   this   perfonnance  the    necesnuy  iini«^ 
together  with  the  supernumeraries  and  scene  shifters. 

Piffott  Serjt  {Milward  with  him)^  in  snpport  of  tk 
rule. — The  arrangement  by  which  the  defendant  wai  to 
take  the  money  at  the  doors  was  only  a  mode  of  paymoit 
All  the  evidence  shews  that  he  had  no  intention  of 
violating  the  statute.  [^Blackburn  J.  That  is  not  the 
question.  If  the  defendant  violated  the  statute  throng 
a  blunder^  however  innocent  in  intention^  he  mnst  mike 
compensation  to  the  plaintiff.]  It  is  a  contradiction  to 
say  that  a  man  who  could  neither  prevent  nor  control 
the  representation  of  a  particular  piece,  as  was  the  case 
here^  is  the  party  representing  it.  A  man  who  lets  a 
house  to  another  is  not  responsible  for  an  illegal  act 
done  in  it  by  the  person  who  has  hired  it.  jRvmcB 
V.  Briant  (a)  is  an  authority  for  the  defendant.  [He 
was  then  stopped.] 

CocKBURN  C.  J.  This  rule  must  be  made  absolute. 
If  Dillon  and  his  company  could  be  in  any  sense  regarded 
as  the  company  of  the  defendant^  he  might  be  considered 
as  representing^  or  causing  to  be  represented,  the  piece 
in  question.     But  the  facts  are  quite  otherwise. 

As  I  understand  the  evidence^  the  defendant  made 
over  to  Dillon  the  use  of  this  theatre,  to  perform  therein 
with  his  company  such  pieces  as  he  should  be  minded 
to  represent  there.  All  that  the  defendant  did  was  to 
stipulate  that  his  servants  should  receive  the  proceeds, 

{a)  8  C.  B.  836. 
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in  order  that  the  remuneration  which  he  contracted  for        1863. 


should  be  secured  to  him.  But  the  theatre,  with  its  ltoh 
accessories,  lights,  band,  &x?.,  were  under  the  direction  kkowlbb. 
and  control  of  Dillon^  and  the  defendant  had  divested 
himself  both  of  the  right  to  interfile  in  the  choice  of 
the  pieces  to  be  represented,  and  of  any  veto  to  be  exer- 
cised by  him  as  to  providing,  acting  or  representing  any 
particular  piece.  The  defendant  is  nothing  more  than 
the  proprietor  of  the  theatre,  who  has  transferred  for 
the  time  the  exercise  of  all  his  rights  in  it  as  such  to 
DiUon.  It  therefore  appears  to  me  that  Dillon  is  the 
person  who  represented  any  pieces  represented  there 
while  he  had  the  sole  possession.  If  it  had  been  made 
out  that  there  was  a  joint  action  or  control  over  the 
performances  by  the  defendant  and  Dillon^  so  that  they 
could  be  considered  partners,  that  might  have  been  a 
very  different  matter.  But  here  there  was  nothing  in 
common  between  them  except  that  the  gross  proceeds 
were  shared.  Does  that  make  them  partners?  In  order 
to  constitute  a  partnership  between  two  persons  there 
must  be  a  participation  of  profits  between  them  as  such, 
whereas  here  the  stipulation  was  that  the  defendant 
should  have  half  of  the  gross  profits  of  the  theatre  in 
lieu  of  being  paid  any  sum  as  rent  for  the  use  of  it. 

Ckompton  J.  I  have  arrived  at  the  same  conclusion. 
It  is  established  by  the  decision  in  Russell  v.  Briant  (a), 
and  rightly,  that  the  relation  of  landlord,  who  for  money 
lets  the  use  of  a  theatre  to  performers,  is  not  sufficient 
under  this  statute  to  make  him  a  person  causing  the 
representation  of  pieces  in  that  theatre.  And  the  ques-* 
(a)  8  a  B,  836. 
2  p  2 
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18G3.  ^^^  i^>  whether  looking  at  the  present  case  fiuily,  it 
amouuts  to  more  than  this^  that  the  rent  of  the  tiwitR 
is  to  be  paid  by  part  of  the  profita.  In  one  respect 
I  do  not  agree  with  my  brother  Piffoti: — I  do  ntt 
think  that  the  defendant's  diyesting  himself  of  oontnl 
over  the  theatre  would  divest  him  of  liability  if  he  ant 
Dillon  were  partners.  Suppose  there  had  been  a 
agreement  of  partnership  between  the  defendant  ui. 
Dillon  that  each  should  contribute  so  much  moneji  or 
that  each  should  contribute  so  much  capital^  thongfa  of  a 
different  kind^  and  the  theatre  were  taken  between  thn, 

1  should  thiok  the  act  of  either  was  the  act  of  botL 
But  the  authorities  clearly  shew  that  two  persona  waAj 
receiving  payment  out  of  the  gross  profits  of  a  fauniiea 
does  not  make  a  partnership  between  them^  eren  is 
against  the  world.  The  law  is  distinctly  so  ImjI  dovn 
in  the  authorities  cited  in  the  note  to  Wcnigh  y.  CorMr, 

2  //•  Bl  235,  and  1  Smith's  Lead.  Cas.  83S— 841| 
5th  ed. 

Blacks  CTRN  J.  I  am  of  the  same  opinion.  The  tpe^ 
tion  is^  whether  the  defendant  represented  or  caused  to 
be  represented  these  pieces  because  they  were  repre- 
sented at  his  theatre^  with  the  assistance  of  servaaii^ 
hghts,  &c.,  furnished  by  him.  Even  apart  from  au- 
thority^ I  do  not  think  that,  by  furnishing  servants 
to  another,  a  man  can  be  said  to  do  all  that  is  done 
by  those  servants  while  imder  the  command  <rf  fhst 
other.  A  familiar  example  may  be  found  in  the  caic 
of  a  man  letting  a  ready  furnished  honse^  leavinir  an 
old  servant  in  it.  Suppose  the  tenant  gave  a  dinner 
which  was  cooked  by  that  servant,  who  also  attended  on 
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him  at  it,  and  for  which  the  plates  and  furniture  of  the  18(58. 
landlord  were  used,  no  one  could  say  that  in  any  sense  lton 
of  the  words  the  landlord  gave  that  dinner.  Then  as  kkovjep. 
to  authority.  In  Russell  y.  Briant  (a)  the  fSact  of  the 
landlord  of  a  tavern  having  let  the  room,  and  fur- 
nished the  lights,  &c.,  for  a  theatrical  entertainment  was 
held  no  evidence  of  his  representing  or  causing  to  be 
represented  any  of  the  pieces  represented  there.  The 
only  difference  between  that  case  and  the  present  is 
that  in  Russell  v.  Briant  the  room  was  paid  for  at  a 
certain  rate  per  night,  here  it  is  paid  for  by  half  of  the 
gross  receipts ;  which,  having  been  collected  at  the  door 
by  the  servants  of  the  defendant,  half  was  handed  over 
to  the  person  who  hired  the  theatre,  and  half  to  the 
defendant,  who  therefore  had  security  in  the  first  in- 
stance for  his  money.  The  only  question  is,  does  that 
make  a  distinction  between  this  case  and  that  of  Russell 
V.  Briant  f  If  the  receipt  of  the  money  in  this  way  was 
only  a  colourable  pretence  to  escape  the  consequences  of 
a  partnership,  I  do  not  say  that  that  would  not  have 
made  a  difference.  Here,  however,  it  was  admitted  at 
the  trial  that  the  transaction  in  evidence  was  not  a 
colourable,  but  a  fair  and  real  one.  I  cannot  see 
to  that  any  partnership  was  created  here.  In  the  note 
1  Smith's  Lead.  Cos.,  p.  841,  5th  ed.,  to  which  my  brother 
Crompton  has  referred,  a  case  is  cited  of  Ex  parte 
Hamper  (i),  where  Lord  Eldoji  says,  p.  404,  "  the 
cases  have  gone  farther  to  this  nicety;  upon  a  dis- 
tinction so  thin,  that  I  cannot  state  it  as  established 
upon  due  consideration ;  that,  if  a  trader  agrees  to  pay 
another  person  for  his  labour  in  the  concern  a  sum  of 
money,  even  in  proportion  to  the  profits,  equal  to  a 
(a)  8  Ci?.  836.  (h)  17  Tm.  403. 
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Lton 
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^NOWLVS. 


certain  share^  that  will  not  make  him  a  partner :  bot^  if 
he  has  a  specific  interest  in  the  profits  themsdyesy » 
profits^  he  is  a  partner/'  In  another  part  of  the  same 
case  he  says^  p.  412^  '*  It  is  clearly  settled^  thougli  I 
regret  it,  that,  if  a  man  stipulates,  that,  as  the  reward  of 
his  labour,  he  shall  have,  not  a  specific  interest  in  die 
business,  but  a  given  sum  of  money,  even  in  proportioii 
to  a  given  quantum  of  the  profits,  that  will  not  make 
him  a  partner :  but,  if  he  agrees  for  a  part  of  the  proiti^ 
as  such,. giving  him  a  right  to  an  account,  though  hsTin; 
no  property  in  the  capital,  he  is,  as  to  third  personi  e 
partner."  Here  the  defendant  was  only  paid  by  kitf 
pf  the  gross  receipts. 

ilule  abe(dot«» 


Saturday, 
Jamuxry  31  st 

Conversion, 
Possession, 
Confusion  qf 
goods. 

Metropolitan 
Police  Act, 
}2  ^  3  Vict, 
C.71.M.29.30. 


Buckley  against  Gross  and  another. 

Various  quantities  of  tallow,  the  property  of  difierent  penont, 
deposited  in  warehouses  on  a  bank  of  the  Tkames.  A  fire  took  ] 
in  consequence  of  which  the  tallow  melted  and  flowed  down  into  the  ^ 
sewers,  and  thence  into  the  river,  from  which  several  portions  of  iti 
unwarrantably  taken  by  different  persons.  A,,  one  of  these  pencil^ 
some  of  it  to  B,,  which  was  taken  from  him  by  the  police,  and  ha 
charged  before  a  police  magistrate  wiUi  the  possession  of  tallow  si 

to  have  been  stolen  or  unlawftilly  obtained.    The  magistrate  dL 

the'charge,  but  ordered  the  tallow  to  be  detained,  under  The  Act  €v 
gulating  the  Police  Courts  in  the  Metropolis,  2  &  3  Vict,  c,  71. «. ' 
and  it  was  sold  by  direction  of  the  Commissioner  of  Police  bi 
the  twelve  months  limited  by  sect.  30  of  that  Act  had  ezpind. 
having  purchased  the  tallow  from  the  police :  held  that  A,  had  ^^ 
property  in  the  tallow  entitling  him  to  maintain  an  action  against  C  ^^ 
Its  conversion. 

rPHIS  was  an  action  for  the  conversion  of  oatL^ 
goods  and  chattels  of  the  plainti£P^  that  is  to  wm^ 
a  quantity  of  fat  and  tallow  mixed  together :  to  whi^^ 
the  defendants  pleaded  not  guilty,  and  a  trayerBC  ^ 
the  goods  and  chattels  in  the  declaration  being  tl*^ 


V. 

Gbosb. 


XXVL   VICTORIA.  667 

goods  and  chattels  of  the  plaintiff:  on  both  of  which       1863. 
pleas  issue  was  joined.  Bucxlky 

On  the  trials  before  Blackburn  J.^  at  the  London 
Sittings  after  Michaelmas  Term^  1861^  it  appeared  that, 
in  the  month  of  June^  1861,  a  severe  fire  broke  out 
among  some  wharves  and  warehouses  on  the  Surrey  side 
of  the  river  Thames  below  London  Bridge.  In  those 
Nwrehouses  were  deposited  lai^e  quantities  of  fat  and 
^allow^  the  property  of  different  persons,  which,  being 
nelted  by  the  fire,  flowed  down  into  the  main  sewers, 
ind  was  by  them  conveyed  into  the  river,  from  both 
^f  which  large  portions  of  it  were  unwarrantably 
aken  by  different  persons.  Among  these  was  one 
S.,  a  servant  in  the  employ  of  the  Metropolitan 
^oard  of  Works,  who,  having  obtained  some  of  the 
i^Ulow,  whether  from  the  sewer  or  river  did  not  appear, 
Mold  it  to  the  plaintiff.  Early  on  the  morning  of  the 
.0t  July^  a  policeman  in  one  of  the  streets  of  the 
cmetropolis  stopped  a  cart  with  the  plaintiff  and  a  boy 
*  it  conveying  this  tallow,  which  the  plaintiff,  on  being 
■*^8tioned,  said  belonged  to  one  M.  The  policeman  took 
'^^session  of  the  tallow,  and  charged  the  plaintiff  and 
^e  lx)y  before  a  magistrate  with  the  possession  of  tallow 
'PtK)8ed  to  have  been  stolen  or  unlawfully  obtained, 
**o  dismissed  the  charge,  but  ordered  the  tallow  to 
^  detained  under  2  &  3  Vict.  c.  71.  s.  29.,  for  regu- 
***^  the  Police  Courts  in  the  Metropolis.  The  tallow 
^^  accordingly  detained,  and  deposited  in  a  yard  with 
^^5^  portions  of  tallow  which  had  been  seized  by  the 
^*ice  from  other  persons,  until,  the  whole  becoming  a 
^^^i«ance,  it  was,  in  the  course  of  a  few  days,  taken  away 
^^  aold  by  direction  of  Sir  Richard  Mayne,  the  Commis- 
*^^er  of  the  Police  of  the  Metropolis.  The  defendants 
^^  the  purchasers  of  the  tallow  in  question,  and,  having 
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1863.       refused  to  deliver  it  up  to  the  plaintiff  on  demand,  this 
BccKLET      action  was  brought. 

Gross.  On  this  evidence  a  verdict  was,  under  the  diiectian  of 

the  learned  Judge,  entered  for  the  defendants,  with  leave 
reserved  to  move  to  enter  a  verdict  for  the  plaintiff  for  12i, 
the  value  of  the  tallow,  if  the  Court  should  he  of  opmion 
that  he  had  a  sufficient  property  in  it  to  TnaintAiTi  the 
action,  it  being  agreed  that  the  Court  should  be  at  Uberty 
to  draw  any  inferences  of  fact  from  the  evidence  that  a 
jury  might  properly  draw. 

B.  C.  Robinson,  in  Hilary  Term,  1862,  obtained  a  role 

nisi  accordingly. 

Montagu  Chambers  and  Barnard  shewed  canse. — It 
is  clear  that  the  plaintiff  had  no  property  in  this  tallow, 
and  no  title  to  it  except  that  of  possession.  But  althongh 
this  is  sufficient  as  against  a  wrong  doer, — Armory  v. 
Delamirie  (a)  and  the  other  cases  collected  in  Addison  (m 
Torts,  195, — it  only  holds  good  until  the  true  owner  of  the 
property  appears.  Here  the  true  owners  do  appear ;  text 
they  were  either  the  persons  who  deposited  thia  tallow 
in  the  warehouses,  or  the  Board  of  Works,  in  whom,  by 
The  Metropolis  Local  Management  Act,  18  &  19  Vkt 
c.  120.  s,  135.,  the  main  sewers  of  the  metropolis  are 
vested.  But  even  the  possession  of  the  tallow  was 
divested  out  of  the  plaintiff  and  vested  in  the  defendants 
by  the  magistrate  and  the  police  acting  imder  stat. 
2  &  8  Fict.  c.  71.,  for  regulating  the  police  courts  in 
the  metropolis. 

Section  29  enacts,  "  H  any  goods  or  money  charged 
to  be  stolen  or  fraudulently  obtained  shall  be  in  the 

(u)  1  Str,  505. 
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Nutody  of  any  constable  by  virtue  of  any  warrant  of  a       iges. 

iofltice^  or  in  prosecntion  of  any  charge  of  felony  or  mis-      Buoklst 

lemeanor  in  r^ard  to  the  obtaining  thereof,  and  the       q^ 

lerson  charged  with  stealing  or  obtaining  possession  as 

kforesaid  shall  not  be  founds  or  shall  have  been  sum- 

aarily  convicted  or  discharged^  or  shall  have  been  tried 

nd  acqtdtted^  or  if  such  person  shall  have  been  tried 

ad  fbnnd  gtdlty^  bnt  the  property  so  in  custody  shall 

kot  have  been  included  in  any  indictment  upon  which  he 

hall  have  been  found  guilty^  it  shall  be  lawful  for  any 

tuigistrate  to  make  an  order  for  the  delivery  of  such 

loods  or  money  to  the  party  who  shall  appear  to  be  the 

ightftd  owner  thereof,  or  in  case  the  owner  cannot  be 

scertained,  then  to  make  such  order  with  respect  to 

ach  goods  or  money  as  to  such  magistrate  shall  seem 

leet :  Provided  always,  that  no  such  order  shall  be  any 

Sir  to  the  right  of  any  person  or  persons  to  sue  the  party 

0  -whom  such  goods  or  money  shall  be  delivered,  and  to 

Boover  such  goods  or  money  from  him,  by  action  at  law, 

d  tiiat  such  action  shall  be  commenced  within  six  calen- 

AT  months  next  after  such  order  shall  be  made/'     By 

BCt.  80,  ''When  any  goods  or  money  charged  to  be 

tolen  or  unlawfuUy  obtained,  and  of  which  the  owner 

hall  be  unknown,  shall  be  ordered  by  any  magistrate  to 

le  delivered  to  the  receiver  of  the  metropolitan  police 

aroe,  it  shall  be  lawful  for  the  receiver,  after  the  expira- 

km  of  twelve  calendar  months,  during  which  no  owner 

hall  have  appeared  to  claim  the  same,  to  sell  or  dispose 

f  such-  goods  or  money  for  the  benefit  of  the  super- 

nnuation  ftmd  of  the  police  of  the  metropolis/' 

B.  C.  Robinson  and  Finlason,  in  support  of  the  rule. — 
The  plaintiff  had  possession  of  this  tallow,  and  that  is 
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I%e3.        rafEdent  thk  igazcst  a  wrong  doer; 
BrcKLET      Jffinri:MR»riA,  respoodent  (a).    ButthepfadntiiriMrebid 
more  than  a  mere  posaeaaorr  tide^  and  bad  m  ng^  of 
property,  perhaps  against  all  the  world,  and  oertaiBlj 
against  ererr  person  except  the  original  owner.     Hie 
finder  of  property  is  not  gnfltj  of  laieenj  in  keeping 
it  when  the  owner  is  unknown.  Ay.  t.  TkmFban{h), 
[Coehbum  C.  J.    The  tallow  may  haTe  been  imiMt)pefif 
appropriated  by  the  plaintiff  withoot  hia  being  gmltjr  of 
larceny.]     The  tallow  was  abandoned  by  ita  owner,  and 
is  therefore  a  derelict,  in  which  case  the  law  Teato  the 
property  in  the  person  who  takes  powsetwion  of  it;  2 
Blackst.  Camm.  9,  14,  Bract,  lib.  1,  c.  12,  foL  7  h.,  lOx  2, 
c.  1,  foL  9  a.,  lib.  3,  c.  3,  foL  120  a.     IBlaeibmrm  J. 
That  point  was  not  put  to  the  jory,  who,  moat  aaanredly, 
would  hare  found  against  you  if  it  had  been.     Coetturm 
C.  J.     Why  call  this  tallow  a  derelict  ?    If  my  hone 
escapes  from  my  field,  he  does  not  thereby  become  a 
derelict.     Blackburn  J.     If  this  is  an  abandonment^ 
those  persons  who  have  been  convicted  of  stealing  goods 
from  wrecks  on  the  coast  of  Camwatt  have  been  im- 
properly treated.]  At  all  events,  under  the  circumstances 
of  this  case,  the  true  owner  never  could  be  diacovered, 
for  the  floating  mass  of  tallow  was  made  up  of  the  pro- 
perty of  different  persons  mixed  together;  Jone»  v.  Moore^ 
per  Lord  Abinger  C.  B.  (c).  Blades  v  Higgs  (rf),     \BlaA- 
burn  J.  That  is  immaterial.  Suppose  the  contents  of  your 
purse  and  mine  were  shaken  out  on  a  table  and  mixed  to- 
gether, would  any  third  person  have  a  right  to  come  and 
take  them  ?     Crompton  J.  The  mixing  of  goods  of  dififer- 


(a)  21  X.  J.  Q.  JB,  76.  15  Jur,  1079. 

(6)  1  Den.  C,  C,  387.  (e)  4  F.  #  C  361. 357. 

{d)  12  C.B.N.  S.601;  aff.  on  appeal,  13  C.  B.  N.  S.  844» 
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entperaons  constantly  takes  place  at  fires.]   The  plaintiff       1868. 
being  in  possession  of  the  tallow,  the  defendants,  who      Buoklet 
sure  wrong  doers,  cannot  defend  themselves  by  setting  np       q^ss. 
a  jus  tertii ;  Jeffries  v.  The  Great  Western  Railway  Com-' 
ponjf  (a).     Stat.  2  &  3  Vict  c.  71.  does  not  help  the 
defendants,  for  the  sale  by  the  police  was  illegal,  having 
taken  place  before  the  expiration  of  the  twelve  months 
limited  by  the  80th  section.     The  effect  of  that  illegal 
sale  was  to  render  the  police  trespassers  ab  initio,  Six 
Carpenter f  Case(b) ;  and  the  property  in  the  tallow  was 
thereby  reinvested  in  the  plaintiff. 

CocKBURN  C.  J.  This  rule  must  be  discharged.  It 
is  not  necessary  to  decide  whether  a  person  who  has 
possession  of  a  chattel  without  title  may,  if  the  posses- 
sion be  taken  from  him  by  a  wrong  doer,  maintain 
an  action  against  the  wrong  doer  and  persons  deriving 
title  from  him  otherwise  than  in  market  overt ;  for  the 
answer  to  the  plaintiff's  case  is,  that  the  defendants  do 
not  derive  their  title  from  a  wrong  doer.  It  appears  to 
me  that  this  case  comes  within  sect.  29  of  stat.  2  &  3 
Viet,  c,  71.,  which  provides  that  if  property  charged  to 
be  stolen,  or  fraudulently  obtained,  be  in  the  custody  of 
a  constable,  whether  the  person  charged  with  stealing  or 
obtaining  possession  of  it  be  convicted  or  discharged,  the 
justice  may  make  an  order  for  the  delivery  of  the  article 
which  he  is  charged  with  having  stolen  or  fraudulently 
obtained  to  the  rightful  owner,  if  he  can  be  found,  and  if 
he  cannot,  then  the  justice  is  to  make  such  order  as  to  him 
shall  seem  meet.  And  the  statute  apparently  contemplates 
that^  within  that  general  power  of  making  an  order  with 
respect  to  detention  of  the  article,  the  justice  may  direct  it 

(a)  bE.fB,  802.  (b)  8  Co,  146  a. 
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1863         ^  ^  delivered  to  the  receiver  of  the  Metropolitan  PoUoe 
Force ;  for  there  is  a  provision  in  the  next  section  (the 


BUCKLKT 


▼•  30th)  that^  when  the  justice  makes  an  order  in  that  finrm, 

the  receiver  may  sell  the  article  at  the  end  of  twelve 
months^  if  no  owner  appears  to  claim  it.     There  is  alao  s 
provision  at  the  end  of  sect.  29  that,  notwithstanding  the 
order  of  a  justice  under  that  section^  an  action  may  be 
brought  within  six  months  to  recover  possession  of  the 
goods  against  the  party  to  whom  they  shall  have  been 
delivered.     Here  the  plaintiff  was  in  the  custody  of  a 
policeman  on  a  charge  of  imlawful  possession  of  this' 
tallow.     The  justice  thought  there  was  not  sufficient 
'    evidence  to  convict,  but  made  an  order  for  the  detention 
of  the  tallow^  and  (as  we  are  empowered  to  draw  infer- 
ences) I  assume  made  an  order  that  it  should  be  deli- 
vered to  the  Receiver  of  the  Police  Force;  for^  other- 
wise^ I  cannot  suppose  that  Sir  R.  Mayne^  who  is  a 
justice  of  the  peace  of  the  metropolis,  should  have  given 
the  direction   to  sell  it.      Under  these  circumstances 
it  appears  to  me  plain  that,  by  virtue  of  the  authority 
vested  in  him  by  the  statute,  an  order  was  made  by  the 
justice,  within  the  scope  of  liis  authority  and  jurisdic- 
tion, with  respect  to  dealing  with  this  tallow,  and  whether 
the  police  were  or  were  not  warranted  in  selling  it  within 
twelve  months  is  immaterial.     The  plaintiff,  who  had 
nothing  but  bare  naked  possession  (which  would  have 
been  sufficient  against  a  wrong  doer)  had  it  taken  out  of 
him  by  virtue  of  this  enactment.     As  against  the  plain- 
tiff, therefore,  the  defendant  derives  title,  not  firom  a 
wrong  doer,  but  from  a  person  selling  imder  authority 
of  the  justice,  whether  rightly  or  not  is  of  no  conse- 
quence.     I  wholly  disagree  with  the  doctrine  of  the 
plaintiff's  counsel,  that  if  the]]  policeman  did  anything 
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ultra  Tires,  that  would  revest  the  possession  of  this  tallow       1863. 
in  the  plaintiff.     He  had  no  title  beyond  what  mere      Buoklit  ~ 
possession  gaye^  and,  so  soon  as  the  goods  were  taken       g^Us. 
from  him  by  force  of  law,  there  was  a  break  in  the 
chain  of  that  possession. 

Cbompton  J.  I  am  of  the  same  opinion.  It  is 
clearly  established  that  possession  alone  is  sufficient  to 
maintain  trover  or  trespass  against  a  wrong  doer  who 
takes  property  from  a  person  having  possession  of  it.  It 
is  not  dear,  however,  that  the  plaintiff,  or  the  person 
from  whom  he  purchased  this  tallow,  was  a  finder 
of  it  within  the  principle  of  Armory  v.  Delamirie{a) 
and  other  cases.  I  think,  on  the  evidence  and  the  in- 
ferences to  be  fsdrly  drawn  from  it,  that  he  is  more  in  the 
position  of  a  person  who  has  tmlawfully  or  feloniously, 
perhaps  the  latter,  obtained  possession  of  it,  whereas  I 
look  on  the  term  finder  in  those  cases  to  mean  an  tnno- 
eent  finder.  This  action  must  be  founded  on  posses- 
sion ;  hare  the  possession  was  divested  out  of  the 
{dsintiff,  and  he  cannot  revert  to  a  right  of  property 
to  re-establish  it.  I  agree  with  my  Lord  Chief  Justice 
tiiat  where  possession  is  lawfully  divested  out  of  a 
man,  and  the  property  is  ultimately  converted  by  a 
person  who  does  not  claim  through  an  original  wrong 
doer,  the  party  whose  possession  was  so  divested  had 
no  property  at  the  time  of  the  conversion.  Here,  in  my 
mind,  the  plaintiff's  possession  was  gone.  The  goods 
were  properly  taken  from  him,  and  there  is  no  such 
doetrine  as  that  it  will  re-invest  in  him  in  the  manner 
cmiixindied  fi^r ;  otherwise  every  person  who  was  possessor 
of  goods  for  any  time,  however  short,  might  bring 

(a)  1  Sir,  506. 
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1863.       ^^  action  against  any  person  afterwards  fonnd  in  pos- 
Bdcklkt      scssioJi  of  them,  however  he  may  have  come  by  it.     Hiat 
would  be  pressing  too  far  the  doctrine  of  sufficient  titk 
against  a  wrong  doer.     But  here  the  plaintiff  obtained 
the  goods  under  circumstances  which  shew   that  he 
knew  they  came  from  these  burning  warehouses.    I 
cannot  think  that  when  property  of  different  persons  is 
mixed  together,  any  third  person  does  not  commit  a 
crime  in  taking  it— I  think  he  does.    Neither  is  this  a 
derelict— it  is,  as  my  brother  Blackburn  says,  more  like 
property  seized  by  wreckers ;  and  if  I  were  obliged  to 
draw  an  inference,  I  should  say  that  the  plaintiff  came 
by  it  feloniously.    I  consider  that  it  was  the  duty  of  the 
constable  to  take  the  tallow  and  the  plaintiff  into  the 
custody  of  the  law,  and  that  even  without  reference  to 
stat.  2^3  Fict  c.  71.    The  defendants  here  do  not  claim 
under  the  constable,  and,  supposing  they  did^  tlie  con- 
stable did  nothing  wrong. 

Blackburn  J.  I  do  not  wish  to  question  the  doctrine 
laid  down  in  several  cases,  that  possession  of  personal 
property  is  sufficient  title  against  a  wrong  doer ;  nor  that 
it  is  no  answer  to  the  plaintiff  in  such  a  case  to  say 
that  there  is  a  third  person  who  could  lawfully  take  the 
chattel  from  him ;  and  I  do  not  know  that  it  makes 
any  difference  whether  the  goods  had  been  feloniously 
taken  or  not.  But,  assuming  that  to  be  the  law,  the 
plaintiff  has  not  brought  himself  within  it.  It  is  plain 
that  this  tallow  flowed  down  the  sewers  into  the 
TTiames  from  the  burning  warehouses,  and  belonged 
to  the  owners  by  whom  it  had  been  deposited  in  them, 
besides  which,  the  wharfinger  had  a  special  property 
in  it     The  tallow  of  the  different  owners  was  indeed 
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mixed  up  into  a  molten  mass,  so  that  it  might  be  diffi-        I868. 

cult  to  .apportion  it  among  them ;  but  I  dissent  from      Buoklet 

the  doctrine  that,  because  the  property  of  diflferent  per-       gboss. 

sons  is  confused  together,  that  entitles  a  third  person  to 

steal  it  with  impunity.   Probably  the  legal  effect  of  such 

%  mixture  would  be  to  make  the  owners  tenants  in 

x>inmon  in  equal  portions  of  the  mass,  but  at  all  events 

liey  do  not  lose  their  property  in  it.    I  also  dissent  from 

he  notion  that  there  was  any  evidence  here  to  justify  us 

a  saying  that  this  tallow  was  abandoned  or  derelict 

»7  its  owners  because  it  was  foimd  iSoating  down  the 

FAameM.     The  person  who  carried  it  away  was  not 

tecessarily  guilty  of  felony;    still   that  would  be  a 

question  for  a  jury;  as  it  was  a  question  for  the  justice 

:f  the  peace,  to  say  if  he  would  commit  for  the  felony  or 

^4Dt.     But  here  there  can  be  no  doubt  that  property 

|3e  ownership  of  which  was  known  as  this  was  did  not 

^long  to  the  persons  who  picked  it  up.    When  thepro- 

^srfy  was  being  carried  through  the  streets  of  the  metro- 

olis  at  an  early  hour  of  the  morning  by  a  person  who 

*d  no  right  to  receive  it,  I  say  that,   even  at  the 

)9Ki]3ion  law,  and  without  resorting  to  the  Metropohtan 

^Uoe  Acts  at  all,  the  constable  was  justified  in  taking  it 

'to  Ilia  possession,  and  bringing  him  before  a  justice  of  the 

'^^ie;  and  the  law  is  so  laid  down  in  Lawrence  v.  Sed- 

**  C^)-   I  draw  the  inference  of  fact  that  the  justice  was 

'^i^fied  that  this  tallow  had  come  from  the  warehouses, 

"^  1  hold  that,  as  matter  of  law,  the  police  were  bound 

^  ^^cp  it  for  the  true  owner,  because  they  had  ascer- 

^^^^^  that  there  was  a  true  owner,  and  who  he  was. 

'^^  possession  was  the  possession  of  the  true  owner 

'^^i  not  of  the  wrong  doer,  whose  possession  was  ter- 

(a)  3  Taunt.  14. 
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minated  by  their  taking  possession.  It  ia  iher^Ean  not 
necessary  to  consider  whether  the  sale  of  the  tallow  to  the 
defendants  by  the  police  was  right  or  wrong.  If  wxtn^ 
the  true  owner  may  complain  against  them  ;  if  not,  no 
one  else  can^  but  at  all  events,  not  the  plaintiff^  who  vw 
himself  a  wrong  doer. 

Rule  discharged. 


Saturday, 
Januafy  31st. 


Judge. 
Action, 
Malice. 


RossANNA  Dupm  Fray  against    Sir  Couir 
Blackburn,  Knight. 

An  action  does  not  lie  against  a  Judge  of  one  of  the  Biiperiar  Oourto 
for  a  judicial  act,  though  it  bo  alleged  to  have  been  done  nuuicioTulj  aod 
corruptly. 

rPHE  declaration  stated  that  heretofore^  to  wit  on  the 
28th  January,  1862,  the  defendant^  then  being  one 
of  the  Judges  of  Her  Majest/s  Court  of  Queen's  Bench, 
at  Westminster,  and  the  plaintiff  then  being  the  plain- 
tiff in  a  certain  action  depending  in  the  same  Court, 
in  which  one  Henry  Edmund  Voules  was  defendant,  and 
certain  costs  of  adjournment  of  the  trial  of  the  same 
cause  being  due  to  the  plaintiff  from  the  last  named 
defendant,  and  the  plaintiff  having  theretofore,  to 
wit,  on  the  15th  January,  obtained  a  rule  nisi  of  the 
same  Court  against  the  said  Henry  Edmund  Vaule$  for 
the  payment  of  such  costs,  which  rule  came  on  to  be 
argued  before  the  said  defendant  hereto  as  such  Judge 
on  the  said  28th  January,  when  no  sufficient  cause 
was  shewn  against  making  the  same  absolute:  Tet 
the  defendant  so  being  such  Judge,  well  knowing  the 
premises  and  not  regarding  his  duty  in  that  behalf,  did 
refuse  to  make  such  rule  absolute,  and,  on  the  eontrair 
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thereof,  did  discharge  the  same  rule  with  costs,  contrary  1868. 
to  law :  by  means  of  which  premises  the  plaintiff  not  J^ 
only  has  not  recovered  the  said  costs  so  due  to  her,  and 
amounting,  to  wit,  to  the  sum  of  20/.,  but  she  is  liable 
to  pay  the  costs  so  then  ordered  by  the  defendant  to  be 
paid  by  her,  amounting,  to  wit,  to  10/L,  and  the  plaintiff 
has  necessarily  incarred  diverscosts  and  expenses,  amount- 
ing, to  wit,  to  20Ly  in  and  about  l^al  resistance  to  the  last 
mentioned  order ;  and  the  plaintiff  has  sustained  other 
wrongs  and  injuries  thereby :  and  the  plaintiff  claims  &0L 

Demurrer,  and  joinder  therein. 

The  points  set  down  to  be  argued  on  behalf  of  the 
defendant  were:  First.  That  no  action  lies  against  a 
Judge  of  one  of  the  superior  Courts  for  anything  done 
l>j  him  in  his  judicial  capacity,  and  that  it  appears  by 
^e  declaration  that  the  act  complained  of  was  so  done. 
Secondly.  That  the  declaration  was  bad  for  not  alleging 
malice.  Thirdly.  That  it  was  defective  for  not  alleging 
^want  of  reasonable  and  probable  cause. 

The  case  came  on  for  argument  on  Jan.  27. 

Honyman,  who  appeared  in  support  of  the  demurrer, 
not  caUed  upon. 


The  plaintiff  in  person,  contra,  contended  that  the 
^nnission  to  allege  malice,  was  only  a  ground  of  special 
demurrer,  and  cited  stat.  11  &  12  Vict  c.  44.  and  The 
Mimntr  of  Justices. 

Manxman  WBB  not  called  upon  to  reply. 

Per  CUBIAM.   (COCKBURN  C.  J.,  WlQHTMAN,  CrOMPTON 

and  Mellor  JJT.) 

Judgment  for  the  defendant. 

Jan.  31st.   The  plaintiff  in  person  applied  for  leave  to 

VOL.  111.  2  Q  B.   &  s. 
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1  ^G3.  amend  by  introdacing  an  all^ation  of  malice  and  oomip- 
'^^  tion.  [Crompton  J.  It  is  a  principle  of  our  law  tbat  no 
Blackbu&v  action  will  lieagainst  a  Judge  of  oneof  the  superiorCaiirti 
for  a  judicial  act,  though  it  be  alleged  to  hare  been  done 
maliciously  and  corruptly ;  therefore  the  proposed  alle- 
gation would  not  make  the  declaration  good.  The  public 
are  deeply  interested  in  this  rule,  which,  indeed,  ensU 
for  their  benefit,  and  was  established  in  order  to  secure 
the  independence  of  the  Judges,  and  prevent  their  being 
harassed  by  vexatious  actions.  In  the  present  case,  there 
can  be  no  doubt  that  the  action  is  most  improper  and 
vexatious.] 

Per  Curiam.    (Crompton  and  Mellob  J  J.) 

Leave  to  amend  refused  {a). 

(a)  Tbat  a  Judge  cannot  be  questioned  in  a  civil  action  fbr  taj  Ml 
done  bj  him  in  his  judicial  capacity  has  been  settled  by  numezoos  diela 
and  decisions  from  Floi/d  v.  Barker  (12  Co,  23,  24,  25),  down  to  Aiy 
V.  NevilU  (10  a  B.  N.  S.  523.) 

Upon  the  question  whether  the  action  would  have  been  w>itw»»«wiMlik 
if  the  declaration  had  contained  an  allegation  of  malice  and  coimpCioB, 
Honyman  was  prepared  to  cite  the  following  cases  :  Flcyd  t.  Bmrbr 
(12  Co.  23,  24,  25);  Barnardiston  v.  Soame  (6  How.  St.  Tr.  108S. 
1096) ;  Dr.  Gronnrlt  v.  Dr.  Bururll  (1  Ld.  Baym.  464.  468) ;  Taafij. 
Downes  (note  to  Caider  v.  IlalAet,  3  Moo.  P.  C.  C.  36 ;  see  pp.  61.  68.  00); 
Colder  v.  Haa-et  (3  Moo.  P.  C.  C.  28) ;  Miller  v  Hope,  2  Shaw,  Jpp,  O. 
125) ;  see  pp.  132. 135. 138.  143.  145.);  Gelen  v.  Haff  (2  JST.  ^-H,  37»); 
Gates  V.  I^nsing  (5  Johns.  U,  8.  282.  290—292.  295 ;  affirmed  in  the 
Court  of  Errors,  9  Johns.  V.  8.  396,  see  pp.  424.  432) ;  PraU  t.  Gardmtr 
(2  Cashing  {Massachusetts)  (53 ;  see  pp.  09,  70). 

This  question  was  agitated  in  the  recent  case  of  Thomas  t.  Churtam 
(2  B.  #  8.  475),  where  it  was  held  by  Cockbum  C.  J.,  Cromptfm  and 
Blackburn  JJ.,  that  a  coroner  holding  an  inquest  on  a  dead  body  is  not 
liable  to  an  action  for  words  falsely  and  malidously  spoken  by  him  in 
his  address  to  the  jury:  Cockbum  C.  J.  however  added,  p.  479,  *•!•■ 
reluctant  to  decide,  and  will  not  do  so  until  the  question  comes  bc&ie 
me,  that  if  a  Judge  abuses  his  judicial  office,  by  using  slandetons  wctdi 
maliciously  and  without  reasonable  and  probable  canse,  he  is  not  to 
bo  liable  to  an  action." 
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Hebdon  against  West,  one  of  the  Directors  of 
The  International  Life  Assurance  Society. 


In  1856,  the  plaintiff  haTing  been  for  twenty  years  clerk  in  a  bank  of 
which  P.  was  the  managing  partner,  his  salary  was  increased  from  200/. 
to  600/.  a  year,  and  was  to  continue  at  that  amount  for  seven  years.  Before 
this  the  plaintiff  had  received  advances  from  the  bank  to  the  amount  of 
4700/.  P.  had  told  him  that,  during  his  {Pedder's)  life,  he  should  never 
be  called  upon  for  the  money;  and  in  1856,  he  being  desirous  to  secure 
himself,  in  the  event  of  P.'s  death,  with  his  permission  insured  his  life, 
with  a  certain  Insurance  Company,  for  500O/. ;  and  in  1857,  his  debt 
having  increased  to  6000/.,  he,  wiih  the  consent  of  P.,  effected  a  further 
policy  of  insurance  for  2500/.  in  another  Insurance  Company.  P.  died 
on  the  21st  Marcht  1861 :  the  bank  stopped  payment  in  the  same  year, 
and  inspectors  were  appointed,  to  whom  the  plaintiff  paid  the  5000/. 
which  he  received  on  the  first  policy.  In  an  action  on  the  second  policy, 
held, 

1.  That  the  plaintiff  had  not  an  insurable  interest  in  the  life  of  P., 
within  Stat.  14  6^.  3.  c.  48.  8,  1.,  by  reason  of  the  bare  promise  of  P. 
that  he  would  not,  during  his  Ufa,  enforce  payment  of  the  debt  due  to 
the  bank  from  the  plaintiff 

2.  That  the  plaintiff  had  an  insurable  interest  in  the  life  of  P.,  within 
that  statute,  arising  fix)m  the  engagement  by  P.  to  employ  him  for  seven 
years  at  a  salaiy  of  600/.  a  year,  to  the  extent  of  as  much  of  the  period 
of  seven  years  as  remained  at  the  time  the  policy  was  effected. 

3.  That  the  payment  of  5000/.  on  the  first  policy  was  a  bar  to  the 
plaintiffs  claim  by  virtue  of  stat  14  O,  3.  c.  48.  «.  3. 


Tuesday^ 
February  13th. 

Life  insurance. 
14  G.  3.  c.  48. 

88.  1.  3. 

Insurable 
interest. 
Insurance  in 
two  offices. 
Payment  by 


nPHIS  was  an  action  against  the  defendant^  one  of 
the  directors  of  The  IniemcUional  Life  Assurance 
Society. 

The  declaration  set  out  a  policy^  dated  the  7th  May, 
18579  by  which  the  plaintiff  effected  an  assurance  with 
the  Society,  in  the  sum  of  2500/.,  upon  the  life  of  Ed- 
ward Pedder^  of  Preston,  Lancashire,  banker,  containing 
a  declaration  that  the  plaintiff  had  an  interest  in  the 
2  Q  2 
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1863.        life  of  Edward  Pedder  to  the  full  amount  of  such  assu- 
Hebdoh      ranee,  and  thereby  agreemg  that  the  said  declaration, 
Wmt.       together  with  the  proposal  therein  referred  to,  shotdd  be 
the  basis  of  the  contract  between  the  assured  and  the 
Society ;  and  a  proviso  that,  in  case  any  fraudulent  or 
untrue  allegation  were  contained  in  the  recited  dedan- 
tion,  or  in  the  proposal  therein  referred  to,  or  in  any  of 
the  testimonials  or  documents  addressed  to  or  deposited 
with  the  Society  in  relation  to  the  said  assurance,  then  tbe 
policy  should  be  void,  and  all  moneys  paid  ihespoimder 
should  be  forfeited  to  the  Society.  The  declaration  alsosei^ 
out  the  conditions,  restrictions  and  stipulations  indone^ 
on  the  policy ;  and  then  alleged  that  Edward  PMe^ 
died  after  the  making  of  the  policy  and  whilst  the  aain^ 
was  in  force,  and  that  payment  had  been  made  of  Ha^ 
premiums  to  keep  the  policy  in  force  at  the  time  of  tta^ 
death  of  Edward  Pedder,  and  thereupon  the  sum  0=^ 
2500/.  became  payable  to  the  plaintiff.     Averment  tha;^ 
all  conditions  had  been  observed,  &c. ;  yet  the  sum  of 
250021  had  not  been  paid. 

There  were  also  counts  for  money  received,  for  interest 
and  on  accounts  stated. 

First  plea  to  the  first  count.  That  the  plaintiff  w  — 
not  interested  in  the  life  of  Edward  Pedder. 

Issue  thereon. 

Second  plea  to  the  first  count,  bdng  a  plea  to  SJIi 
further  maintenance  of  the  action.  That  before  the  tLxne 
of  the  making  of  the  policy  of  insurance  in  that  coii»/ 
mentioned,  the  plaintiff  had  effected  an  insurance  mJid 
procured  a  policy  of  insurance  upon  the  life  of  Edward 
Pedder  with  and  from  a  certain  insurance  Society  other 
than  the  defendant's  Society,  to  wit  7%^  CUyofGhugm 
Life  Insurance  Company,  for  a  large  sum  of  money)  to 
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wit  6000/.,  whicli  amoxuit  so  insxured  by  and  with  the  1863. 
said  other  Society,  as  in  this  plea  mentioned,  equalled  hebdoii 
the  amount  of  interest  which  the  plaintiff  ever  had  in  ^^'^^ 
the  life  of  Edward  Pedder,  and  that  the  last  mentioned 
policy  was  and  continued  in  force  at  the  time  of  the 
making  <^  the  {)olicy  in  the  first  count  mentioned,  and 
until  and  at  the  time  of  the  death  of  Edward  Pedder: 
and  that,  after  such  deaths  and  after  this  suit,  and 
before  the  time  of  pleading  this  plea,  the  plaintiff  re- 
eovered  and  received  from  the  other  Society,  being  the 
inaurers  on  the  said  policy  in  this  plea  mentioned^  the 
fUoA  sum  of  500W.  thereby  insured :  and  the  plaintiff 
hath  already  recovered  and  received  a  sum  of  money 
equal  to  the  amount  and  value  of  the  interest  of  the 
plaintiff  in  the  life  of  the  said  Edward  Pedder  from  the 
insurers  to  him  upon  the  said  life. 

Demurrer,  and  joinder  therein. 

Third  plea.,  to  the  indebitatus  counts  :  Never  indebted. 

Issue  thereon. 

On  the  trial,  before  Cromptan  J.,  at  the  Winter  Assizes 
holdeu  at  Liverpool  in  1861,  it  appeared  that  the  plain- 
tiff had  been  for  twenty  years  derk  in  a  bank  at  Preston, 
of  which  Edward  Pedder  was  the  senior  and  managing 
partner.  In  1855  there  was  an  intention  to  make  the 
plaintiff  a  partner ;  but  that  was  not  carried  out,  and 
instead  thereof  his  salary  was  increased  from  200/.  a 
year  to  600/.,  and  it  was  to  continue  at  that  amount  for 
aeren  years:  he  was  also  employed  by  Pedder  as  his 
agen^  in  collecting  rents,  for  which  he  received  a  com- 
miflsioa  of  16iL  a  year;  but  there  was  no  contract  to 
eontinue  him  in  that  employment.  Before  this  period 
the  plaintiff  had  been  engaged  in  unsuccessful  specula- 
tions, and  had  been  assisted  by  advances  from  the  bank 
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1863.       ^  ^^6  amount  of  about  4:7001  In  the  coarse  of  conTem- 
H^^j^Qjf      tions  between  the  plaintiff  and  Pedder  upon  the  sabject  of 
this  debt^  Pedder  had  told  the  plaintiff  that^  during  his 
{Pedder's)  Ufe^  he  should  never  be  called  upon  for  the 
money :  and  the  plaintiff^  being  desirous  to  secure  himself 
in  the  event  of  Pedder^ s  deaths  requested  and  obtained  hu 
permission  to  insure  his  life  to  provide  against  this  debt. 
Accordingly,  the  plaintiff  effected   an   insurance  with 
TTie  City  of  Glasgow  Life  Insurance  Company,  dated  the 
4th  Apnl,  1856,  on  the  life  of  Pedder,  for  5000/.     At 
the  end  of  twelve  months  from  this  time^  the  plaintiff's 
debt  to  the  bank  having  increased  to  6000/.^  he  obtained 
the  consent  of  Pedder  to  his  effecting  another  insurance 
upon  his  life ;  and  on  the  7th  May,  1857,  he  effected  the 
policy  upon  which  this   action  was  brought.      Pedder 
died  on  the  21st  March,  1861 ;  and  the  bank  stopped 
payment  in  the  same  year.     The  plaintiff  paid  the  sum 
of  5000/.  which  he  received  from  The  City  of  Glasgow 
Life  Insurance  Company  to  the  inspectors  appointed  for 
winding  up  the  affairs  of  the  bank. 

A  verdict  was  entered  fgr  the  plaintiff  for  2500iL  and 
interest,  leave  being  reserved  to  move  to  enter  a  nonsuit, 
or  a  verdict  for  the  defendant  on  the  first  and  second 
pleas,  or  to  reduce  the  damages. 

In  Hilary  Term,  1862, 

Kemplay  obtained  a  rule  nisi  accordingly,  on  the 
grounds  :  That  the  plaintiff  had  no  interest  in  the  life 
of  Pedder,  within  the  meaning  of  stat.  14  G.  8.  c  48- 
Second.  That  the  plaintiff  was  not  interested  in  Pedder^% 
life  to  the  fuU  amount  of  the  insurance,  within  the 
meaning  of  the  policy.  Third.  That  the  second  plea 
was  proved.  Fourth.  That  the  plaintiff's  interest  in 
Pedder^B  life  was  less  than  the  sum  insured,  and  the 
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amount  of  the  verdict  for  the    plaintiff  ought   to  be        1863. 
reduced  accordingly.     And  the  Court  ordered  that  the      hebdon 
demurrer  should  come  on  for  argument  with  the  rule.  ^.^^^ 

The  case  was  ai^ued  in  this  Term  {Jan.  14th),  before 
WioHTMAN,  CaoMFTON  and  Mellor,  J  J.  The  arguments 
on  the  demurrer  to  the  second  plea  and  the  third  ground 
of  the  rule  sufficiently  appear  from  the  judgment  of  the 
Court. 

r.  Jones  (Northern  Circuit),  Edward  Jones  with  him, 
for  the  plaintiff. — First.  The  plaintiff  had  an  insurable 
interest  in  the  life  of  Pedder,  and  therefore  this  policy 
was  not  within  stat  14  G.  3.  c,  48.  s.  1.,  which  en- 
acts^  **  that  no  insurance  shall  be  made  by  any  person  or 
persons,  bodies  politick  or  corporate,  on  the  life  or  lives 
of  any  person  or  persons,  or  on  any  other  event  or  events 
whatsoever,  wherein  the  person  or  persons  for  whose 
use,  benefit,  or  on  whose  account  such  policy  or  policies 
shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming 
or  wagering.^'  In  Halford  v.  Kymer  (a),  indeed,  where 
a  policy  effected  by  a  father  on  the  life  of  his  son,  he  not 
having  any  pecuniary  interest  therein,  was  held  void.  Lord 

Tenterden  said,  p.  728,  that  the  word  interest  in  this  statute 
meant  pecuniary  interest.  But  one  person  may  have  a 
pecuniary  interest  in  the  prolongation  of  the  life  of 
another.  Could  not  a  husband  effect  an  insurance  on 
the  life  of  his  wife?  [Wi^htman,  J.— The  husband 
is  bound  to  find  his  wife  necessaries.]  The  loss  which 
the  different  members  of  a  family  sustain  by  the  death 
of  one  of  them,  is  estimated  in  money  when  an  action  is 
brought  under  Lord  Campbelfs  Act,  9  &  10  Vict  c.  93. ; 

Blake  v.    The  Midland  Railway    Company  (A),  Pym  v. 

7%^  Oreai  Northern  Railway  Company  {c).     In  the  latter 

(fl)  10  B.  #  C.  724.  (h)  18  Q.  B.  93. 

(/•)  2  B.  4'  S.  759. 
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1893.       caae  CoeUnma  C.  J.,  deKTering  the  judgmeni  of  Ab 
H„,^,       Coart  (p.  7G8),  said—''  As  it  has  been  pgtaHJAfi  hj 

Wmt  ^^  cases  decided  upon  this  statute  that,  if  theie  he  a 
reasonable  expectation  of  peconiaiy  adrantage^  the  ei- 
tinction  of  sach  expectaticm  by  negligenoe 
the  death  of  the  party  firom  whom  it  mraae  will 
the  action,  it  is  for  a  jorr  to  say,  under  all  the  circnai- 
stances,  taking  into  account  all  the  mioertaiiities  and 
contingencies  of  the  particular  caae^  whether  there  wu 
such  a  reasonable  and  well-founded  expectation  of 
pecuniary  benefit  as  can  be  estimated  in  money^  and  so  be- 
come the  subject  of  damages  in  such  an  action.'^  [  Cramp- 
ton  J. — The  cases  decided  on  Lord  CanipbelPs  Act  hafe 
little  analogy  to  the  present.] 

The   first   ground  of  insurable  interest    which  the 
plaintiff^  had  in  the  life   of  Pedder  is    the    honoraiy 
engagement  made  by  him  that  the  plaintiff  during  his 
life  should  not  be  called  on  for  payment  of  the   debt 
owing   to  the  bank.     \^lVightman  J.     Suppose  Pedder 
had,  notwithstanding,  enforced  payment  of  the  debt] 
If  the  policy  is  valid  at  the  time  it  is  entered  into,  an 
alteration  of  circumstances  afterwards,   by  which   the 
interest  of  the  assured  ceases,  does  not  invalidate  it; 
Dalby  V.  The  India  and  London  Life  Assurance  Com- 
pany (a),  in  the  Exchequer  Chamber,  overruling  Godsatt 
v.  Bolder 0  {b).     [Crampton  J.     Some  learned  remarks  of 
Professor  De  Morgan,  in  his  Essay  on  Probabilities,  are 
dted  by  the  reporter  in  a  note  at  the  end  of  that  case, 
p.  893.      Wightman   J.     This   interest  in   the   life   of 
Pedder  is  only  an  expectation  that  he  would  not  call  for 
the  debt  owing  to  the  bank.     Crompton  J.     Or  the  possi- 
bility of  his  forbearing  to  do  so.     Mellor  J.     This  is  an 
attempt  to  insure  the  chance  of  Pedder  not  doing  what 
(a)   \bC,B.  365.  (h)  9  East,  72. 
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lie  might  do  the  day  after  the  engagement  was  made.        2868 

Wightman  J.     How  could  the  pecuniary  interest  in  such       ^  ^^ 

I  contingency  be  estimated?]    It  is  as  capable  of  being        ^• 

Wist, 
stimated  by  an  actuary  as  the  interest  in  the  case  of  an 

nsurance  Company^  which^  having  insured  a  life^  appre- 

lends  that  it  has  taken  upon  itself  too  great  a  risk^  and 

einsures  in  another  office ;  in  that  case  the  liability  to  pay 

he  sum^  for  which  the  insurance  was  effected^  when 

he  life  ends  is  insured.     The  plaintiff  had  an  interest 

a  providing  against    the  extinction  of  a   reasonable 

zpectation  of  pecuniary  advantage  to  himself  so  long 

s  Pedder  lived,  and  it  would  not  be  impossible  for  a 

ury  to  estimate  it  in  money^  though  it  might  not  be 

asy  to  direct  them  as  to  the  manner  of  doing  it.     They 

rould  have  to  say  whether  there  was  a  reasonable  expec^ 

3tion  of  P<?fii&r^s  engagement  being  kept  by  him.     Sup- 

nse  Pedder  had  insured  his  own  life  for  the  benefit  of 

e  plaintiff^  and  received  the  funds  to  pay  the  premiums 

«JQ  the  plaintiff,  the  policy  would  have  stood.    [Cromp- 

J.     That  question  was  left  undecided  in  Wainwright 

island  (ja).']     In  that  case  the  policy  was  avoided  by 

ft^  representations. 

C^lie  plaintiff  had  a  further  insurable  interest  in  the  life 

^^^eddery  from  the  agreement  of  the  bank  to  pay  him  a 

^^^  of  600/1  for  seven  years,  though,  it  being  one  not  to 

b^^rformed  within  one  year,  and  not  in  writing,  it  could 

'     have  been  enforced  at  law  by  reason  of  the  Statute 

P^rauds,  29  Car.  2.  c.  3.  *.  4.     In  Waters  v.  Towers  {b), 

l^h  was  an  action  for  a  breach  of  contract  in  not 

^pleting  certain  works,  whereby  the  plaintiffs  were 

Rented  from  ftdfiUing  a  contract  made  by  them  with 

Other  firm,  the  plaintiflEs  were  held  entitled  to  recover 

(a)  1  Af.  #  »".  32.  '  {b)  SExch.  401. 


Hb»pos 
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1%C»3,        ^  fpecial   damage  the  Ion  of    profit   an 

tntt,  although  not  being  in  wntiiBg  it  eoold  not  be 
enfimxd  at  law ;  JAfmon  R  said,  p.  403,  "If  m  penon 
undertakes  to  make  a  certain  article  fix*  another,  and  to 
deliTer  it  to  him  on  a  particolar  daj,  bot  fails  to  do  lo 
until  a  year  afterwards^  it  would  be  most  amneasonaHr 
that  the  latter  should  not  recorer  any  damaige  becaoK 
the  contract  was  not  in  writing.  The  enatenee  of  a 
contract  is  evidence  of  the  probable  amount  <^  loas  sus- 
tained. Suppose  the  plaintiffs  had  said,  'We  afaouU 
hare  made  such  and  such  a  contract  if  the  defiendanti 
had  performed  theirs/  and  the  jury  beliered  that  the 
plaintiffs  would  have  done  so,  that  would  sorely  hare 
been  evidence  of  the  amount  of  loss  occasioned  by  the 
defendants'  breach  of  contract/'  [Afellish,  contra,  said 
that  it  was  not  intended  to  rely  on  the  objection  that 
the  agreement^  not  being  in  writing,  was  void  by  the 
Statute  of  Frauds.]  Then  the  question  is,  whether  a 
clerk  or  other  person^  engaged  to  serve  for  a  term  of 
years^  may  not  insure  the  life  of  his  master :  he  has  an 
annuity  for  his  master's  life^  which  is  an  insurable 
interest.  At  the  time  the  policy  in  question  was 
effected  the  plaintifi^bad  an  interest  in  the  life  of  P^der  to 
the  extent  of  his  own  salary  for  the  unexpired  period  of 
about  five  years.  It  makes  no  difference  how  far  the  da- 
mage arising  from  the  death  of  the  life  insured  is  reduced 
after  the  making  of  the  policy ;  Dalby  v.  The  India  and 
London  Life  Assurance  Company ^  in  error  {a). 

The  second  ground  of  the  rule,  that  there  was  an  untiue 
declaration  in  the  policy  as  to  the  amount  of  the  plaintiff's 
interest,  is  not  raised  by  the  pleadings.     But  the  policy 

(«)  15  C.  B,  365. 
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8  not  avoided  by  such  a  declaration^  there  being  no        1863. 
noral  delinqnency  in  the  party  making  it.     [MeUish,  "hmdoiT" 
xmtr^  said  that  it  was  not  intended  to  rely  on  that        y^- 
xnnt.] 

The  fourth  ground  of  the  rule  is  the  same  as  the  se- 
»nd.  The  plaintiff  had  an  interest  in  the  life  of  Pedder, 
n  respect  of  his  salary^  for  the  remainder  of  the  period  of 
(even  years. 

MeUish  {Kemplay  with  him),  for  the  defendant. — The 
irindpal  question  is  whether  the  plaintiff  had  an  insur- 
kble  interest  in  the  life  of  Pedder,  either  in  respect  of 
KXX)/.  part  of  the  debt  due  firom  him  to  the  bank,  or  in 
"eqpect  of  his  salary  as  derk  to  the  bank  for  five  years. 
Sa  to  the  interest  depending  on  the  debt,  it  cannot  be 
ludntained  that  every  debtor  has  an  interest  in  the  life 
xf  his  creditor.  The  cases  decided  upon  stat.  9  &  10 
!%#.  c.  98.  do  not  lay  down  a  principle  applicable  to 
cases  under  stat.  14  G.  3.  c.  48.,  the  words  of  which  are 
lifferent.  [  Wightman  J.  We  are  all  agreed  that  there 
Ho  analogy  between  the  two  statutes.]  Stat  14  G.  3. 
48.  must  mean  that  no  insurance  shall  be  made  by 
^  person  or  persons  on  the  life  of  any  other  person  or 
=*:Bons  wherein  the  person  insuring  shall  have  no 
^^srest;  and  that  interest  must  be  a  legal  interest  as 
^'fcinguished  firom  an  expectation.  It  is  no  objection 
^^  a  contract  in  which  the  person  effecting  the  insu- 
^<je  is  interested  cannot  be  sued  upon  legally,  but 
^«  the  engagement  not  to  call  for  the  debt  of  the 
^intiff  was  merely  a  moral  one.  As  to  the  interest 
^^ing  firom  the  salary,  the  precise  language  of  sect.  1 
Quires,  and  sect.  3  assumes,  that  the  interest  should 
^  certain  and  of  a  particular  amount     Further,  the 
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1863.        contract  was  not  dependent  on  Pedder^m  life,  baft  wm  fiv 
jj^^j^jj      aeven  years.     [Crcww/^ton  J.     It  mig^ht  ba^en  ikaft  IW- 

_^-  der^  one  of  the  joint  contractorSy  was  tbe  only  one  wko 

could  pay  the  salary^  or  the  plaintiff  znigbt  be  interaiAed 
in  all  the  joint  contractors  being  alive.]  If  the  nhiy 
accruing  to  the  plaintiff  was  an  insurable  interest,  howii 
the  value  of  such  an  interest  at  the  time  tbe  policy  ¥» 
effected  to  be  ascertained  ?  It  involves  an  inquiry  into  die 
stability  of  the  firm ;  and  nothing  would  be  due  except 
for  services  rendered.  [^MeUar  J.  It  is  a  sr&ry  oommoii 
thing  for  a  clerk  to  insure  the  life  of  his  master.]  He  hsi 
no  insurable  interest  in  it  unless  he  receives  an  annnitf 
during  the  life  of  his  master.  The  person  insuring  mint 
be  in  the  position  of  a  creditor,  though  tbe  debt  may  be 
debitum  in  prsesenti  solvendum  in  futuro.  Tbe  Judge 
should  be  able  to  tell  the  jury  what  the  value  of  the 
employment  was  at  the  time  of  making  the  policy. 

Further^  if  the  plaintiff  had  an  insurable  interest  in 
the  life  of  Pedder,  it  did  not  exceed  one  year's  salary^  sad 
therefore^  the  damages  should  be  reduced  to  that  amount 

T.  Jones,  in  reply. 

Cur.  adv.  vult. 

WiGHTMAN  J.  {Feb.  13th)  delivered  the  judgment  of 
•     the  Court. 

There  are  two  questions  in  this  case.  The  first,  i^ 
whether  Hebdon  had  any  insurable  interest  at  all  in  the 
life  oi  Pedder ;  and  the  second^  whether^  assuming  thai 
he  had  an  insurable  interest^  the  payment  of  the  50O0L 
by  TJie  Glasgow  Life  Insurance  Company,  as  stated  in  the 
second  plea,  is  an  answer  to  the  plaintiff's  claim. 

With  respect  to  the  insurable  interest  of  the  plsintiff. 
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it  was  determined,  in  the  case  of  Halford  v.  Kymer  (a),  1868. 
tliat,  nnless  the  insured  have  a  pecuniary  interest  in  the  Hsbdov 
life  insured,  the  policy  is  void  by  the  14  G,  3.  c.  48. «.  1 .  ^J^, 
In  the  present  case  it  was  contended  for  the  plaintiff 
that  he  had  two  kinds  of  insurable  interest  in  the  life 
of  Peddety — one,  on  the  ground  of  a  promise  that  Pedder 
had  made  to  him  that  he  [Pedder)  would  not  enforce  the 
payment  of  any  debt  that  the  plaintiff  might  owe  him 
during  his  {Pedder^  lifetime,  and  the  other,  on  the 
ground  that  tiie  plaintiff  was  in  the  employ  of  Pedder 
at  a  salary  of  600/.  a  year,  under  an  agreement  that  the 
engagement  should  last  for  seven  years.  We  do  not  think 
that  the  first  kind  of  interest  in  the  life  oi  Pedder ^  namely 
that  he  had  said  that  he  would  not  enforce  payment  of 
debts  due  to  him  from  the  plaintiff  during  his  {Pedder^s) 
life,  without  any  consideration  or  any  circumstance  to 
make  such  a  promise  in  any  way  binding,  can  be  con- 
ndered  as  a  pecuniary  or  indeed  an  appreciable  interest  in 
the  life  of  Pedder,  The  other  kind  of  interest,  namely 
that  which  arises  from  the  engagement  by  Pedder  to  em- 
ploy the  plaintiff  for  seven  years  at  a  salary  of  600/.  a 
year,  may,  we  think,  be  considered  as  a  pecuniary  interest 
in  the  life  of  Pedder,  to  the  extent  at  least  of  as  much  of 
the  period  of  seven  years  as  would  remain  at  the  time 
the  policy  was  effected,  which  appears  to  have  been  about 
five  years.  This,  at  the  rate  of  600/.  per  annum,  would 
give  the  plaintiff  a  pecuniary  interest  in  the  life  of 
Pedder  to  the  amount  of  3000/.  which  would  be  suflScient 
to  sustain  the  present  policy,  which  is  for  2503/.  only. 

We  assume,  then,  that  the  plaintiff  had  a  pecuniary 
interest  in  the  life  of  Pedder  to  the  extent  of  2b00L  at 
the  time  he  effected  the  policy  with  the  defendant's  office. 

(a)  10  B.  #  a  724. 
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1863.        ^  ^^^^  ^  ^^'  ^^^  question  then  arisee  whether  paymeoty 
— Hbbdoh"   *^*®'  *^®  death  of  Pedder,  of  5000/.  by  another  life  imh- 
'':  ranee  Company^  with  whom  the  plaintiff  had  also  inanored 

Pedder's  life  to  that  amount^  is  a  bar  to  the  plaintiffi 
claim  by  virtue  of  the  3d  section  of  the  14  G.  3.  c.  4&, 
it  being  taken  as  a  fact  that  the  5000/.  included  all  Ae 
insurable  interest  that  the  plaintiff  had  at  the  time  d 
making  both  policies ; — in  fact  that  the  interest  of  the 
plaintiff  at  the  time  of  making  the  insurance  with  the 
defendant  was  the  same  as  that  which  he  had  when  he 
made  the  insurance  with  the  other  Company. 

It  was  contended  for  the  defendant  that^  admittiiig 
that  the  plaintiff  had  an  insurable  interest  in  the  life  of 
Pedder  to  the  extent  of  5000/.  at  the  times  when  both 
the  policies  were  effected,  the  payment  of  the  50002.  by 
the  Glasgow  Company  was  a  bar  to  the  recovery  by  the 
plaintiff  upon  the  policy  effected  with  the  defendant,  by 
the  terms  of  the  3d  section  of  the  before  mentioned 
statute,  which  provides  that  "  no  greater  sum  shall  be 
recovered  or  received  from  the  insurer  or  insurers  than 
the  amount  or  value  of  the  interest  of  the  in8iu*ed''  in  the 
life  which  is  the  subject  of  the  insurance ;  and  that,  as  all 
the  pecuniary  interest  of  the  plaintiff  in  the  life  of  P^edder 
was  recovered  from  the  Glasgow  Company,  he  was  not 
entitled   to  recover  from   another  set  of  insurers  the 
amount  of  interest  which  was  included  in  the  insurance 
with  them.     It  was  said  that,  if  this  were  otherwise,  the 
object  of  the   statute  would  be  defeated,  as   a  small 
amount  of  insurable  interest  might  be  made  the  founda- 
tion for  a  great   number  of  insurances,   each  to  the 
amount  of  the  whole  of  the  interest  of  the   insured; 
and,  if  he  could  recover  upon  each  of  these,  it  would  be 
against   the  words   of  the   3d  section  of  the  statutei 
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irhich  are^  that  the  inaured  shall  only  recover  from  the       1868. 
usurer  or  insurers  the  amount  of  his  interest^  mean-      H^i^H^ 
ng  that,  whether  there  is  one  or  many  insurers,  he  can       -yvisr 
)nly  recover  from  all  or  any  the  amount  or  value  of  his 
nterest. 

This  raises  a  question  which  does  not  appear  to  have 
ome  under  the  consideration  of  the  Courts  in  any  of 
he  cases  which  were  cited,  and  seems  to  depend  upon 
he  meaning  of  the  legislatnre  in  the  use  of  the  words 
insurer  or  insurers''  in  the  3d  section  of  the  Act.  It 
ras  said  that,  in  the  use  of  the  word  *^  insurers''  in  the 
loral  as  well  as  the  word  ''  insurer"  in  the  singular,  the 
egislature  may  have  intended  that,  whether  there  were 
nany  insurances  or  only  one,  the  person  insuring  should 
^y  receive  the  amount  of  his  interest  in  the  life  insured ; 
n  the  other  hand  it  is  said  by  the  plaintiff  that  in  the 
Be  of  the  word  "insurers"  the  legislature  must  be  un- 
^mtood  to  have  contemplated  the  case  of  several  per- 
Oa  being  insurers  in  one  policy,  and  intended  that  the 
'tmed  should  receive  no  more  upon  any  policy  or  policies, 
G^her  granted  by  one  or  more,  than  the  amount  of  his 
tt^able  interest. 
««cx>king  to  the  declared  object  of  the  legislature,  we 

of  opinion  that  though,  upon  a  life  policy,  the  insur- 
^  interest  at  the  time  of  the  making  the  policy,  and 
'  ^he  interest  at  the  time  of  the  death,  is  to  be  consi- 
■^^j  it  was  intended  by  the  8d  section  of  the  Act  that 
-  ixisured  should  in  no  case  recover  or  receive  from  the 
^^ers  (whether  upon  one  policy  or  many)  more  than 
^  insurable  interest  which  the  person  making  the  in- 
^^^ce  had  at  the  time  he  insured  the  life.  If  for  greater 
^^^Urity  he  thinks  fit  to  insure  with  many  persons  and 


terms  of  the  8d  section  of  the  statute  from  ] 
or  receiving  any  more  firoin  the  others.  Any 
arising  firom  the  supposed  hardship  of  allowii 
Burers  in  such  a  case  to  receive  and  retain  the 
iirithout  being  obliged  to  pay  the  consideraticm 
such  premiums  were  paid^  would  be  equally  ap{ 
the  case  of  marine  insurances,  upon  which, 
many  policies  there  may  be^  the  underwriters 
liable  to  the  extent  of  the  value  insured. 

We  arc^  therefore,  of  opinion  that  the  secoE 
good^  and  that  it  was  proved  upon  the  trial, 
the  defendant  is  entitled  to  judgment  upon  thee 
and  also  to  have  the  verdict  entered  for  him 
second  plea. 

Rule  absolute  to  enter  the  v 
the  defendant  on  the  sea 

Judgment  on  the  demurre 

defendant. 
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1868. 


The  Overseers  of  Willesden,  appellants,  The  C'jf^?'  istL 
Overseers  of  Paddington,  respondents.  

Settlement, 
RerUmg  a 
By  apreement,  dated  December  2d,  1859,  a  cottage  was  let  by  A.  to   tenement, 
B.  for  three  months  from  the  25th  December,  1859,  at  the  yearly  rent   6  (r.  4.  c.  57* 
of  18/.,  the  first  monthlj  payment  to  be  made  on  the  25tn  January,   «.  2. 
1850 ;  three  months*  notice  from  either  party  to  the  other  to  be  a  suffi** 
cient  notice  to  quit.    B.  haTins  occupied  the  cottage  for  eighteen  months 
under  this  agreement :  Held  that  he  gained  a  settlement  by  renting  a 
tenement  for  one  whole  year,  within  stat  6  (r.  4.  c.  57.  a,  2. 

C  FECIAL  case  stated  by  consent  under  stat.  12  Sc  13 
FicL  c.  45.  s.  11. 

An  order  had  been  made  by  two  justices  for  the  re- 
moval  of  Joseph  Whurr,  widower,  and  his  six  lawful 
children,  from  the  parish  of  Paddington  to  the  parish  of 
Willesden,  both  in  the  county  of  Middlesex,  and  due 
notice  of  appeal  against  the  order  had  been  given. 

Joseph  WhuTTy  the  pauper,  on  the  2d  December,  1859, 
entered  into  the  followingagreement  in  writing: — "Agree- 
ment made  this  2d  day  of  December,  1859,  between 
John  Hunter,  Esq.,  George  Mayer,  Esq.,  and  Maria 
Cramer,  widow,  executors  to  the  late  George  Mayer,  Esq., 
of  the  one  part,  and  Joseph  Whurr,  foreman  to  Mr. 
Quarterman,  on  the  other.  The  said  John  Hunter,  Esq., 
and  others  aforesaid,  agree  to  let  and  the  said  Joseph 
Whurr  agrees  to  take  the  four  roomed  cottage  next  to 
Mr.  Higgs,  at  Willesden,  for  three  months  from  December 
25th,  1859,  at  the  yearly  rent  of  18/.,  the  first  monthly 
payment  to  be  made  the  25th  January,  1860,  free  from  all 
taxes  and  assessments  and  water  rates,  which  are  to  be 
paid  by  the  tenant,  and  allowed  to  him  out  of  the  rent : 

VOL.    III.  2   R  B.   &  8. 
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Orors'-ers  of 

WiLLESDEH 
▼. 

Overeeere  of 

PADDI5GT05. 
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and  it  is  hereby  agreed  that  three  months'  notioe  bm 
either  party  to  the  other  shall  be  a  snffident  notice  to 
quit ;  and  the  said  Joseph  }Fhurr  agrees  npon  reooriBg 
such  notice  to  give  up  quiet  possession  of  the  said  cot- 
tage to  the  said  John  Hunter,  Esq.,  and  others  as  afive^ 
said.  (Signed)  "  JoMejA  Whwrr." 

''  Witness  Alex.  Todd.'' 

Joseph  Whurr  occupied  the  cottage  nnder  the  agro- 
ment  for  about  eighteen  months^  firom  the  25th  DeeoAoj 
1859^  and  paid  some  of  the  rates  in  respect  of  the  same; 
and  it  was  conceded  that  he  gained  a  settlement  in  WUkS" 
den,  by  the  payment  of  rates  and  by  residing  there,  if  be 
bona  fide  rented  such  cottage  ^'for  the  term  of  one  whole 
year/'  under  stat.  6  G.  4.  c.  57.  «.  2. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  terms  of  the  agreement^  Joseph  Whwrr  rented 
the  cottage  for  the  term  of  one  whole  year,  so  as  therebj 
to  gain  a  settlement  in  the  parish  of  Willesdetu 

If  the  Court  should  answer  the  question  in  the  afS^ 
mative,  the  order  of  removal  was  to  be  confirmed;  if  in 
the  negative,  the  order  was  to  be  quashed. 


Metcalfe,  for  the  respondents. — The  agreement  ope- 
rated as  a  demise  for  three  months  certain,  and  after- 
wards for  an  indefinite  period ;  so  that,  after  the  expira- 
tion of  the  first  three  months,  it  became  a  yearly  tenancy 
determinable  by  three  months'  notice.  (He  was  then 
stopped.) 


^ 


Under  down,  for  the  appellants. — The  tenancy  under 
the  agreement  was  for  six  months  at  least,  and  after- 
wards from  three  months  to  three  months ;  therefore  the 
presumption  that  a  holding  for  an  indefinite  period  must 
be  understood  to  be  a  yearly  holding  does  not  arise :  other- 
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ise  if  a  person  took  lodgings  for  one  week  under  an  agree-        1863. 

lent  such  as  this,  and  continued  in  them  after  the  first    OTeraeere  of 

eek,  he  would  become  a  yearly  tenant    In  Reg  v.  The    ^^^^^^^^ 

nhabitarUs  of  Chawton  (a)  the  words  of  the  agreement   ^^rs^era  of 

ere  ''for  the  term  of  six  months  from  &c.,  and  so  on, 

nr  six  months  to  six  months,  until    one  of  the  said 

arties  shall  give  to  the  other  of  them  six  calendar  mouths* 

otice,  &c.^'  and  that  was  held  to  be  a  taking  for  a  year. 

lut  here  the  tenancy,  being  determinable  at  the  end  of 

ay  three  months,  is  inconsistent  with  a  yearly  tenancy. 

Q  Bex  V.  The  Inhabitants  of  Huratmonceaux  {b\  where 

house  was  occupied  under  an  agreement  at  a  yearly 

mt  of  twenty  guineas  to  be  paid  weekly,  and  either 

arty  to  be  at  liberty  to  determine  the  tenancy  by 

iree  months'  notice  from  any  quarter  day,  the  pauper 

as  held  to  gain  a  settlement,  because,  as  Bayley  J.,  in 

eljyering  the  judgment  of  the  Court,  p.  556,  said,  ''he 

ocupied  the  house  for  a  whole  year,  and  paid  the  rent, 

hich  exceeded  10/.  during  the  same  period/'     {Wight- 

^an  J.     After  the  pauper  had  held  for  four  months, 

ight  not  the  holding  be  determined  at  the  end  of  three 

>nths  firom  that  time  ?]   The  notice  must  expire  at  the 

d  of  three  months  firom  the  end  of  the  former  taking 

"     three  months.     {Wightman   J.      The  rent  being 

^idy  raises  a  prima  facie  presumption  of  a  yearly  ten- 

:^.     In  Birch  v.  Wright  (r),  cited  in  the  judgment  in 

J«r  V.  The  Inhabitants  of  Hurstmonceaux  {d),  Duller  J. 

ci,  "  If  a  tenant  from  year  to  year  hold  for  four  or 

^  years,  either  he  or  his  landlord  at  the  expiration  of 

^-t  time  may  declare  on  the  demise  as  having  been 

<a)  1  Q,  B,  247.  (A)  IB.^C.  561. 

(c)  1  T.  B.  378.  380.  {d)  7  B.  f  C  561.  666. 
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Overseers  of 
W1LLE8DEM 

▼. 
OverBeers  of 
Paddinoton. 


made  for  such  a  number  of  years/'  and   BayUy  J., 

delivering  the  judgment  of  the  Court  in  the  latter 

case^  adds^   ''On  the  like  principle^  in  this  case  the 

taking  by  the    pauper  is  to  be  considered   a  lease 

for  one  whole  year  in  its  creation,  although  an  event 

might  happen  by  which  the  original  interest  so  cr^ 

ated  in  the  first  instance  would  be  changed.'^]    In 

Birch  V.  Wright  there  was  a  tenancy  from  year  to 

year.     \^Crompton  J.     A  holding  from  three  monthi 

to  three  months  is  so  unusual  that  a  yearly  holding 

would  rather  be  presumed,  if  the  words  are  consistent 

with  it.]     In  the  present  case  the  ho^ng  is  in  the  first 

instance  distinctly  created  for  three  months.    A  yearly 

rent  is  named  for  the  sake  of  convenience,  and  not  with 

the  intention  of  fixing  the  period  of  the  tenancy. 


Metcalfe  was  not  called  upon  to  reply. 


WioHTMAN  J.  In  these  cases  everything  depends 
upon  the  particular  words  in  the  agreement ;  and  it  » 
difficult  to  find  an  authority  to  guide  us  in  constroing 
it  We  must  endeavour  to  ascertain  the  reaaooahle 
intention  of  the  parties  looking  at  the  whole  of  thedocn- 
ment.  I  think  that  here  the  intention  was,  that  thov 
should  be  a  demise  for  three  months  certain  fr(m  the 
25th  December,  1859,  but  that,  if  the  parties  shouH 
go  on  as  landlord  and  tenant  after  that  time,  then  it 
should  be  a  yearly  tenancy  at  the  rate  of  181  a  ^^ 
payable  monthly,  and  determinable  by  giving  three 
months'  notice,  which  I  think  may  be  given  at  any  tin^ 
and  need  not  be  a  notice  expiring  at  any  particular  p*'^ 
of  the  year.    Then,  the  pauper  having  occupied  for  rt>f^ 
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tlian  a  year,  he  has  rented  a  tenement  for  the  term  of  one        1868. 
whole  year  within  the  meaning  of  stat  6  G.  4.  c.  57.  s.  2.,    overseers  of 
and  therefore  gained  a  settlement  in  the  appellant  parish.    Willesden 

Overseers  of 
Paddxkqton. 
Cbompton  J.     It  is  difficult  to  make  out  what  the 

parties  intended  by  this  informal  agreement.  But  theonly 
qaestion  here  is  whether  the  pauper^  having  continued  in 
occupation  for  eighteen  months^  held  under  an  agreement 
for  a  yearly  tenancy.  In  Doe  d.  Pitclier  v.  Donovan  (a) 
Chambre  J.  said :  "  If  it  was  a  tenancy  from  year  to  year, 
with  a  quarter's  warning,  it  would  be  a  quarter  ending  with 
the  year :  but  if  it  were  a  demise  for  one  year  only,  and 
then  to  continue  tenant  afterwards,  and  quit  at  a  quarter's 
notice,  it  would  be  a  quarter  ending  at  any  time.'' 
That,  however,  was  said  in  a  case  where  the  Court  had 
to  determine,  not  whether  there  was  a  yearly  tenancy^ 
but  at  what  time  the  notice  to  quit  should  be  given.  Then 
what  would  be  the  holding  under  this  agreement,  if  there 
were  no  provision  about  notice  ?  Although  the  agreement 
is  dated  the  2d  December^  the  tenancy  is  to  commence 
at  the  usual  time  and  is  at  a  yearly  rent,  how  payable  does 
not  matter;  though  that  it  is  payable  monthly  is  rather 
against  the  contention  of  the  appellants,  because  if  the 
tenancy  was  to  be  from  three  months  to  three  months 
the  rent  would  probably  have  been  so  payable.  It  was 
sn^ested  that  there  was  a  tenancy  for  six  months  cer- 
tain, and  afterwards  from  three  months  to  three  months, 
l)at  that  is  an  unusual  tenancy,  and  I  do  not  see  how,  on 
that  supposition,  the  notice  would  operate.  The  latter 
part  of  the  agreement  assumes  that  after  the  three 
months  the  holding  will  be  such  as  to  require  a  notice 
to  quit :  then,  the  period  of  holding  being  left  uncer- 
(a)  1  Taunt.  335.  557. 


598  HILARY  VACATION. 

1S63.        tain,  the  law  presumea  a  vearlv  holding.    My  impresaioo, 

OT^*>r^  --.t    though  not  without  doubt,  is  that  after  the  ezpintion 

WiLL^MDu   ^f  ^^  g^^  ^1^^^  months  this  was  a  holding  for  m  year, 

OreTseenor    ^^|j  liberty  to  put  an  end  to  it  npcm    giving   three 

months'  notice. 


Mellor  J.  I  think  Mr.  Metcalfe  stated  truly  what 
was  probably  the  intention  of  the  parties  to  this  agree- 
meiit,  yiz.,  that  there  should  be  a  tenancy  for  three 
months  on  trial,  and,  if  it  continued  beyond  that,  it 
should  be  a  yearly  tenancy  determinmble  by  m  three 
months'  notice;  and  the  governing  circomstanees  l^^ing 
to  this  conclusion  are  that  there  was  to  be  a  yearly  rent 
and  a  notice,  which  would  not  have  been  required  if  the 
tenancy  was  fix)m  three  months  to  three  months. 

Order  of  removal  confirmed. 


Friday, 
Fdfruary  13tb. 


Budge,  appellant,  Parsons,  respondent. 
Same,  appellant.  Same,  respondent. 
These  two  cases  are  reported,  ante,  pp.  879,  882. 


^ 
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e  Overseers  of  Salford,  appellants,  The  Over-  Friday, 


seers  of  Manchester,  respondents. 


Febrrmry  13th. 


"Pauper* 

tat.  24  &  25  Vict,  c.  55.,  passed  on  Ist  August,  1861,  by  sect,  1  enacts,   ^^^^jf 
at  after  the  25th  March  next  the  period  of  three  years  shall  be  sub-    o.  ^  ^  s-'l'^ 
ited  for  that  of  five  years  specified  in  sect.  1  of"  stat.  9  &  10  Vict,    jr^.^^'  ^g  ^  j 
}^  "and  the  residence  of  a  person  in  any  part  of  a  union  shall  have    K%«,i»,L  of  * 
same  effect  in  reference  to  the  provisions  of  the  said  section  as  a  fr^«/>^^/-- 
ience  in  any  parish."    On  the  12th  March,  1862,  a  township  com-  ^*«*^^^^''^*- 
ed  in  a  union  obtained  an  order  for  the  removal  of  a  pauper  who 
resided  in  the  union  for  three  years  next  before  the  application  for 
Older:  the  order  was  executed,  and  there  was  no  appeal    Held  that, 
removal  being  illegal,  the  removing  township  could  not  recover,  under 
.  4&  bW.  4.  c.  76.  8.  84.,  the  expense  of  maintaining  the  pauper 
I  the  time  of  sending  notice  of  chargeability  to  the  time  of  removfu. 

I ASE  stated  tinder  stat.  20  &  21  Vict  c.  43.  s.  2. 

r 

At  a  Petty  Session  for  the  borough  of  Salford, 
den  before  Henry  Leigh  Trafford,  Esq.,  stipendiary 
gistrate  for  the  division  of  Manchester,  an  informa- 
1  and  complaint  was  preferred  by  the  overseers  of  the 
nflhip  of  Saiford  against  the  overseers  of  the  town- 
>  of  Manchester,  under  stat.  4  &  5  W,  4.  c,  7Q>  s.  84., 
ging  that,  by  an  order  of  two  justices  for  the  borough 
^Iford,  bearing  date  the  12th  March,  1862,  Charles 
eUey  and  Rachel  his  wife,  and  their  child  Emma,  then 
oally  chargeable  to  the  township  of  Salford^  were 
iered  to  be  removed  from  the  township  of  Salford 
the  township  of  Manchester,  in  the  county  of  Lan- 
ier, as  the  place  of  their  last  legal  settlement,  which 
ter  of  removal  had  since  been  carried  into  execution, 
1  the  sum  of  2/.  6«.  8r/.  for  the  maintenance  of  the 
apers  was  duly  demanded  from  the  overseers  of  the 
^ship  of  Manchester  on  the  28th  June  last,  but  which 
B  then  refused,  and  still  was  neglected  to  be  paid,  and 
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1868.       that  no  notice  of  appeal  had  been  giyen  against  the 
order. 


T. 

Oreneen  of 

HjLXCHKflTBB. 


Orerseera  of 

Salfokd  rpy^Q  magistrate  dismissed  the  information  and  com- 

plaint 

The  order  of  removal,  dated  the  12th  March,  1868^ 
had  been  duly  obtained  and  executed,  and  there  was  do 
appeaL  And  the  appellants  had  incurred  the  sam  of 
2/.  6s.  Sd.  for  the  maintenance  of  the  paupers  from  ilie 
time  of  their  having  sent  a  notice  of  the  chargeahility 
of  the  paupers  1  '  the  respondents  to  the  time  of  tlie 
removal,  which  sum  had  been  duly  demanded  from  the 
respondents,  and  they  had  neglected  and  refused  to  piy 
the  same. 

It  was  admitted,  on  the  part  of  the  respondents^  that 
the  settlement  of  the  paupers  was  in  their  township  of 
Manchester,  and  that  the  order  of  removal  was  lawful^ 
made ;  but  it  was  contended  by  them  that  they  were 
not  liable  to  pay  the  said  sum,  inasmuch  as  the  removal 
of  the  paupers  was  an  illegal  act  by  reason  of  stat 
24  &  25  Vict  c.  55.  having  subsequently  come  into 
operation,  and  the  paupers  having  resided  for  three  yean 
next  before  the  application  for  the  order  of  removal  in  the 
Salford  Poor  Law  Union,  in  which  union  the  township 
of  Salford  is  situate,  and  thereby  having  gained  a  status 
of  irremovability  in  Salford  by  virtue  of  sect.  1  of  staL 
24  &  25  Vict  c.  55.,  which  enacts,  "  That  after  the  25th 
day  of -SfarcA  next '*  {i.e,  1862)  "Xh^  period  of  three  yean 
shall  be  substituted  for  that  of  five  years  specified  in  the 
first  section  oV  stat.  9  &  10  Vict  c.  QQ.,  "  and  the  resi- 
dence of  a  person  in  any  part  of  a  union  shall  have  the 
same  e£Pect  in  reference  to  the  provisions  of  the  said 
section  as  a  residence  in  any  parish.^' 

It  was  admitted  by  the  appellants  that  the  paupen 


\ 
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had  resided  within  the  limits  of  the  Salford  Poor  Law        1303^ 
Union  for  the  term  of  three  years  and  upwards  prior  -r -- 

•^  ^  ^  Overseers  of 

to  the  granting  of  the  order  of  removal :  hut  they  con-  Salford 
tended  that  the  1st  section  of  stat.  24  &  25  VicL  c.  55.  Overseers  of 
had  a  prospective  operation  only^  and  that  a  status  of 
irremovability  could  not  be  obtained,  under  that  section, 
unless  the  whole  or  part  of  the  three  years*  residence  in 
a  union  was  subsequent  to  the  25th  March,  1862,  and 
therefore  that  a  prior  residence  in  the  union  was  not 
within  the  Act  in  question,  and  that  they  were  entitled 
to  be  repaid  the  sum  in  question. 

The  magistrate,  being  of  opinion  that  the  1st  section 
of  stat.  24  &  25  Vict.  c.  55.  had  precisely  the  same 
operation  as  the  1st  section  of  stat.  9  &  10  Vict.  c.  66., 
gave  his  determination  against  the  appellants,  on  the 
grounds,  firstly,  that  the  Act  in  question  had  a  retrospec- 
tive effect ;  secondly,  that  the  order  of  removal  was,  in 
fact,  rendered  void  by  the  operation  of  the  statute ;  and, 
thirdly,  that  the  respondents  were  not  liable  to  pay  the 
amount  claimed  for  the  maintenance  of  the  paupers ; 
and  he  stated  the  question  for  the  opinion  of  this  Coiut 
to  be,  whether  the  1st  section  of  stat  24  &  25  Vict.  c.  55. 
has  a  retrospective  or  merely  a  prospective  operation ; 
if  the  former,  then  the  judgment  was  to  stand  for  the 
respondents;  if  the  latter,  then  the  judgment  was  to  be 
entered  for  the  appellants. 

Wehby yior  the  appellants.— The  enactment  in  stat  24 
fc  25  Vict.  c.  55.,  passed  on  the  1st  August,  1861,  which 
came  into  operation  on  the  25th  March,  1862,  only  affects 
orders  of  removal  made  after  that  day ;  and  acts  done 
antecedently,  except  only  the  removal  of  a  pauper, 
are  not  avoided  by  it  The  order  of  removal  made 
under  stat.  9  &  10  Vict,  c,  66.  was  good  when   it  was 
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1863.       madc^  and  the  intervention  of  stat.  2^4  &  25  VkL  e.  55. 
Orerseenof    ^^^^  ^^^  make  it  inoperative,  except  as  to  the  lemonl  d 
the  paupers. 


8ALF0RD 

▼. 

Orcneen  of 
Mavcuester. 


ilf(7iiA^  contra. — The  question  is  not  that  stated  in  tk 
case :  but  whether  the  magistrate  would  have  been  jiisd- 
fied  in  making  an  order  for  2/.  6^ .  for  the  maintenuiee 
of  the  paupers.  Stat.  9  &  10  Vict.  c.  66.  forbids  the  re- 
moval of  a  pauper  after  the  passing  of  that  Act,  as  wd 
as  the  granting  of  an  order  for  his  remoTal,  when  he  ha 
resided  in  the  parish  for  five  years ;  and  the  effect  of 
stat.  24  &  25  Vict.  c.  55.  s.  1.  is  to  substitute  the  period 
of  three  years  for  five  years  in  the  former  statute,  hi 
Reff.  V.  The  Inhabitants  of  St.  Mary,  IFhitecIiapel  {a)  it 
was  held  that  the  removal  of  a  widow  within  twdre 
months  after  the  death  of  her  husband  after  stat.  9  &  10 
Vict  c.  66.  s.  2.  was  illegal  and  a  good  ground  of  appeil, 
although  the  order  of  removal,  having  been  made  before 
the  passing  of  the  statute,  was  valid.  The  order  of  re- 
moval still  remains  valid  as  evidence  of  the  settlement ; 
but  the  pauper  cannot  be  removed  under  it ;  Reg.  v.  The 
Inhabitants  of  Glossop  {b) ;  and  the  expense  of  the  main- 
tenance must  be  borne  by  the  union  in  which  the  pauper 
had  gained  a  status  of  irremovability.  By  stat.  11  &  12 
Vict.  c.  110.  s.  3.,  all  costs  incurred  in  the  relief  of  pau- 
pers irremovable  by  virtue  of  stat.  9  &  10  Vict,  c.  66.  are 
charged  upon  the  common  fund  of  the  union  in  which 
the  parish  is  comprised.  [fVightman  J.  Heg.,  v.  The 
Inhabitants  of  St.  Mary,  fVhitechapel  {a),  is  in  point! 
[He  was  then  stopped.] 

Webby,  in  reply. — In  Rey.  v.  St.  Mary,  Whitechapel(a\ 

(a)  12^.^.120.  (h)  12  <^.  B.  II7. 
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the  question  being  whether  the  pauper  was  irremovable,        1863. 
the  statute  necessarily  acted  retrospectively.     The  ques-     overacere  of 
tion  here  is  whether  a  parish,  which  has  obtained  a  lawful      Sal^fobd 
order  of  removal,  ought  to  pay  the  costs  of  maintaining    OTereeere  of 
the  pauper  from  the  time  of  sending  notice  of  charge- 
ability  to  the  time  of  removal.       {MeUor  J.     The  lia- 
bility to  pay   those  costs  must  follow  the  power  to 
remove.]    They  were  incurred  before  stat.  24  &  25  Vict. 
c.  55.  8.  1.  came  into  operation.    [Mellor  J.  The  statute 
has  worked  injustice  to  this  extent,  that  the  appellants 
are  not  entitled  to  be  reimbursed  the  expenses  which 
they  would  have  been  reimbursed  if  the  order  had  been 
carried  out.     Wightman  J.    The  principle  laid  down  in 
Reg.  V.  The  Inhabitants  of  St  Mary,  JVhitechapel  (a),  is 
that,  if  a  statute  intervenes  to  prevent  a  valid  order  of 
removal  being  carried  out,  the  parish  obtaining  that 
order  cannot  remove  the  pauper.     MeUor  J.    The  pau- 
per must  remain  with  the  appellants,  and  therefore  they 
are  liable  for  his  maintenance.] 

Per  Curiam.    (Wiohtman  and  Mellor  JJ.) 

Judgment  for  the  respondents. 

(a)  12  Q,  B.  120. 
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1863. 

F«W/yi3th.  The  Queen  against  The  Inhabitants  of  Babtos 


Settlement. 
Apprentice- 
ship. 


UPON  Ibweli*. 


By  indenture  of  the  29tli  September^  1845,  IT.  was  apprentioed  to  J, 
in  the  township  of  B.  for  five  years ;  there  were  covenaDts  bj  the  uitv 
to  pay  weekly  wages,  and  by  the  father  to  proTide  board  and  lodgiig 
during  the  apprenticeship.  On  each  Saturday  dmiiig  the  tcm  Xi 
works  closed  at  two  o'clock  in  the  afternoon :  throughont  the  tem  ths 
pauper  resided  and  slept  every  night  except  Saturday,  and  oceuiciulf 
Sund^Vj  at  lodging  in  B. ;  on  each  Saturday  after  leaving  work  beiM 
until  shortly  a^r  nis  marriage,  to  the  hoose  of  his  father,  who  lived  ii 
M. :  he  slept  there  on  Saturday  night,  and  occasionally  on  Sumday  mgh 
and  returned  to  his  work  on  Monday  mominff.  Shortly  after  his  wMt 
riage,  which  took  place  about  a  year  before  the  expiration  of  the  tcn^ 
he  slept  at  his  father-in-law's  house,  which  was  also  in  3f^  on  AiNr* 
day  nights,  and  occasionally  on  Sunday  nights.  For  the  last  ei^tMi 
months  or  two  years  of  the  term  he  lodged  at  the  house  of  C  in  B„  cioept 
on  Saturday  night«,  when  C.  required  the  room  which  he  occimied  £r 
members  of  her  own  family  who  came  to  see  her  on  that  day.  He  skfi 
at  his  lod^gs  on  the  night  of  Friday  the  27th  September,  1850^ « 
about  two  in  the  afternoon  of  the  next  day  left  off*  work  and  went  to  U^ 
and  slept  there  that  night  and  also  on  the  Sunday  nig^t.  On  tli* 
Monday  morning  he  returned  to  N.,  and  worked  one  week  at  tltf 
same  rate  of  wages,  and  then  left.  Held,  that  he  slept  in  JK  as  aa 
apprentice  on  the  last  night  of  his  apprenticeship,  and  Uieiefine  gained 
a  settlement  there. 


TTPON  appeal  at  the  Quarter  Sessions  for  the  city  of 
Manchester y  in  April,  1862,  against  an  order  for 
the  removal  of  Sarah  Ann  Kay  and  her  five  children 
(the  eldest  of  whom  was  not  above  eleven  years  of  age) 
from  the  township  of  Hulme  to  the  township  of  Bartm 
upon  Irwell,  in  the  county  of  Lancaster,  the  order  was 
confirmed,  subject  to  the  following  case. 

Charles  Kay,  the  husband  of  Sarah  Ann  Kay,  was, 
by  indenture  bearing  date  the  29th  September y  1845, 
bound  apprentice  to  Messrs.  Nasmyth  &  Co.,  of  Pairi^ 
croft,  in  the  township  of  Barton  upon  Irwell,  engineen 
and  ironfounders,  for  the  term  of  five  years  from  the 
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date  of  the  indenture.  In  the  indenture  there  was  con-  1863. 
tained  a  covenant  on  the  part  of  the  masters  to  pay  the  The  Quben 
apprentice  certain  weekly  wages^  and  a  covenant  by  the  g^^^J^  jj^^^ 
apprentice's  father  to  provide  him  with  board  and  lodg-  lawBLL. 
ing  during  the  continuance  of  the  apprenticeship.  Kay 
entered  the  service  of  Messrs.  Nasmyth  immediately 
after  the  execution  of  the  indenture^  and  continued  in 
their  service  for  the  full  term  of  five  years,  in  manner 
hereinafter  mentioned.  On  each  Saturday  during  the 
whole  of  the  term  of  the  apprenticeship  Messrs.  Nas- 
mytii^B  works  closed  at  two  o'clock  in  the  afternoon.  This 
is  the  hour  at  which  it  is  usual  for  works  of  a  similar 
description  in  the  neighbourhood  of  Barton  upon  Irwell 
to  dose  on  the  Saturday.  Throughout  the  term  of  the 
apprenticeship  Kay  resided  and  slept  every  night, 
except  Saturday,  and  occasionally  Sunday,  at  lodgings 
in  Barton  upon  Irwell,  first  at  a  house  in  King  Street,  next 
at  a  house  in  Vicar  Street,  and  lastly  at  the  house  of  a 
woman  named  Nancy  Chadwick.  On  each  Saturday,  after 
kaving  work  about  noon,  he  regularly  went,  until  shortly 
tfter  his  marriage,  to  the  house  of  his  father,  who  lived  in 
ifanchester,  about  six  miles  from  Patricroft.  Here  he 
lept  on  the  Saturday  nights  regularly,  and  occasionally 
ex  the  Sunday  nights  also,  and  returned  to  his  work  at 
\Mtrieroft  on  Monday  morning.  Shortly  after  Kay*^ 
i^urriage,  which  took  place  about  a  year  before  the  expi- 
a.'€don  of  the  term  of  his  apprenticeship,  he  used  to  sleep 
b  his  father-in-law's  house,  instead  of  his  own  father's, 
■^  the  Saturday  nights  and  occasionally  on  the  Sunday 
i^hts  also :  the  father-in-law,  however,  lived  in  Manchester 
^  weU  as  the  father.  For  the  last  eighteen  months  or  two 
of  the  term   Kay  lodged    at  the   said   Nancy 


Tift  ^-  ixi    }«••  T^fcc  "JIT  i£  -iLs  -sue  nf  : 

ifcnilj  •a-mt  1*?^  ^:  «»  its  a 

\ufrji  iz  iis  uiiiri.r* ix  Iterkrwfi  ok  sSae  si^iit  of  /nif 
tj«t  zTzL  3^zc*mti0rr.  \^\\  szc  s^DHC  two  m  Ae  jAb- 

aoi  iljt',  '.c  :ifr  iZtVwrjLz  Smmiay  ss^kx.     Oil  tke  i 
iL^  3/v%^^  ^'Zvz^^z  K^  resumed  to  \ 

tber.  >f:.     Al^vr^^^ier  JTis^  loept  more  tlim  fixtr  i 

ac  Fa-trkrcfL  aj^i  iztore  tLac  fcAtr  lu^lits  in 

III  :L^  i::ci.:L  of  A^ptst,  IMl,  JCigf  A^.t^^l  Ui  ^tt, 

Sarah  AmM  Key,  &od  hif  ^udiIt,  and  left 

able  to  :Le  totri^Lip  of  Hulmt^  where  tlicy ' 

at  the  tiaie  of  hi*  desertion. 

Oa  y^hs^i  fj{  the  appellants,  it  was  contended  tkit 
the  bight  of  the  2Sth  StpUmber,  1830^  was  the  ni^ 
of  the  hkht  dav  of  the  apprenticeship,  and  that  as  the 
pauper's  husband  slept  at  the  townahip  of  J/oadbifer 
on  that  night,  he  consequently  gained  a  settlement 
there. 

On  the  part  of  the  respondents  it  was  denied  that  the 
apprenticeship  was  subsisting  on  the  night  of  the  28A 
tSeptember,  ISTjO,  and  if  it  was  subsisting,  that  thonrii  in 
fact  the  pauper's  husband  did  sleep  in  ManchcMier  on  the 
night  of  each  Saturday,  and  on  the  night  of  the  &iter> 
day  which  was  the  last  day  of  his  apprenticeship,  «H» 
residence  had  no  reference  to,  and  was  not  in  furtheranoe 
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)f  his  apprenticeship,  and  that  therefore  no  settlement        1868. 
n  Manchester  was  gained.  The  Quebh 

The  deputy  Recorder  entertained  the  view  taken  by  b^u^J^  ^^^^^ 
he  respondents  and  confirmed  the  order.  Immvll, 

If  the  Court  should  be  of  opinion  that  the  view  taken 
yy  the  respondents  was  the  correct  one,  then  the  order  of 
ostices  and  the  order  of  Sessions  were  to  stand ;  otherwise 
;hey  were  to  be  quashed. 

Hapwood,  in  support  of  the  order  of  Sessions. — First, 
^e  apprenticeship  came  to  an  end  at  two  o'clock  in  the 
afternoon  of  Saturday,  the  28th  September,  1850,  that 
being  the  hour  at  which  the  master's  works  always  closed 
»i  Saturday;  Rex  v.  The  Inhabitants  of  Ribchester  {a). 
H^ightman  J.  Suppose  the  master,  for  some  urgent 
tttter,  required  the  apprentice  to  work  after  two  o'clock, 
?  must  have  worked.] 

Secondly.  The  sleeping  of  the  apprentice  being 
Manchester,  out  of  the  parish  in  which  his  mas- 
JIb'  works  were,  was  not  referable  to  or  in  further- 
^cse  of  the  service  under  the  apprenticeship:  it  was 
^Qiatter  of  indulgence  from  his  masters,  or  in  pur- 
^Oice  of  an  arrangement  between  him  and  the  land- 
l^jr  of  his  lodgings,  who  was  not  able  to  give  him 
l^lging  on  those  nights.  [Mellor  J.  His  masters  did 
*^  covenant  to  provide  him  with  board  and  lodging 
ywhere.]  In  Rex  v.  Ilkeston  {b)  an  apprentice,  who 
"^[  and  worked  with  his  master  in  the  parish  of  likes- 
^»  went  home  to  his  father's,  in  the  parish  of  Radford, 
'^37  Saturday,  and  slept  there  on  Saturday  and  Sunday 
^Iits,  with  his  master's  leave,  and  returned  to  work  on 
Monday  morning  :  the  apprentice,  having  returned,  and 
(a)  2M.^  S.  136.  (6)  4  J?.  #  (7.  64. 
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1863.  worked  as  usual  on  MondtMy,  left  his  master  in  Ae 
The  Queem  evening  and  never  returned  ;  and  it  was  Iidd  ihat^  Ae 
Barto^ii  cpoh  sleeping  in  Radford  being  merely  by  way  of  indi 
Ibwell.  gence,  and  not  for  the  purposes  of  the  apprentioa^ 
was  not  sufficient  to  confer  a  s«5ttlenient  in  that  pinL 
In  Reg,  v.  Tlie  Inhabitants  ofJBlswick  (a)  an  apprentioe. 
except  when  absent  in  the  neighbouring  Tillages,  wUe 
executing  work  there  for  his  mistress^  lodged^  boarded  mi 
slept  at  his  father's  house  in  G.y  going  every  day^  esoeft 
when  so  absent^  to  his  work  of  a  morning  at  N.^  where  b 
mistress  carried  on  the  business  of  a  glazier  and  paiiitff) 
and  returning  at  night  to  G.  For  some  weeks  befin 
the  last  day  of  his  apprenticeship  he  had  been  woridif 
for  his  mistress  at  B,^  where  he  lived  and  alqit  a 
such  apprentice  for  more  than  forty  days.  On  dtf 
Tuesday  before  the  expiration  of  his  apprentioealii^ 
he  slept  at  B.  On  Wednesday y  the  last  day  of  his  if- 
prenticeship^  he  left-  his  work  at  B.,  which  was  not  tha 
completed,  at  four  o'clock  p.  m.,  without  the  knowledge 
or  consent  of  his  mistress,  and  went  to  N.  for  the  pur- 
pose of  seeing  her,  and  ascertaining  whether  she  wonU 
continue  him  in  her  service  as  a  journeyman  :  he  tba 
went  on  to  (?.,  and  slept  there  that  night ;  and  it  wtf 
held  that  a  settlement  was  gained  in  G.  But  neither  Bet 
V.  Thelnhahitants  of  Rihchester  {b)  nor  Rex  v.  IlkeMton{c) 
were  there  cited :  and  the  Court  must  have  assumed 
that  the  sleeping  at  G.  was  by  the  direction  of  the  misteeei. 

Crompton  Hutton,  contrk. — The  28th  September^  1850, 
was  part  of  the  five  years  of  service  under  this  appnn- 
ticeship.     In  Rex  v.  The  Inhabitants  of  Ribche^ter  (b)  the 

(a)  7  Jur.  N.  S.  46.  (A)  2  M.  4-  s.  136. 

(c)  4B.^a  64. 
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apprentice,  having  left  his  master  on  Saturday^  never        1863. 
intended  to  return :  he  broke  his  indenture  on  that  day.    The  Queen 
Suppose  a  l^acy  bequeathed  to  an  apprentice  at  the  bartok  upon 
end  of  his  apprenticeship,  and  the  facts  were  as  in  Rex      I»well. 
f.  The  Inhabitants  ofRibchester  (a),  the  apprentice  would 
lot  get  the  l^acy,  because  the  apprenticeship  never 
Inly  came  to  an  end ;  but  if  such  a  legacy  had  been 
bequeathed  in  the  present  case,  the  apprentice  would  be 
entitled  to  it  because  the  apprenticeship  ran  out  by  his 
leeping  in  the  respondent  parish.    In  Reg.  v.  The  Inhabit- 
mis  of  Ebwkk  (b),  where  the  apprentice  quitted  his  work 
kh  the  last  day  of  his  apprenticeship,  there  was  no 
Kreaking  off  from  it,  and  he  slept  at  G.  under  the 
pptenticeship. 

Secondly.  The  sleeping  in  Manchester,  whether  at 
^fimcy  Chadwick^H  or  at  the  house  of  the  apprentice's 
a±lier  and  of  his  father-in-law,  was  not  by  way  of  recreation 
r*  indulgence :  the  house  of  his  father,  and  of  his  father- 
t — ^law,  was  his  regular  place  for  lodging  on  Saturday 
m.^  Sunday  night,  whether  his  masters  knew  and  con- 
xiated  to  it  or  not,  which  amply  distinguishes  the  present 
■^»^  from  Rex  v.  Ilkeston  (c).     Rey.  v.  7%e  Inhabitants 

^Isunch  {b)  is  in  favour  of  the  respondents  on  this 
►Salt. 

""^loflTMAN  J.  The  question  is  in  which  of  these  two 
^%iiahip6  did  Charles  Kay,  the  husband  of  the  pauper, 
^^5ai  a  settiement.  Under  the  indenture  of  apprentice- 
^p  he  had  resided  in  the  appellant  township  long 
*^t>ugh  to  gain  a  settlement  there,  and  equally  so  to 
S^in  a  settiement  in  the  township  of  Manchester.     The 

(«)  2M,f8.  135.  (b)  7  Jur.  N.  8.  46. 

(c)  4  ^.  #  C.  64. 

VOL.   III.  2  8  B.   &  S. 
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1863.        question  then  ultimately -to  be  determined  for  uca^ 

The  QuKEN    ing  tl^c  settlement  is,  in  which  of  the  townships  diik 

BABToif  cpoR   ®'^^P  ^^  *^^  ^^^  night  of  his  apprenticeship?    Ontb 

Ibwell.       niglit  lie  slept  in  Manchester,      Did  he  become  xtdd 

there  by  reason  of  that  pernoctation  ? 

It  is  said  that  he  did  not^  for  two  reasons :  fintjk* 
cause  the  apprenticeship  ceased  at  the  time  when  heldt 
work  at  2  o'clock  on  the  afternoon  of  Saturday,^Vt^ 
September ;  though  I  think  this  was  not  yery 
contended  for  ;  and  the  present  case  is  dearly 
guishable  from  Rex  v.  The  Inhabitants  of  ItibehuUr{A 
where  the  apprentice  broke  hia  indenture,  and  Yca 
away  from  his  master  without  an  animus  revertflii 
Here  the  masters  had  a  right  to  the  service  of  tUr 
apprentice  through  the  whole  of  Saturday,  though  tk 
practice  was  that  he  was  not  required  to  do  any  mA 
in  the  afternoon  of  that  day. 

The  second  point,  which  was  most  pressed  in  args- 
ment,  was,  whether  the  sleeping  in  Manchester,  on  tk 
night  of  the  28th  September,  was  a  residence  in  furtho^ 
ance  of  the  apprenticeship,  according  to  the  exprettka 
in  most  of  the  cases,  or  merely  for  recreation,  aoi 
witliout  any  necessity  or  requirement  for  his  aiequng 
there.  It  seems  to  me  that  Rex  v.  Ilkeston  (J)  ii 
not  inconsistent  with  Reg,  v.  Tlie  Inhabitants  of  Eb- 
wick  (c).  In  Rex  v.  Ilkeston  there  was  no  question  as  to 
where  the  apprentice  last  slept,  viz.  in  Radford;  but 
lie  had  gone  there  by  the  indulgence  of  his  master, 
there  was  no  reason  why  he  should  not  have  slept  at  hii 
master's  house,  and  it  was  held  that  this  sleeping  it 
Radford  was  not  sufficient  to  confer  a  settlement  there; 
but  Abbott  C.  J.  said,  p.  (j7  :—"  There  may,  indeed,  be 

(a)  2  M.  ^  S,  135.  (A)  4  B.  4^  a  64. 

(c)  7  Jur.  y.  S.  4i*. 
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cases^  and  some  such  have  arisen^  where  an  inhabitation  1863. 
in  a  parish  different  from  that  in  which  the  master  xhe  Queek 
resides  may  be  in  furtherance  of  the  service ;  for  instance^  Babton  upoh 
where  a  master  cannot  take  an  apprentice  into  his  own  Iewkll. 
house,  and  appoints  or  allows  him  to  choose  a  residence  in 
another  parish,  so  that  he  may  return  to  his  work  every 
morning.^'  Here  the  apprentice  viras  not  sleeping  away 
from  the  township  in  which  his  masters'  works  were  as 
an  indulgence ;  but  his  masters,  not  having  covenanted 
to  find  lodging,  allowed  him  to  lodge  elsewhere,  and 
accordingly  for  five  nights  in  the  week  he  lodged  with 
Nancy  Chadwick^  in  Manchester ;  and,  as  she  could  not 
take  him  in  on  Saturday  night,  he  went  to  his  father's 
house,  not  as  a  mere  indulgence  of  his  masters ;  for  he 
must  sleep  somewhere,  and  it  was  in  his  option  to  be 
with  his  father  or  his  father-in-law  instead  of  looking 
out  for  lodgings.  It  is  not  found  whether  his  mas- 
ters knew  or  approved  of  his  doing  so ;  probably  they 
did  not  care,  because  he  came  regularly  to  his  work. 
In  Hex  V.  Ilkeston  (a)  Bayky  J.  says :— *'  Where  the 
master  appoints  no  place  for  the  pauper  to  sleep,  or 
appoints  a  place  out  of  the  parish  where  the  service  is 
performed,  I  agree  that  a  settlement  is  gained  in  the 
parish  where  the  apprentice  sleeps,''  and  he  cited  two 
cases  which  proceeded  on  that  ground*  He  adds,  "  But 
if  an  apprentice  in  general  resides  with  his  master,  and 
is  allowed  once  a  week,  as  an  indulgence,  to  visit  his 
parents  in  another  parish,  he  does  not  lodge  there  as  an 
apprentice,  and  I  cannot  see  that  the  case  is  varied, 
whether  the  indulgence  be  for  days  or  for  months." 
That  language  would  be  applicable  to  the  present  case 
if  the  pauper's  husband  had  lodged  in  Manchester  menAY 
(a)  4B.^C.  64.  68. 
2  s  2 
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1868.       by  indulgence.     But  he  lodged  there  as  an  apprentice. 
The  Queen    ^^^  therefore  the  appellants  are  entitled  to  succeed. 

V. 

Barton  upon  

Ikwell.  Mellor  J.  (the  only  other  Judge  present).      When 

the  judgments  of  Abbott  C.  J.  and  Bayley  J.,  in  Rtx  v. 
Ilkeston  {a\  and  particularly  the  latter,   are  read,  the 
present  case  may  be  determined  precisely  on  the  dis- 
tinction suggested  in  them.     In  its  facts   that  case  is 
entirely  distinguished  from  the  present,    because  the 
apprentice  had  lodged  with  his  master,  and  the  allowing 
him  to  sleep  at  his  father's  house  on  Saturday  and  Swur 
day  was  simple  indulgence  towards  him.     Here  he  did 
not  reside  in  the  parish  in  which  he  worked,  but  had  a 
general  licence  from  his  masters  to  lodge  where  he  liked, 
provided  he  came  to  his  work  on  Monday.     Here  also 
the  father  agreed  to  find  lodging  for  his  son,  and  then 
an  arrangement  was  made  with  Nancy  Chadwick  for  his 
lodging  at  her  house,  and  as  she  could  not  take  him  in 
on  Saturday  and  Sunday,  he  found  a  lodging  with  his 
father  or  father-in-law  on  those  nights,  but  he  went 
there,  not  for  recreation  or  by  the  indulgence  of  his 
masters,  but  for  his  board  and  lodging,  which  he  most 
have  somewhere,  otherwise  he  would  not  be  able  to 
return  on  Monday  morning.     The  present  case  is  there- 
fore distinguished  from  Bex  v.  Ilkeston  (a),  though  the 
language  of  the  Judges  is  applicable ;  and  I  agree  with 
my  brother  Wightman  that  our  judgment  ought  to  be 
for  the  appellants. 

Order  of  Sessions  quashed. 

(a)  4  ^.  ^  C.  64. 


^ 
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1868. 


Habqreaves,  appellant,  Taylor,  respondent.     Saturday, 

February2Ut. 

By  the  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63.  a.  54.,  the  siir-  p,i,,.    tj  /.i 

Teyor  of  the  Local  Board  of  Health  majr  examine  any  drain,  water-  2t\fm 

closet,  privy,  cesspool,  or  ash  pit,  and  if  it  is  in  bad  order  and  condition  'r^  U-mV"  t 

the  Board  shall  cause  notice  in  writing  to  be  given  to  the  owner  or  occu-  ^      tl^  ' 

jpier  of  the  premises,  requiring  him  to  do  the  necessary  works ;  and  if  ^jr'J' 

-wnch  notice  be  not  complied  with,  the  party  shall  be  liable  to  a  penalty  ^^^^^^^^ 

^OT  every  day  during  which  he  makes  default :  Held,  that  the  discretion  ^!^\  •       f 

"to  determine  what  works  are  necessary  to  be  done  is  vested  in  the  Board,  -^w^^«<^  <J/ 

«uid  that,  on  a  proceeding  before  justices  to  recover  the  penalty  under  J^-  j-  y--„ 

^wct.  129,  they  nave  no  jurisdiction  to  review  its  determination.  Jurtaatcium 

^^ASE  stated  by  justices  under  stai  20  %  21  Vict. 

C.43. 

At  a  Petty  Sessions  holden  at  Taunton  before  jus- 

^idcea  of  the  county  of  Somerset,  a  summons  issued  by 

^he  appellant^  surveyor  of  the  Taunton  Board  of  Health, 

in  their  behalf,  against  the  respondent,  under  the  54th 

^^nd   129th  sections  of  The  Public  Health  Act,  1848, 

^1  &  12  Vict.  c.  63.,  for  disobedience  of  a  notice  of  the 

^^oard,  requiring  him  to  constract,  under  three  combined 

X^rivies,  his  property,  a  continuous  eject  of  nine  inch 

\3rickwork  set  in  cement,  the  new  eject  to  be  trapped 

^nd  connected  with  the  Mary  Street  sewer,  and  to  have 

^.n    attached   efficient  water  supply  sufficient  for  the 

immediate  removal  of  the  soil,  was  heard  and  dismissed. 

The  appellant  was  the  owner  and  part  occupier  of  the 

premises  mentioned   in   the  summons;  and   the  same 

were  situate  in  the  borough  of  Taunton  and  within  the 

jurisdiction  of  the  Local  Board  of  Health.     Complaint, 

in  writing,  of  the  premises  as  a  nuisance  having  been 

duly  made  to  the  Local  Board,  the  surveyor,  with  their 

authority,  entered  upon  and  examined  them,  after  notice 
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I8G3.       ^^  ^^^  respoudent^   according  to   law ;    and   upon  hit 

Harobeatkb  ^port,  specifying  certain  works  as  necessary  to  be  done 

^  ^'  in  order  to  abate  the  nuisance^  the  Local  Board  caused 

Taylor.  ' 

notice  to  be  served  on  the  respondent,  ordering  thoK 
works  to  be  done  to  the  satisfaction  of  the  sanreyar. 
The  respondent  afterwards  executed  and  completed  all 
the  works  required  by  the  notice,  with  the  exception  of 
providing  an  attached  water  supply,  but  at  the  hearing 
of  the  summons  he  proposed  to  undertake  that  watar 
should  be,  from  time  to  time,  thrown  into  the  qeci 
sufficient  to  keep  it  clear. 

The  justices  considered  that  the  respondent  had 
done  all  the  works  which  were  necessary  and  sufficient^ 
although  he  had  not  executed  all  the  works  which  the 
notice  of  the  Local  Board  required. 

[The  case  set  out  the  evidence  upon  which  the  justioei 
came  to  that  determination.] 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  justices  had  authority  to  inquire  into  the 
necessity  of  the  works  ordered,  or  whether  the  penaltieB 
were  recoverable  upon  proof  merely  of  de&ult  made  in 
the  execution  of  the  works  which  the  surveyor  deemed 
necessary  upon  an  examination  of  the  premises^  and  the 
execution  of  which  the  Local  Board  had  accordingly 
required. 

The  case  was  ai^ued  in  Michaelmas  Term  (Abr.  12tli, 
1862),  before  Cockburn  C.  J.,  Wightman,  BuicKBuaif 
and  Mellor  JJ. 

No  counsel  appeared  for  the  respondent. 

Coleridge  (Folkard  with  him),  for  the  appellant. Firtt 

The  Public  Health  Act,  18 18,  11  &  12  Vict.  c.  63.  s.  54 
enacts;  ^'that  the  Local  Board  of  Health  shall  see  and 
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provide  that  all  drains  whatsoever,  and  the  waterclosets,        1863. 
privies,  cesspools^  and  ashpits  within  their  district,  are  habobeaves 
constructed  and  kept  so  as  not  to  be  a  nuisance  or  inju-      taylor, 
rious  to  health ;  and  the  surveyor  may,  by  written  author- 
ity of  the  said  Local  Board  (who  are  hereby  empowered 
to  grant  such  authority,  upon  the  written  application  of 
any  person  shewing  that  the  drain,  watercloset,  privy, 
cesspool,  or  ashpit  in  respect  of  which  application  is 
made  is  a  nuisance  or  injurious  to  health,  but  not  other- 
wise), and  after  twenty-four  hours'  notice  in  writing,  or 
in  case  of  emergency  without  notice,  to  the  occupier  of 
the  premises  to  which  such  drain,  watercloset,  privy,  cess- 
pool, or  ashpit  is  attached  or  belongs,  enter  such  premises^ 
with  or  without  assistants,  and  cause  the  ground  to  be 
opened,  and  examine  and  lay  open  such  drain,  watercloset, 
privy,  cesspool,  or  ashpit ;  but  if  upon  such  ex- 
amination such  drain,  watercloset,  privy,  cesspool,  or 
ashpit  appear  to  be  in  bad  order  and  condition,  or  to  re- 
quire alteration  or  amendment,  he  shall  cause  the  ground 
to  be  closed,  and  the  said  Local  Board  shall  cause  notice 
in  writing  to  be  given  to  the  owner  or  occupier  of  the 
premises  upon  or  in  respect  of  which  the  examination 
is  made,  requiring  him  forthwith,  or  within  such  reason- 
able time  as  shall  be  specified  in  such  notice,  to  do  the    . 
necessary  works;  and  if  such  notice  be  not  complied 
with,  the  person  to  whom  it  is  given  shall  .be  liable  to  a 
penalty  not  exceeding  10*.  for  every  day  during  which  he 
continues  to  make  default,  and  the  said  Local  Board 
may,  if  they  shall  think  fit,  execute  such  works,  and  the 
expenses  incurred  by  them  in  so  doing  shall  be  recover- 
able by  them  firom  the  owner  in  a  summary  manner,  or, 
by  order  of  the  said  Local  Board,  shall  be  declared  to  be 
private  improvement  expenses,  and  be  recoverable  as  such 
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1868.       in  the  maimer  hereinafter  provided/'     Whit  are  Ae 

Haboreayjes  necessary  works  must  be  set  out  in  the  notioe ;  and  iki 

Tatlob,      notice  has  been  duly  given  to   do  the  necessaiy  wA 

under  sect.  54^  and  the  Board  of  Health  go  before  jo- 

tices  for  the  purpose  of  enforcing  it,  the  justices  are  Mt 

to  rehear  the  case.     Here  the  Board  of  Health  banat 

exercised  the  discretion  vested  in  them  of  dedding  ik^ 

works  were  necessary  to  be  done  by  the  owner  of  Ae 

house^  it  was  beyond  the  jurisdiction  of  the  jaatkei  ti 

say  that  the  works  ordered  were  not  necessaiy.  'Rielegii' 

lature  could  not  have  intended  that,   in  a  matter  pen- 

liarly  in  the  knowledge  of  the  Board  of  Health,  two  jii- 

tices  in  Petty  Sessions  should  review  the  decision  of  tbt 

Board.   [fViffktmanJ.  Suppose  the  jus  tices  are  (^opinkia 

that  the  penalty  has  not  been  incurred,  because  Ac 

works  directed  to  be  done  have  been  executed]    IW 

is  a  fact  into  which  they  have  a  right   to  inqoire.   Ii 

The  Vestry  of  St.  Luke,  Middlesex,  appts.,  I^ewU,  le^(i) 

upon  The  Metropolis  Local  Management  Act,  18  fc  19 

Vict,  c,  120.  s.  81.,  it  was  held  that  the  yestiy,  hal 

power,  if  necessary,  to  convert  an  insufficient  privy  into 

a  watercloset,  and  that,  having  exercised  that  power,  a 

police  magistrate  was  wrong  in  refusing   to  order  tbe 

owner  of  the  house  to  pay  the  expenses.      |^  TFightman  J. 

That  case  would  be  in  point  if  stat.  11  &  12  Vici.  c.  61 

s.  54.  had  given  the  Local  Board  power  to  order  an 

effective  water  supply  :  stat.  18  &  19  Vict.  c.  120.  #.  81. 

empowers  the  vestry  to  determine  whether  there  ^^^ 

be  a  watercloset.     Blackburn  J.     Stat.  18  &    19   VkL 

c.  120.  s.  211.  gives  an  appeal  against    any  order  of 

the  vestry  or  District  Board  to  the  Metropolitan  Botzd 

of  Works.     Cockbum  C.  J.     Under  stat  11  &  12  Vid. 

(a)  1  B.  4-  S.  8<>5. 
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e.  68.  there  is  no  appeal  against  the  order  of  the  Board       18G3. 

of  Health :  sect.  185  only  gives  an  appeal  to  any  per-  Habobbaves 

son  a^^eved  ''  by  any  order,  conviction,  judgment,  or      tatlob. 

determination  of  or  by  any  matter  or  thing  done  by  any 

justice  or  justices"  where  the  penalty  or  sum  adjudged 

shall  exceed  20«.]      If  the  justices  made  an  order  in 

support  of  the  order  of  the  Board  of  Health,  that  might 

be  appealed  against,  but  the  Board  of  Health  cannot 

appeal  against  the  refusal  of  the  justices  to  make  an 

order.     [Blackburn  J.    Stat.  11  &  12  Vict  c.  63.  s,  54. 

giyes  the  Local  Board  power  to  direct  the  owner  or 

occupier  ''  to  do  the  necessary  works'' — not  the  works 

'which  they  or  the  surveyor  may  think  necessary;  and 

the  justices  have  only  said  that  the  Local  Board  have 

called  upon  the  respondent  to  do  more  than  was  neces- 

Bary.  MellorJ,  The  words  of  sect.  54  are, "  if  such  notice 

be  not  complied  with,  the  person  to  whom  it  is  given 

shall  be  liable  to  a  penalty.''     He  referred  to  sect.  49.] 

Sect.  54,  in  effect,  says  that  the  works  to  be  done  shall 

be  such  as  appear  to  the  surveyor  to  be  necessary. 

^fF^htman  J.     Suppose  many  of  the  things  which  the 

surveyor  has  thought  necessary  to  be  done  are,  by  the 

cx>ncurrent  testimony  of  witnesses,  not  necessary,  or  more 

expensive  than  necessary.     Cockbum  C.  J.     Policy  and 

expediency  seem  to  require  that,  if  the  Board  of  Health 

have  jurisdiction  to  determine  whether  an  alteration  is 

necessary,  they  should  also  determine  what  alteration  is 

necessary.    Even  after  the  determination  of  the  justices 

dismissing  the  complaint,  the  surveyor  may  go  again 

and  order  the  same  work  to  be  done.     But  could  it  have 

been  intended  that  the  power  of  the  Board  of  Health 

should  not  be  subject  to  any  appeal  ?]     That  Board  is 

an  elected  body,  and  may  be  trusted  with  absolute  power ; 
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1863.        though   Tinkler  v.   The  Wandsworth  District  Board  of 
Ha&obeaves    ^^^  («)  conflicts  with  that  proposition.   [Mellor  J.  The 
^-  objects  of  Stat.  11  &  12  Vict.  c.  63.  could  not  be  carried 

out  without  the  exercise  of  a  certain  amount  of  arbitrary 
power.]  The  justices  have  a  discretion  given  to  them 
for  the  first  time  by  sect.  129,  which  enacts  *'  that  in  all 
cases  in  which  the  amount  of  any  damages^  costs^  or 
expenses  is  by  this  Act  directed  to  be  ascertained  or 
recovered  in  a  summary  manner  the  same  may  be  ascer- 
tained by  or  recovered  before  two  justices.*'  Under  that 
section  they  are  only  to  tax  the  bill  for  the  expenses 
incurred  by  the  vestry  in  executing  the  works,  by  see- 
ing that  the  works  have  been  properly  executed  and  the 
sums  charged  have  been  paid. 

Secondly.  The  justices  came  to  a  wrong  conchisicm 
on  the  question  of  fact ;  and  they  have  set  out  the  evi- 
dence on  which  they  decided.  [Blackbum  J.  We  do 
not  sit  as  a  Court  of  appeal  on  a  question  of  fact  (by] 

Cur.  €idv.  9ulL 

Mellob  J.  {Feb.  21st)  delivered  the  judgment  of  the 
Court. 

The  question  for  our  decision  in  this  case  depends 
upon  the  construction  to  be  put  upon  the  54th  section  of 
The  Public  Health  Act,  1848, 11  &  12  Vict.  c.  63.  The 
case  is  not  free  from  difficulty,  and  the  doubts  expressed 
by  my  brother  Blackburn  during  the  argument  are  not 
altogether  dispelled,  but  he  does  not  dissent  firom  the 
views  entertained  by  the  other  members  of  the  Court, 
that  the  discretion  to  determine  what  works  are  nc- 


(a)  2  DeG^.^j;  261. 

(b)  See  CamweU,  appellant,  Sanders,  respondent,  ante,  p.  206. 
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cessary  to  be  done  within  the  54th  section  is  vested  in        1863. 
the  Board  of  Health  and  not  in  the  justices  at  Petty   haboeeaves 
Sessions.  Tat^^^^. 

The  section  begins  by  declaring  that  the  Local  Board 
of  Health  shall  see  and  provide  that  all  drains  whatso- 
ever and  the  waterclosets^  &c.,  within  their  district,  are 
so  kept  as  not  to  be  a  nuisance  to  the  public  health,  and 
in  the  event  of  the  necessary  works  not  being  done  in 
pursuance  of  their  notice^  the  Local  Board  may  execute 
the  works  themselves  and  recover  the  expenses  in  a  sum- 
mary manner,  or  order  them  to  be  declared  private  im- 
provement expenses  recoverable  from  the  owner  or  occu- 
pier by  means  of  a  rate  in  the  manner  provided  by  the 
Act. 

Under  such  circumstances  it  seems  more  reasonable  to 
hold  that  the  discretion  as  to  the  nature  and  extent  of 
the  works  required  to  be  done  is  vested  in  the  Local 
Board  rather  than  in  the  justices  at  Petty  Sessions,  and 
we  are  therefore  of  opinion  that  the  justices  were  wrong 
in  assuming  a  jurisdiction  to  review  the  determination  of 
the  Board  of  Health  as  to  this  matter.  We  think  there- 
fore that  our  judgment  must  be  for  the  appellant. 

Judgment  for  the  appellant. 
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Saturday^ 
February  21  st. 

Church  rate. 
Validity  of 
rate  disputed. 
Action  against 
justices. 
Reasonahh 
and  probable 
cause. 

Misdirection. 
63  G.  3.  c.  127. 
».  12. 
Costs  of 
quashing 
order. 

Jtidament  in 
replevin. 
Evidence. 


Pease  and  others  against  Henbt  Chattob, 
Esquire,  and  another. 


Declaration  against  justices  of  the  peace  alleged  that  the  plaintiili  were 
rated  to  a  cliurcTi  rate,  the  validity  of  which  rat-e  was  disputed  bj  tbea; 
that  thev  wero  summoned  tor  nonpayment  of  the  rate;  that  at  the  heinng 
before  the  dcfen(l;iut«i,  the  plaintiffs,  in  good  faith  disputing  the  validitjr 
of  the  rate,  gave  the  defendiints  notice  thereof :  jet  the  defendanti^  doC 
acting  l>ona  tide  in  the  belief  that  they  were  acting  in  oonformitj  to  liv, 
and  when  they  W(>11  knew  that  they  had  not  jurisdiction  to  proceed,  mide 
an  order  for  payment  of  the  rate,  which  order  was  afterwards  qnaalieii, 
ami  issued  their  warrant  of  distress,  by  virtue  of  which  the  goodi  of  dM 
plaintiff  were  distrained.  Pleas:  l.Notguilty.  2.  Astothedistnuningofdit 
goods  of  the  plaintiils,  that  the  warrant  was  issued  on  the  u>plicatioD  of 
the  churchwardens,  and  executed  by  their  direction,  aa  well  as  by  tht 
command  of  the  defendants,  and  that  the  plaintiff  afterwards  recoTeied 
judgment  in  replevin  in  the  County  Court.  On  the  trial  it  appeared  this 
the  plaintiUs  objected  before  the  justices  to  the  validity  of  the  rate;  bit 
the  defendants  ovemded  the  objections,  and  made  the  cvder,  and  fubse- 
quently  the  distress  warrant,  to  enforce  the  payment  of  it.  The  order  wn 
made  on  the  Gth  January ^  18.yj ;  the  distress  wairant  was  signed  by  tbt 
plaintiffs  on  the  «3rd  February,  and  the  seizure  under  it  was  on  the  14th 
March.  On  the  27th  April  the  plaintiff  obtained  a  rule  nisi  for  a  eer* 
tiorari  to  quash  the  order,  and  on  the  1 1th  of  June  the  order  was  qasshed 
The  action  was  commenced  on  the  13th  of  June.  An  examined  ecfjd 
the  judgment  in  the  action  of  replevin,  not  under  the  seal  of  the  Ccmnty 
Court,  wjis  proiluc«-d  by  the  registrar  of  the  Court.  The  Judge  directed 
the  jury  that,  if  they  believed  that  the  plaintiffs  bona  fide  intended  to 
dispute,  and  did  dispute,  the  validity  of  the  rate,  and  gave  notice  thereof 
to  the  defendants,  who,  uotwithstancling  determined  to  proceed,  the  {Jain- 
tiffs  were  entitled  to  recover;  but  if  they  thought  that  the  objectioiis 
made  by  the  plaintiffs  to  the  validity  of  the  rate  were  put  forwarti  merely 
as  a  pretext  for  the  i)urpose  of  evading  pajTnent  thereof,  and  ousting  the 
jurisdiction  of  the  justices,  thev  should  find  for  the  defendants.     Heki, 

1.  Per  Wight /nan  and  lilackburn  J  J.,  McUor  J.  dissentiente,  that  the 
justices  were  not  liable  unless  they  acted  \*-ithout  reasonable  and  pnh 
bable  cause  in  deciding  that  the  rate  was  not  bon&  fide  disputed;  and 
therefore  there  was  a  misdirection  in  not  leaving  to  the  jury  the  questioB 
whether  the  justices  acted  without  reasonable  or  probable  cause  tot  their 
decision. 

2.  Per  Wightman,  Blackburn  and  Mellor  JJ.,  that  as  regards  the 
making  of  the  order,  the  defendants,  if  they  needed  protection,  were 
protected  by  stat.  53  G.  3.  c.  127.  s.  12.,  which  enacts  that  an  setioD 
brought  for  any  thing  done  in  pursuance  of  the  Act  shall  be  commenced 
within  three  calendar  months  next  after  the  fact  committed:  and 

3.  That  the  examined  copy  of  the  jutlgment  in  the  County  Court  wii 
sufficient  proof  of  the  substance  of  the  second  plea;  and  that  thejodj^ 
mcnt  in  repleWn  was  a  bar  to  the  recovery  of  damages  for  the  seizure :  aad 

4.  That  the  costs  of  bringing  up  and  quashing  the  order  were  no  part 
of  the  damage  arising  from  the  seizure  ;  and  qu<pre,  whether  thej  oodd 
have  been  recovered  as  special  damage  if  the  action,  as  regards  the 
making  of  the  order,  had  been  brought  within  the  three  months  limited 
by  Btat.  53  G.  3.  c.  127.  s.  12. 
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1868. 
T^HIS  was  an  action^  commenced  on  the  18th  June,       yIm 


1859^  against  the  defendants^  justices  of  the  peace 
for  the  coimty  of  Durham,  for  granting  their  warrant 
to  enforce  the  payment  of  a  church  rate  for  the  chapelry 
of  St  Helen's,  Auckland,  in  that  county,  the  amount  of 
which  was  under  10/.,  and  the  validity  of  which  was 
disputed. 

The  declaration  contained  two  counts.  The  first  count, 
and  the  second  plea,  which  was  pleaded  to  so  much  of  it 
as  related  to  the  distraining  of  the  goods  of  the  plaintiffs, 
are  set  out  in  the  report  of  the  case  on  demurrer  (see 

The  second  count  applied  to  a  similar  order  for  the 

payment  of  another  rate  amounting  to  5s.  Ad,,  and  the 

warrant  issued  thereon.     The  third  plea  to  the  second 

count  was  the  same  as  the  second  plea  to  the  first  count. 

The  first  plea  was  not  guilty  by  statute  (7  &  8  W^.  3. 

e.  34  «.  4. ;  1 G.  1.  stat  2.  c.  6.  s.  2. ;  53  G.  8.  c.  127.  ss.  6, 

12. ;  11  &  12  Vict.  c.  44:.  s.  10.) 

The  replications  to  the  second  and  third  pleas,  respect- 
ively protesting  that  there  were  no  records  of  the  supposed 
r^e>cx)verie8  in  those  pleas  respectively  mentioned,  took 
^siie  on  the  residue  of  those  pleas  respectively. 

Second  replication  to  the  second  plea :  that  there  was 
*^c>t  any  record  of  the  supposed  recovery  in  that  plea 
^■^^ntioned  remaining  in  the  said  County  Court;  and 
**^^reupon  the  defendants  were  commanded  that  they 
*^^^  the  record  here,  on  &c. 

Similar  replication  to  the  third  plea. 
On  the  trial,  before  Mellor  J.,  at  the  Spring  Assizes 
^^^  the  coimty  of  Durham,  in  1862,  evidence  was  given 
^■^at  certain  objections  were  urged  before  the  justices 


V. 

Chattor. 


T. 

Chaytob. 
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1863.  on  behalf  of  the  plaintiffs  to  the  validity  of  the  rate,  on 
Pg^gB  the  ground,  amongst  others,  that  certain  houses  occnped 
by  persons  employed  at  the  colliery  of  theplaintiffii 
were  omitted  from  it.  Several  cases  were  cited  to  the 
defendants,  and  amongst  others  Reg.  v.  Nuwiidq(^\ 
and  a  witness  was  called  to  prove  the  fieujts  upon  wMck 
one  of  the  objections  was  grounded ;  but  the  defendant! 
said  that  the  same  objection  had  been  overruled  by  tlicm 
on  a  former  occasion,  and  they  then  overruled  the 
objections,  and  refused  to  forbear  giving  judgment,  and 
made  the  orders,  and  subsequently  the  distress  wamnta, 
to  enforce  the  payment  of  the  rate.  The  defendants  w«e 
called  as  witnesses  on  the  trial,  and  whilst  each  staled 
that  he  had  come  to  the  conclusion  that  the  objeciioitf 
were  not  ui^ed  bona  fide,  one  of  them  (the  defendant 
Chaytor),  on  cross-examination,  said,  •'  We  held  it  nflt 
to  be  bona  fide,  because  we  thought  it  a  bad  objectkiB: 
that  was  the  ground  upon  which  we  proceeded.'*  ^ 
orders  upon  the  plaintiffs  were  made  on  the  6th  Janiuffff 
1859,  the  warrant  to  distrain  on  the  8d  February,  fd 
the  distress  on  the  14th  March.  A  rule  nisi  f<Mrace^ 
tiorari  to  bring  up  the  orders  was  obtained  on  the  27^ 
Jprily  and  was  made  absolute  on  the  9th  of  May.  '0^ 
rule  nisi  to  quash  the  orders  was  obtained  on  the  H 
June,  and  the  rule  made  absolute,  no  cause  being  shewn 
against  it,  on  the  11th  of  June. 

In  support  of  the  second  plea  the  Registrar  of  the  County 
Court  of  Durham  produced  an  examined  copy  of  the 
judgment  in  an  action  of  replevin  in  that  Court,  brought 
by  the  plaintiffs  against  the  churchwardens  for  distnuDinf 
their  goods  under  the  warrant  of  the  defendants,  whki 
judgment  was  in  the  form  given  in  the  Ruks  and  (M^ 
for  regulating  the  Practice  of  the  County  Courts,  Sche0 
(fl)  E.  B,  #  E.  852. 


T. 

Chattor. 
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of  Forms,  45 ;  "  Judgment  for  Plaintiff''  (a).  The  exa-  i863. 
mined  copy  was  objected  to  as  not  admissible  in  evidence  pilii 
because  not  under  the  seal  of  the  County  Court;  but 
the  learned  Judge  admitted  it  The  replevin  suit  was 
commenced  before  the  certiorari  was  moved  for,  but 
further  proceedings  in  it  were  postponed  until  after  the 
orders  were  quashed. 

The  learned  Judge  directed  the  jury  that,  if  they 
believed  that  the  plaintiffs  bona  fide  intended  to  dispute, 
and  did  dispute,  the  validity  of  the  rate  in  question,  and 
gave  notice  thereof  to  the  defendants,  who,  notwith- 
standing, determined  to  proceed,  the  plaintiffs  were 
entitled  to  recover ;  but,  if  the  jury  thought  that  the 
objections  made  by  the  plaintiffs  to  the  validity  of  the 
rate  were  put  forward  merely  as  a  pretext  for  the  pur- 
pose of  evading  payment  thereof,  and  ousting  the  juris- 
diction of  the  justices,  they  should  find  for  the  defen- 
dants ;  and  he  declined  to  submit,  as  a  question  for  the 
jnry,  the  motives  which  influenced  the  defendants  in 
their  decision. 

The  jury,  upon  this  direction,  found  their  verdict  for 
the  plaintiffs,  with  747.  damages,  the  amount  of  the  bill 
of  the  plaintiffs^  attorney  for  proceedings  taken  to  quash 
the  orders. 

In  the  following  Easter  Term,  Manisty  obtained  a  rule 
nifli^  pursuant  to  leave  reserved  at  the  trial,  to  enter  the 
Verdict  for  the  defendants,  on  the  grounds  that  the  action 
^as  brought  too  late;  or  that  the  judgment  recovered 
in  the  County  Court  was  an  answer  to  it,  or  that,  as  to  so 
much  of  the  causes  of  action  as  related  to  the  making  of 
the  orders  of  the  6th  January y  1859,  and  the  warrants 
of  the  3d  of  February,  1859,  and  the  costs  of  removing 

(a)  See  Practice  of  the  County  Courts,  by  Pollock  and  Nicol,  4th  ed., 
App.  p.  114. 


624  HILARY  VACATION. 

1863.        and  quashing  those  orders^  the  action  was  faroaght  too 
Peask        late,  and  as  to  the  residue  of  the  causes  of  acti<m  the 
Chattob.     judgment  recovered  in  the  County  Court  was  a  good 
answer :  or  to  reduce  the  damages  to  Is.,  on  the  ground 
that   the   plaintiffs  were  not  entitled   to    recoTC^  the 
costs  of  removing  and  quashing  the  orders  of  the  defen- 
dants :  or  for  a  new  trial^  on  the  ground  of  misdirection. 
At  the  sittings  in  banc  after  Trinity  Term,  June  19th, 
26th, 

Monk,  Hindmarchy  and  Damson  shewed  cause. — VinL 
As  to  the  direction  to  the  jury,  the  justices  had  no 
jurisdiction  to  determine  that  the  plaintiffs  did  not  bona 
fide  intend  to  dispute  thevalidity  of  the  rate.    The  third 
proviso  to  stat.  53  G.  3.  c.  127.  s.  7.  takes  away  the 
power  of  the  justices  to  levy  the  amount  of  the  church 
rate  "  if  the  validity  of  such  rate,  or  the  liability  of  the 
person  from  whom  it  is  demanded  to  pay  the  same,  be 
disputed/'     [They  cited  Ricketts  v.  Bodenham  (a),  per 
Lord  Denman,']     In  stat.  5  &  6   ?r.  4  c.   74.,  for  the 
more  easy  recovery  of  tithes,  which  is  a  statute  in  pari 
materia  with  the  former,  the  proviso  to  sect.  1  restrains 
the  Act  from  extending  to  cases  in  which  the  actual 
title  or  liability  or  exemption  of  the  property  ''shall  be 
bondjide  in  question ;''  but  the  above  proviso  to  stat 
53  G.  3.  c,  127.  8.  7.  does  not  mention  bona  fides.     Hex 
V.  Wrottesky  (b\  and  the  cases  following  it,  which  say 
that  under  that  statute  there  must  be  abon&  fide  dispute, 
have  interpolated  that  phrase,  and  ought  to  be  recon- 
sidered.    A  mere  assertion  of  title  does  not  oust  the 
jurisdiction  of  the   County  Court,  (In  re  Emery  and 
Darnett  (c),  per  Williams  J.),  because,  although  stat 

(a)  4  A,  cj-  E,  433.  444.  (A)  1  B.  4  Ad,  648. 

(f )  4  C  B.  y.  5.  42a  430. 
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9  &  10  Vict  c.  95.  s.  58.  contains  a  proviso  that  the        1863. 

County    Court    shall    not    have    cognisance    of   any        pilsiB 

action  in  which  the  title  to  any  corporeal  or  incor-      chattoe. 

poreal  hereditaments  "shall  be  in  question/'  it  could 

not  come  in  question  until  evidence  was  given;   the 

Judge,   therefore,  must  of   necessity,  determine  that 

point  for  the  time,  but  his  determination  of  it  is  not 

final;   Thompson  v.  Ingham  (a).     Admitting  that  there 

must  be  a  bona  fide  dispute,  according  to  the  finding 

of  the  jury  there  was  such  in  the  present  case,  and  the 

justices  cannot  give  themselves  jurisdiction  by  finding 

the  contrary.     In  Rex  v.  The  Chapelwardens  of  Mihi' 

row  {b),  the  first  case  in  which  a  question  of  bona  fides 

was   introduced,  it   was   held   that  it  was  sufficiently 

intimated  to  the  justices  by  the  party  that  he  disputed 

his  liability,  though  the  reason  given  might  be  a  bad  one. 

\_Blackbum  J.    In  that  case  the  order  had  been  appealed 

against,  and  the  Quarter  Sessions,  who  are  the  proper 

judges  of  fact,  found  that  what  the  appellant  stated  at 

the  hearing  before  the  justices  who  made  the  order  was 

sufficient  notice  to  them  that  he  disputed  his  liability.]  In 

Dale  V.  Pollard  {c)  the  special  case  found  that  "the  jus- 

tices ....  knew  that  the  plaintiflT  denied  and  disputed,  and 

intended  to  deny  and  dispute,  the  right  of  a  minority 

to  impose  a  church  rate  against  the  vote  of  a  majority ,'' 

and  the  justices  having  issued  a  warrant  to  levy  the 

rate  upon  the  plaintiflp's  goods,  he  recovered  in  replevin. 

[  Wightman  J.  The  case  there  did  not  find  that  the  j  ustices 

came  to  the  conclusion  that  there  was  no  bon&  fide 

dispute  as  to  the  validity  of  the  rate.     Blackburn  J. 

And  it  did  find  that  they  knew  that  there  was  a  real 

{a)  14  Q.  B.  710.  (h)  b  M,  ^  S.  248.  254. 

(r)  10  Q.  B,  .'504. 

VOL.    III.  2    T  B.    &    S. 
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1SG3.        dispute.     The   questions  of  bona  fides  did   not  arise.] 

Pbasb        111  Reg,  V.  Colling  {a)  Lord  Campbell  said^  p.  826,  "If 

ChaItob.     ^^®  party  summoned  objects  that  the   rate   is  inTalid, 

and  does  so  bona  fide,  however  erroneous  the  objectioii 

may  be,  the  magistrates  cannot  enquire  into  the  Tsliditj 

of  the  rate,  but  must  proceed  no  farther They 

were  not  to  consider  whether  the  reasons   of  dispute 
were  well  or  ill  founded;  the  question  for  them  wai^ 
whether  or  not  the  rate  was  bona  fide   in   dispute.'' 
And  Coleridge  J.,  p.  828,  "  I  do  not  agree  that  they''  (the 
justices)  "  were  conclusively  judges  whether  or  not  the 
rate  was  disputed  bona  fide.     It  would  still  be  for  a 
jury  to  decide  that  point,  if  the  matter  came  befiire 
them.     And,  if  the  only  reason  to  doubt  the  good  fidth 
was  the  nature  of  the  objections,  I  should  think  a  juiy 
ought  to  say  that  the  opposition  was  bona  fide."     In 
Reg.  V.  Nunneley  {b)  Lord  Campbell  said,  '^  The  jostioes 
have  jurisdiction  only  where  the  rate  is  undisputed:  if 
it  be  bona  fide  disputed  they  have   no  jurisdictiini. 
What  they  have  to  decide  is,  therefore,  Is  this  rate  bona 
fide  disputed  ?   They  cannot  give  themselves  jurisdictioa 
by  deciding,  without  evidence,  that  the  dispute  is  not 
bona  fide."     Therefore,  though  the  justices  decide  that 
the  dispute  was  not  bona  fide,  still  it  is  for  a  jury  or 
the  Court  to  determine  that  question.     \Blachbum  J. 
Not  unless  there  was  no  reasonable  evidence  on  which 
the  justices  might  have  come  to  that  conclusion,    fflght- 
man  J.     Then  ought  not  the  jury  to  have  been  directed 
to  consider  whether  the  justices  had  reasonable  ground 
for  believing  that  the  parties  did  not  bon&  fide  dispute 
the  validity  of  the  rate?]     There  was  no  evidence  to 
raise  that  question.    The  churchwardens  gave  no  answer 
to  the  objection  made  to  the  rate  before  the  justioes; 
(a)  17  Q,  B.  816.  {h)  E.  B.  f  E,  862.  858-85^ 
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nd  the  ground  on  wliich  the  justices  held  that  the  rate  1863. 
^as  not  bon&  fide  disputed  was  that  the  objection  was  p^^^ 
ad«  IfFiffhtman  J.  They  may  have  decided  that  c^^'^rToa. 
lere  was  not  a  bon£  fide  dispute  on  other  evidence 
snding  to  shew  it.  The  allegation  in  the  declara- 
on  is,  that  the  defendants,  ''not  acting  bonit  fide 
i  the  belief  that  they  were  acting  as  such  justices  as 
foresaid,  or  that  they  were  acting  in  conformity  with 
iw/']  That  allegation  is  not  necessary  if  their  bona 
ides  is  immaterial  The  distress  warrant  proceeds  on 
be  ground  that  the  plaintiffs  are  Quakers.  [Blackburn 
F*  That  is  only  relevant  to  the  question  whether  the 
ustices  acted  bonS  fide.  In  Rex  v.  iVrottesley  [a)  it  was 
iCdded  that  the  justices  were  bound  to  determine 
Jbether  there  was  a  bonS  fide  dispute;  suppose  they 
Ake  a  mistake  in  deciding  that  there  was  no  bon&  fide 
9iite,  will  an  action  of  trespass  lie  against  them? 
^  **eferred  to  AcherUy  v.  ParMnson,  per  Le  Blanc  J.  (i), 
•S/Jwrf  V.  Fitzroy  (c),  and  Houlden  v.  Smith  (rf).]  Yes ; 
^^^.^ise  the  proviso  to  stat.  58  G.  8.  c.  127.  «.  7.  takes 
^y  their  jurisdiction  in  that  case,  and  stat.  11  &  12 
^^•.  c.  44.  8.  2.  makes  a  justice  of  the  peace  liable  to 
Action  for  any  act  done  by  him  "in  a  matter  of 
^oli  by  law  he  has  not  jurisdiction,  or  in  which  he 
^H  have  exceeded  his  jurisdiction.'*  [WiglUman  J. 
^  tie  present  case  the  justices  may  have  determined 
^^^;ly  that  they  had  jurisdiction,  but  then  they 
^^e  determined  wrongly  a  matter  within  their  juris- 
^^^on.  If  they  are  satisfied  that  the  dispute  is  not 
^^*^  fide,  what  are  they  to  do?  Mellor  J.  They 
^y  decline  to  grant   their  warrant,  and  this   Court 

(a)  \B.j^  Ad.  648.  {b)  Z  M.  ^  3.  411.  427. 

(c)  13  Q.  B,  240.  (d)  14  Q,  B,  841. 

2  T  2 
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1863.  would  not  issue  a  mandamus  to  them  if  there  was  a 
"pkase  reasonable  doubt ;  Reg.  v.  Byrom  (a).]  The  sheriff  has 
Chaittor  often  difficult  questions  to  determine^  but  he  is  liable 
to  an  action  by  a  person  aggrieved.  \JVightman  J. 
The  sheriff  is  not  a  judicial  officer.]  He  is  liaUe  for 
refusing  to  allow  the  vote  of  a  person  entitled  to  vote; 
A$hhy  V.  White  {h).  [Blackburn  J.  Not  unless  maUoe 
be  alleged  and  proved ;  Tozer  v.  Child,  in  error  (c).  He 
also  referred  to  Bunhury  v.  Fuller,  in  error  {d),  adopted 
by  Erie  J.,  in  Bey.  v.  Nunneley  (e).] 

Secondly.  By  stat.  53  G.  3.  c.  127.  s.  12.,  '^if  any  ae- 
tion  or  suit  shall  be  brought  or  commenced  for  anything 
done  in  pursuance  of  this  Act,  every  such  action  or  suit 
shall  be  commenced  within  three  calendar  months  next 
after  the  fact  committed,  and  not  afterwards.'^     The 
making  of  the  order  not  being  within  the  jurisdiction  of 
the  justices  was  not  an  act  done  in  pursuance  of  this 
Act,  and  therefore  the  defendants  are  not  protected  by 
sect.  12,  and  the  action  is  brought  within  the  six  calen- 
dar months  limited  by  stat.  11  &  12  Vict.  c.  44.  s.  8. 
[  Wightman  J.     The  constable  exceeding  his  authority  in 
the  execution  of  the  warrant  is  protected  by  sect  12  of 
stat.  53  G.  3.  c.  127. ;    Theobald  v.  Crichmore(/'),Bnd  the 
cases  cited  in  note  (c)  to  2  Chitty's  Statutes,  by  Webby  and 
Beavan,  p.  710,  2nd  ed.]     In  those  cases  there  was  in 
the  statute  under  which  the  justices  had  professed  to  act 
no  express  provision  prohibiting  the  act  done.     [Black- 
bum  J.     In  Beechey  v.  Sides  {g)  Lord  Tenterden  said, 
"  It  has  uniformly  been  held,  that  where  a  party  boni 

(a)  12  Q,  B.  321 ;  and  see  Ex  parte  Mannenng,  2  B.  ^  S.  431. 
(Jb)  2  Ld.  Rajiii,  938.    Seo  note  to  -S.  C.  in  1  Smith.  L,  C.  2H  6th^ 
(c)  7  E.fB.  377.  (d)  9  Exch,  111.  140. 

(0  E,  B.  4-  E.  8"!?.  861.  C/)  1  -».  #  ^.  227. 

iff)  9  R  i  (\  806.  809. 


XXVL   VICTORIA. 


629 


fide  believes  or  supposes  he  is  acting  in  pursaanee  of  au        18G3. 
act  of  parliament^  he  is  within  the  protection  of  such        Pfasb 
a  clause."]     The  action  was  commenced  within  three      Chaitor. 
months  from  the  quashing  of  the  order.     [^Blackburn  J. 
"  The  fact  committed/*  from  which  the  damages  sought 
to  be  recovered  arose^  was  the  making  of  the  order.] 
The  seizure  is  a  continuance  of  the  order^  so   as  to 
make  the  justices  responsible  for  making  it  if  the  ac- 
tion is  brought  within  three  months  from  the  seizure, 
otherwise  they  might   always  exempt  themselves  by 
delaying  to  issue  their  warrant.     ^Blackburn  J.   They 
are  liable  for  the  seizure  if  an  action  is  brought  within 
three  months  after  it.     He  cited  Collins  v.  Rose  (a).] 
This  action  was  brought  within  that  time. 

Thirdly.  By  sect.  111  of  stat.  9  &  10  Vict.  c.  95.  a 
note  of  aU  judgments  shall  be  entered  in  a  book,  "  and 
such  entries  in  the  said  book,  or  a  copy  tlicreof  bearing 
the  seal  of  the  Court,  and  purporting  to  be  signed  and 
certified  as  a  true  copy  by  the  clerk  of  the  Court,  shall 
at  all  times  be  admitted  in  all  Courts  and  places  what- 
soever as  evidence  of  such  entries,  and  of  the  proceed- 
ings referred  to  by  such  entry  or  entries,  and  of  the 
regularity  of  such  proceeding,  without  any  further 
proof."  The  examined  copy  of  the  judgment  in  the 
County  Court,  not  being  sealed  by  the  seal  of  that  Court, 
was  not  admissible  evidence  of  the  judgment  And 
if  it  was  it  did  not  prove  all  the  allegations  in  the 
second  plea— it  mentioned  only  the  names  of  the  par- 
ties and  the  particulars  of  the  claim ;  but  nothing  about 
the  defence,  l^lffhtman  J.  The  examined  copy  is 
reasonable  proof  of  the  judgment.     Blackburn  J.     And 

(a)  oXf.f  W.  IW. 
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1863.       ^^^  BubfitaDce  of  the  plea  is  proved  hy  iL}     If  the  pkt 

— —--^ is  proved,  the  judgment  in  replerin  would  only  be  tat 

"'  the  expenses  of  getting  the  goods  back^  not  for  damagei 

for  the  trespass ;  Tidd's  Praetical  Farms,  p.  611.  At 
any  rate  it  is  no  bar  to  the  recovery  of  damages  for  die 
wrongful  act  of  seizure.  Sommermtte  v.  MvrelumM  (a)  is 
no  authority  against  the  plaintiflb,  fiur  that  was  an  actkn 
simply  for  making  an  order  for  payment  of  church  tfiJt, 
Fourthly.  The  costs  of  removing  and  quashing  ths 
orders,  which  was  a  step  reasonably  taken  by  the  pl«ntifi 
for  redressing  the  wrongful  act  of  the  defendants^  are  re- 
coverable in  this  action.  \Blachbum  J.  The  phdntiffi^ 
without  quashing  the  orders,  might  get  back  their  goodi 
by  a  replevin  suit,  or  their  value  by  an  action  of  trespw 
against  the  person  who  executed  the  warrant.]  Bat  the 
justices  are  protected  by  stat.  11  &  12  Vict.  e.  44  s.  2., 
unless  the  order  has  been  quashed.  [AFiyA/mon  J.  Coold 
an  action  be  brought  for  wrongfully  issuing  a  writ  of 
fieri  facias  or  of  capias  ad  satisfSsiciendum  if  it  were  not 
executed?  Has  an  action  ever  been  brought  against 
justices  for  granting  a  warrant  of  distress,  if^  doubting 
whether  it  could  be  supported,  they  withheld  its  execu- 
tion ?  The  plaintiffs  have  already  recovered  for  all  that 
was  done  under  the  warrant.]  These  costs  are  analo- 
gous to  money  paid  by  an  attorney  to  procure  the 
release  of  his  client  from  an  unlawful  imprisonment 
which  are  recoverable  as  part  of  the  damages  natorally 
and  directly  resulting  from  the  wrongful  act ;  Addisok 
on  Torts,  p.  431,  citing  Fritchet  v.  Boevey  (4). 

Manisty  and  Heath,  contra. — First.  It  is  within  the  ju- 
risdiction of  the  justices  and  their  duty  to  inquire  into  and 

(a)  1  B.  4-  S,  65?.  {b)  lCr,fM,  775. 
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determine  the  question  whether  the  validity  of  the  rate  i863. 
or  the  liability  to  pay  it  was  bon&  fide  disputed.  In  Rex  ^kabil 
V.  JVrottesley  (a),  decided  on  stat.  58  O.  8.  c.  127.  $.  7.,  chattob. 
which  has  always  been  cited  with  approval^  the  Court 
directed  the  justices  to  hear  and  examine^  in  order  to 
ascertain  whether  the  rate  was  bon&  fide  disputed ;  and 
the  Legislature^  in  framing  the  proviso  to  stat.  5  &  6 
W.  4.  c.  74.  8.  \.f  confirmed  the  construction  of  the 
previous  statute.  [They  also  cited  the  observations  of 
Cockhum  C.  J.,  Wightman  and  Blackburn  J  J.,  in  Pease  v. 
Chayior  (A).]  [Blackbum  J.  Those  dicta  were  not  neces- 
sary for  the  decision  on  the  demurrer^  because  the  declara- 
tion alleges  that  the  defendants  were  "  not  acting  bon& 
fide  in  the  belief  that  they  were  acting  in  conformity  to 
law/']  In  Reg.  v.  Nunneley  (c),  upon  affidavits  which 
shewed  that  the  rate  was  bon&  fide  disputed^  the  Court 
quashed  the  order,  but  they  do  not  say  that  an  action 
woidd  lie  against  the  justices.  Reg.  v.  Colling  (d)  is 
an  authority  for  the  defendants  :  Coleridge  J.  there 
says,  "I  do  not  agree  that  they*'  (the  justices)  '*were 
conclusively  judges  whether  or  not  the  rate  was  disputed 
bon&  fide.  It  would  still  be  for  a  jury  to  decide  that 
point;"  but  he  does  not  say  in  what  action.  It  would  be 
a  question  for  the  jury  in  a  replevin  suit,  and  in  an  action 
against  those  who  put  the  parties  in  motion.  [  Wightman  J. 
The  jury  might  have  to  determine  that  question  in  prohi- 
bition.] Dale  V.  Pollard  {e)  was  a  replevin  suit  against 
the  bailiffs  who  seized  under  a  warrant  to  levy  a  church 
rate,  and  the  question  whether  an  action  would  lie  against 
the  justices  if  they  acted  bona  fide  in  determining  that 

(a)  1  B.  #  Ad,  648.  (*)  1  5.  #  A  658.  671.  672.  674. 

(c)  E,  B.  #  E.  852.  (d)  17  Q.  B.  816. 828. 

(#)  10  Q.  B,  504. 
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1863.        ^^^  ^^^^  ^^  T^ot  bona  fide  disputed,  was  not  raised. 

P^g^        In  Reff.  V.  Cridland  [a),  where  parties  had  been  oonyicted 
Cbatior.     ^^  *  trespass  in  pursuit  of  game,  under  stat.  1  &  2  ^.  4. 
c.  32.  5.  30.,  notwithstanding  they  set  up  a  claim  of  title 
to  the  land,  ErU  J.  and  Crompton  J.,  pp.  869,  872,  ex- 
pressed an  opinion  that  the  justices  must  decide  whether 
the  claim  was  made  bona  fide.    In  the  present  case  there 
was  evidence  to  be  submitted  to  the  jury  of  the  bona 
fides  of  the  justices.     And  if  they  acted  bonS  fide  this 
action  is  contrary ]|;to  the  principle  of  law  which  giTCS 
immunity  to  officers  in  the  performance  of  their  duty ; 
Bamadiston  v.  Soame  {b),  Barton  v.  Bricknell  {c\  Caldtr 
V.  Halket  ((/). 

Secondly.  Assuming  that  the  justices  hare  jurisdic- 
tion to  inquire  whether  the  rate  was  bona  fide  disputed, 
if  there  was  evidence  before  them  that  it  was  not, 
the  remedy  is  by  appeal  against  their  order,  whidi  is 
given  by  stat.  53  G.  3.  c.  127.  s.  7.  \^Blackbum  J.  If 
the  rate  is  bona  fide  disputed,  the  Sessions  would  have 
no  more  jurisdiction  than  the  justices.]  But  if,  on 
appeal,  the  Sessions  decided  that  the  dispute  was  a  mere 
pretence,  their  decision  would  be  final.  [Blackburn  J. 
I  incline  to  think  that  still  an  action  would  lie.]  In 
Thompson  v.  Ingham  (e)  this  Court  interfered  by  prohi- 
bition, because  no  writ  of  error  lay  from  the  County 
Court.  If  the  conclusion  which  the  justices  came  to  was 
wrong,  an  action  would  not  lie  against  them  for  deciding 
wrongly ;  Sommerville  v.  Mirehouse  (/),  Reg.  v.  BoUom  (y). 

(a)  IK^B,  853. 

(h)  Note  {a)  to  Harman  v.  Tappenden,  1  East,  568. 
(e)  13  Q.  B,  393.  {d)  3  Moo.  P.  C.  C.  2a 

W  14  Q.  B,  710.  (/)!-».#  S.  652. 

07)  1  Q.  B.  66. 
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Thirdly.  Stat  II  &  12  Fict.  c.  44.  s.  2.  reserves  a  right  1863. 
of  action  against  a  justice  for  any  act  done  '^  in  a  matter  Peasb 
of  which  by  law  he  has  not  jurisdiction^  or  in  which  he  Chattob. 
shall  have  exceeded  his  jurisdiction.^^  This  was  clearly  a 
matter  in  which  the  justices  had  jurisdiction^  and^  accord- 
ing to  the  definition  of  excess  of  jurisdiction  su^ested 
by  Jervis  C.  J.,  in  Bati  v.  Parkinson  {a)y  there  was  no 
excess  of  jurisdiction^ — he  said,  ''If  necessary,  the  Court 
might  perhaps  draw  a  distinction  between  sections  1  and  2 
of  the  II  &  12  Vict  c.  44.  But  it  is  not  necessary. 
Were  it  so,  I  confess  I  should  be  inclined  to  think  that 
'exceeding  his  jurisdiction'  in  sect.  2  means  assuming  to 
do  something  which  the  Act  under  which  he  is  pro- 
ceeding could  by  no  possibility  justify,  as  in  the  case  in 
the  Queen's  Bench  of  Leary  v.  Patrick  (J),  where  there 
could  have  been  no  authority  to  issue  a  distress  for  costs, 
not  adjudged  by  a  conviction,  or  as  was  the  case  in  Bar- 
ton V.  BrickneH{c)y  in  which  case  there  was  no  power  to 
order  the  plaintiff  to  be  put  in  the  stocks.  But  I  abstain 
from  pronouncing  any  opinion  upon  this  point/'  [Wight- 
man  J.  There  is  some  difficulty  in  distinguishing  be- 
tween no  jurisdiction  and  excess  of  jurisdiction:  as 
soon  as  the  justice  exceeds  his  jurisdiction  he  is  without 
jurisdiction.] 

Fourthly.  Assuming  that  the  plaintiffs  have  aright  to 
try  the  question  before  a  jury,  and  admitting  that  they 
might  recover  for  the  seizure,  there  has  been  judgment 
in  replevin  against  a  co-trespasser  in  which  they  have 
got  all  the  damages  consequent  on  the  wrongful  taking, 
and  costs;   Hoskins  v.   Bobins  (d),   7   Bac.  Abr.,  by 


{a)  20  L.  J.,  M.  a  208.  212.        (h)  15  Q.  B.  266. 

ir)  13  Q.  B.  393.  {d)  2  Wnu.  Saund,  320,  6th  ed. 
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1S63.  Gwittim  and  Dodd,  7th  ed.,  Bepkcm  amd  Avamry,  (H) 
J^[^  p.  92,  ^L)  p.  107,  and  jadgment  in  veplerin  may  be 
pleaded  in  bar  to  an  action  of  trespaaa;  WkMe  t. 
HllUs  (a),  citing  Doctr.  Phe.  Barre,  65.  68;  2  Sdm. 
N.  P.  1221,  12th  ed.  [They  also  died  Bishop  t.  Fif- 
counUu  Mantagtu  (6).]  \Wightman  J.  Suppose  the 
cattle  seized  were  about  to  be  employed  in  plooghinp. 
Blackburn  J.  Or  were  injured  by  over  driving  or 
driving  them  improperly.]  The  object  of  the  proceedin; 
in  replenn  is  to  procure  the  restitution  of  the  goods  in 
order  to  try  the  right,  and  that  the  owner  may  have  the 
use  of  his  gf^ods  while  the  action  for  damages  is  going 
on.  [Blackburn  J.  referred  to  Menide  ▼.  Blake  (c\ 
Wightman  J.  referred  to  George  v.  Chambers  {d).  Bladt- 
bum  J.  For  many  years  the  plaintiff  in  rq[>levin  has 
not  recovered  substantial  damages,  and  I  doubt  whether 
he  could.  In  Roscoe  Ev.  721,  10th  ed.,  by  Smirie,  it  is 
said  ''the  damages  recovered  by  the  plaintiff  are  usnaDy 
confined  to  the  expense  of  the  replevin  bond.  It  ii 
doubtful  whether  special  damages  arising  from  an  injury 
to  the  goods  by  defendant  or  otherwise,  can  be  recovered; 
Conner  v.  Bentley''  {e).']  In  2  Chitt.  PI  647,  7th  ed.,  the 
declaration  in  replevin  concludes,  "  wherefore  the  plaintiff 
saith  that  he  is  injured,  and  hath  sustained  damages  to 

the  amount  of  £ ,''  and  a  note  directs  the  pleader  to 

insert  "  any  sum  suflBcient  to  cover  the  amount  of  the 
damages  really  sustained/'  Though  there  is  no  instance 
in  which  damages  have  been  laid,  there  is  no  reason 
why  they  should  not  be.     [They  cited  Ash  v.  Wood(J)^ 

(a)  2  WiU.  87.  (*)  CVo.  £«r.  824. 

(c)  (»  E.  ^  B,  842.  (d)  WM.fW.  \4». 

{e)  1  Jebb  f  Symes,  246.  {f)  Cro.  EL  69. 
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Saunders  v.  Fortescue  (a),  and   Sedgwick  on  DamageSj        1868. 
498,  2d  ed.]  peas. 

Cur.  adv.  vult.      chat'tor. 

Feh.  21st.  There  being  a  difference  of  opinion  on  the 
bench,  the  following  judgments  were  now  delivered. 

WiOHTMAN  J.  The  learned  Judge  upon  the  trial  of 
this  cause  told  the  jury  that,  if  the  plaintiffs  bon^  fide 
disputed  the  validity  of  the  rate  and  intended  so  to  do, 
and  gave  notice  to  the  defendants  that  they  did  so  dis- 
pute it^  they  ought  to  find  for  the  plaintiffs ;  but  that,  if 
the  jury  thought  that  the  plaintifis'  assertion  that  they 
disputed  the  validity  of  the  rate  was  a  mere  pretence  for 
the  purpose  of  evading  payment  and  ousting  the  juris- 
diction of  the  magistrates,  they  should  find  for  the 
defendants.  The  jury  upon  this  direction  found  a  verdict 
for  the  plaintiffs,  and  it  must  now  be  taken  upon  their 
finding  that  the  plaintiffs  did  bon^  fide  dispute  the 
validity  of  the  rate,  and  did  give  notice  to  the  defend- 
ants that  they  did  so. 

A  rule  nisi,  however,  was  granted  for  a  new  trial,  on 
the  ground  that,  in  order  to  maintain  an  action  against 
the  defendants,  it  was  not  sufficient  for  the  jury  to  find 
that  the  plaintiffs  did  bon^  fide  dispute  the  validity  of 
the  rate  and  give  notice  of  that  fact  to  the  defendants, 
but  that  they  ought  also  to  have  found  that  the  justices 
in  proceeding  notwithstanding  the  notice,  acted  mali- 
ciously, and  without  reasonable  or  probable  cause,  and 
that  the  learned  Judge  ought  to  have  so  directed  them. 
This  raises  the  question  whether  the  defendants  were 
acting  within  their  jurisdiction  when  they  came  to  the 
conclusion,  upon  the  evidence  before  them,  that  the 
V'O  1  Wils,  256,  257. 
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1863.  plaintiflBs  did  not  bona  fide  dispute  the  validity  of  the 
p  ^^^  rate, — it  being  assumed  that  their  judgment  was  wrong, 
^-  and  that  the  plaintiffs  did  really  and  bon^  fide  dispute 

it. 

There  can  be  no  doubt  that  the  defendants  liad  ju- 
risdiction in  the  first  instance  to  entertain  the   com- 
plaint against  the  plaintiffs^  by  virtue  of  the  53   G.  & 
c.  127.  s,  7.,  but  there  is  a  proviso  to  the  enacting  part 
of  that  section  "  that  if  the  validity  of  such  rate^  or  the 
liability  of  the  person  from  whom  it  is  demanded  to  pay 
the  same  be  disputed^  and  the  party  disputing  the  same 
give  notice  thereof  to  the  justices,  the  justices  shall  for- 
bear giving  judgment  thereupon.'^    The  jurisdiction  of 
the  magistrates  therefore  ceases  by  the  proviso  if  the  party 
proceeded  against  disputes  the  validity  of  the  rate^  and 
gives  them  notice  to  that  effect.     But  it  is  not  enongb 
for  the  party  summoned  to  inform  the  magistrate  that 
he  disputes  the  validity  of  the  rate,  he  must  satisfy  them 
that  he  really  and  boni  fide  disputes  it     This  has  been 
determined  by  several  cases  that  were  cited  upon  the 
argument.     The  justices  are  not  to  try  the  validity  of  the 
ground  for  disputing  the  rate,  but  the  bona  fides  of  the 
person  making  the  objection.      This   is    a   collateral 
question,  and  there  is  no  doubt  that  it  is  a  role  that, 
if  the  jurisdiction  depends  upon  a  collateral  question, 
the  magistrates  cannot  give  themselves  jurisdiction  by  a 
wrong  decision  upon  that  question,  but,  as  observed  by 
Lord    Campbell  in  the   case   of  Reff.   v.   Nunneley  (a) 
(which  is  the  last  case  in  which  this  point  was  much 
discussed,  and  in  which  all  the  authorities  w^*e  dted]^ 
the  justices  are  not  deprived  of  jurisdiction  by  palpably 

(a)  E.  B.  4-  E.  852.  857. 


4 


XX VL   VICTORIA.  687 

objections,  and  sncli  as  could  lead  to  no  other  1868. 
Q  than  that  there  was  no  reasonable  ground  Peasb 
dng  the  rate,  or  for  believing  that  the  person  chattoe. 
rhom  the  rate  was  attempted  to  be  enforced 
ig  bon&  fide  in  stating  to  the  justices  that  he 
it.  If  this  were  not  so,  it  would  be  useless  for 
itrates  to  consider  the  question  of  bona  fides  at 
;h  it  has  been  decided  in  the  cases  cited  upon 
nent  that  they  are  bound  to  do  so.  It  appears 
it,  as  it  has  been  considered  as  settled  that  they 
isdiction  to  consider  whether  the  rate  was  dis- 
nk  Me,  they  can  only  be  liable  to  this  action 
I  without  jurisdiction  in  case  it  should  be  found 
iry  that  they  acted  without  any  reasonable  or 
cause  for  the  decision  they  came  to  that  the 
QOt  boD^  fide  disputed ;  and  I  think  that,  as  that 
was  not  left  to  the  jury,  the  defendants  are 
o  make  the  rule  absolute  for  a  new  trial. 

)B  J.  read  the  following  judgment  of  Black- 

de  in  this  case  was  obtained  for  a  new  trial,  or 
the  verdict  difierently.  It  cannot  be  made 
in  both  these  forms.  The  conclusion  I  have 
is,  that  the  defendants  have  a  right  to  elect  in 
rm  they  will  make  it  absolute. 
ase  was  argued  at  the  Sittings  after  Trinity 
B62,  before  my  brothers  Wtghtman,  Mellor  and 

first  consider  whether  the  defendants  are 
to  a  new  trial.  The  point  on  which  there 
ged  to  be  misdirection  is  one  of  considerable 
aportance  and  of  nicety  and  diflBcuity,  but,  after 
ition,  I  have  come  to  the  conclusion  that  the 


T. 
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1863.        defendants  are  right  in  aaying  that  the  direction  vif 

Pk^i        imperfect 

The  pleadings  in  this  case  came  before  this  Coait, 
then  consisting  of  my  Lord^  my  brother  ¥Fightman  and 
myself^  on  demurrer :  they  will  be  found  set  out  in  the 
report  of  Pease  t.  Chaytor  (a). 

On  the  trials  it  appeared  in  evidence  that,  when  hefinre 
the  defendants  as  justices^  the  plaintiffs^  bjr  their  agenti^ 
stated  that  they  disputed  the  rate^  it  was  asserted^  on  tbe 
other  side,  before  the  justices  that  the  plaintiflB  did  not 
really  and  bona  fide  dispute  the  rate.  So  £u%  bothpaitiei 
were  at  the  trial  agreed  on  the  facts ;  there  was  a 
conflict  as  to  what  was  the  state  of  the  evidence  before 
the  justices,  and  as  to  what  the  defendants  then  thought 
and  said,  but  it  was  agreed  what  they  did.  The  jus- 
tices did  not  hold  their  hands,  but  proceeded  to  make 
the  order,  and  under  that  order  the  phdntiffs'  goods  weie 
seized. 

My  brother  Mellor  left  to  the  jury  the  qnesticHi^ 
whether  the  plaintifls  bona  fide  disputed  the  rat^  and 
whether  notice  of  that  dispute  was  given  to  the  justioeB 
(the  defendants),  and  I  think  these  were  proper  qnestioiis 
to  be  left  to  the  jury.  But  he  did  not  ask  the  juiy 
whether  the  defendants,  as  justices,  decided  on  the  evi- 
dence before  them  that  there  was  in  fact  no  real  dispute 
which  the  justices  might  very  possibly  have  honest^ 
though  mistakenly  believed;  and  no  question  was  asked  as 
to  malice^  nor  as  to  whether  the  facts  proved  before  the 
justices  were  such  as,  in  tbe  opinion  of  the  Judge  as  a 
matter  of  law,  would  constitute  reasonable  and  probable 
cause  for  coming  to  such  a  mistaken  belief.  The  juxji 
having  found  for  the  plaintiffs  on  this  direction^  we  must 
take  the  facts  to  be  that  the  rate  was  really  disputed, 
{a)  \  n.^  s.  6:)8. 
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we  are  bound  in  this  action  to  suppose  the  jury  right  1868. 
he  justices  wrong  on  the  question  of  fact),  and  that  pilsi 
B  of  the  intention  to  dispute  it  was  given;  and  if,  upon  chattoe. 
facts  alone,  the  action  lies,  then  the  direction  was 
But  unless  the  action  would  equally  lie  against 
istices,  though  honestly  on  the  evidence  before  them, 
ig  without  malice  and  without  the  absence  of  rea- 
)le  and  probable  cause  to  the  mistaken  conclusion 
the  dispute  was  not  a  bon^  fide  dispute,  the  direc- 
iras  imperfect,  and  the  defendants  are  entitled  to  a 
brial  to  ascertain  how  these  facts  were, 
e  position  of  justices  acting  under  this  statute  is 
iar:  they  have  jurisdiction  to  enforce  the  rate, 
r  the  validity  of  the  rate  be  disputed  and  the  party 
ting  the  same  give  notice  thereof,  they  are  to  for- 
giving judgment;  but  they  are  not  to  forbear 
[y  because  the  party  says  that  he  disputes  the  vali- 
>f  the  rate.  This  Court  has  in  such  cases  compelled 
ustices  by  mandamus  to  hear  the  matter;  Lord 
frden  saying,  "If,  upon  the  hearing,  this  party 
ies  the  justices  that  there  is  a  bona  fide  intention 
Qtest  the  rate,  the  proceedings  before  them  will  go 
rther ;''  Bex  v.  Wrottesley  (a).  So  that  it  is  the  duty 
e  justices,  enforceable  by  mandamus,  to  form  their 
on  judicially  on  the  question,  whether  the  dispute 
ni  fide  or  not,  and  act  upon  that  opinion.  It  is 
that  they  are  liable  in  an  action  if  it  turns  out  that 
Dpinion  was  mistaken.  If  so,  the  position  of  the 
»8  is  one  of  great  hardship,  for  the  wisest  and  most 
ous  of  men  are  fallible  and  may  come  to  a  wrong 
usion ;  and,  even  if  right,  the  justices  would  not 
fe,  for  there  is  a  possibility  that  a  jury  may  honestly 
(fl)  \B.i  Ad  648.  051. 
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1863.  and  properly  enougb,  bat  mistakenly,  think  them  \ 
Ps^a  and  yet  the  event  of  the  action  must  be  regulate 
Chatiob.  ^y  ^^^  ^^^>  ^^*  ^  *^®  verdict.  But  I  think  it } 
found  that  the  law  does  not  cast  on  the  jnitiec 
very  great  hardship.  I  think  that  the  nnmerons 
which  were  cited  on  the  argument,  and  all  which, 
as  I  know^  are  to  be  found  in  the  books,  may  be  ] 
ciled  by  a  distinction  between  questioning  the  vi 
of  the  judgment  of  a  Court  of  limited  jurisdictio 
the  ground  that  in  fact  the  matter  was  not  withi 
limited  jurisdiction  of  the  tribunal,  for  the  puipc 
preventing  the  enforcement  of  that  judgment  and 
tioning  it  for  the  purpose  of  maintaining  an  i 
against  the  Judges  of  that  Court  In  the  first  d 
proceedings  the  law,  I  think,  is  accurately  laid  doi 
the  judgment  of  the  Exchequer  Chamber  in  Bwibk 
Fuller  (a) : — "It  is  a  general  rule,  that  no  Coiut  of  lii 
jurisdiction  can  give  itself  jurisdiction  by  a  wrong 
sion  on  a  point  collateral  to  the  merits  of  the  case 
which  the  limit  to  its  jurisdiction  depends;  and  hof 
its  decision  may  be  final  on  all  particulars,  makinj 
together  that  subject  matter  which,  if  true,  is  w 
its  jurisdiction,  and,  however  necessary  in  many  cai 
may  be  for  it  to  make  a  preliminary  inquiry^  wh( 
some  collateral  matter  be  or  be  not  within  the  limits, 
upon  this  preliminary  question,  its  decision  must  al' 
be  open  to  inquiry  in  the  superior  Court.  Then  to 
the  simplest  case — suppose  a  Judge  with  jurisdii 
limited  to  a  particular  hundred,  and  a  matter  is  bro' 
before  him  as  having  arisen  within  it,  but  the  i 
charged  contends  that  it  arose  in  another  hundred^ 
is  clearly  a  collateral  matter  independent  of  the  mc 

(a)  ^Exch.  111.140. 
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n  its  being  presented,  the  judge  must  not  immediately        1863. 
)rbear  to  proceed,  but  must  inquire  into  its  truth  or        ^eIsz 
ilsehood,  and  for  the  time  decide  it,  and  either  proceed      chattob. 
r  not  on  the  principal  subject  matter  according  as  he 
nds  on  that  point;  but  this  decision  must  be  open  to 
uestion,  and  if  he  has  improperly  either  forborne  or 
roceeded  on  the  main  question  in  consequence  of  an 
rror,  on  this  the  Court  of  Queen's  Bench  will  issue  its 
landamus  or  prohibition  to  correct  his  mistake/' 

It  will  be  found  that  the  cases  cited  in  the  argument 
f  the  present  case,  and  relied  on  by  the  counsel  for  the 
laintififs,  are  cases  of  prohibition  and  of  certiorari,  in 
liich  the  object  of  the  proceeding  is  to  prevent  the 
oforoement  of  the  order;  and  in  many,  if  not  all  of  them, 
mgnage  is  used  shewing  that  the  Judges  had  in  their 
lind  the  distinction  pointed  out  in  the  above  extract, 
hat  such  a  point  must  be  determined  for  the  time,  but 
I  not  determined  conclusively ;  and  such  I  think  would 
•e  the  rule  in  any  proceeding  taken  by  the  one  party  for 
Ae  purpose  of  enforcing  the  judgment  of  the  inferior 
^otact,  or  by  the  other  for  resisting  it  But  when,  as  in 
le  present  case,  an  action  is  brought  against  the  person 
E^o^  acting  with  a  limited  jurisdiction,  has  by  mistake 
cdded  the  point  for  the  time  the  wrong  way,  and  has 
^Kseeded  when^  had  he  known  the  true  state  of  facts,  he 
fiHit  not,  the  rule  of  law  is  different,  and  is,  I  conceive, 
^  laid  down  by  Lord  Wenslet/dale,  then  Parke  B.,  in 
^Vering  the  judgment  of  the  Privy  Council  in  Calder 
^alket (a),— "It  is  well  settled,"  says  he,  "that  a 
dge  of  a  Court  of  record  in  England,  with  limited 
^iadiction,or  a  justice  of  the  peace,acting  judicially,  with 
*^ecial  and  limited  authority,  is  not  liable  to  an  action 
(a)  3  3foo.  P.  a  a  28.  77. 

Vol.  III.  2  u  B.  &  s. 
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1863.       of  trespass  for  acting  without  jariadictiofi^  vnleH  ke 
Pkjlse        ^^  the  knowledge  or  means  of  knowledge  of  which  ke 
Chattor.     ought  to  have  ayailed  himself  of  that  which  comlitiitet 
the  defect  of  jurisdiction.     Thus  in  the  elaborate  jad^ 
ment  of  Mr.  Baron  Powell,  in  Gwinne  t.  I\foie  (a),  it  ii 
laid  dowu^  that  a  Judge  of  a  Court  of   leooid  ia  a 
borough  was  not  responsible,  as  a  treapaaaer,  luilesB  he 
was  cognizant  that  the  cause  of  action  arose  out  of  die 
jurisdiction,   or,   at   least,   that  he    might   have  been 
cognizant,  but  for  his  own  fault;    which  hwt  proposi- 
tion  Mr.  Baron  Powell  illustrates   by   a  reference  to 
The  Case  of  the  Marshahea  Court  {h\  which  had  jmir 
diction  only  in  certain  cases  where  the   King^s  senanti 
were  parties,  who  being  all  enrolled,  the  Judge  oog^t  to 
have  had  a  copy  of  the  enrolment,  and  so  would  haie 
known  the  character  of  the  parties.     It  is  true,  says  tb* 
Baron  Powell,  (speaking  of  the  case  of  a  borough  courts) 
that  the  cause  of  action  does  not  arise  within  the  jurisdie- 
tion  of  the  Court,  as  it  ought  to  do ;  but  as  the  Judge  cannot 
know  that,  except  by  the  plaintiff  or  defendant,  until 
he  knows  it,  the  rule  shall  be  in  this  case,  as  in  othen^ 
'  ignorantia  facti  excusatJ     Mr.  Baron  Powell  lays  down 
the  same  rule  as  to  a  party :  but  his  opinion  in  thit 
respect  is  disapproved  of  by  Lord  Chief  Justice  WiUe$, 
in  Moravia  v.  Sloper  ( Willes,  35),  but  not  so  £ar  as  it 
relates  to  a  Judge  or  ofiBcer.'^ 

The  like  rule  has  been  followed  in  the  case  of  magis- 
trates acting  under  the  special  powers  of  Acts  of  Partia- 
ment,  who  are  not  liable  as  trespassers  if  they  have  juris- 
diction to  inquire  into  the  facts  stated  before  them,  and 
nothing  appears  on  one  side  or  the  other  to  shew  their 
want  of  jurisdiction ;  Pike  v.  Carter  (c),  Lowther  v.  Tki 

fa)  2  iMw.  App.  l.W).  1566.  {?,)  \o  Co.  68  6. 
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Earl  of  Radnor  {a).  It  is  clear^  therefore,  that  a  Judge  1863, 
is  not  liable  in  trespass  for  want  of  jurisdiction,  unless  he  p^I^^ 
knew  or  ought  to  have  known  of  the  defect,  and  it  lies  chattor, 
on  the  plaintiff  in  every  such  case  to  prove  the  fact ;  see 
also  Seijt  WiUiamg'  note  (1)  to  Peacock  v.  Bell  {by  In 
the  case  of  Carratt  v.  Morley  {c\  the  Court  of  Queen's 
Bench  entered  the  verdict  against  Commissioners  who 
had  given  judgment  against  the  plaintiff,  over  whom 
ihey  had  no  jurisdiction,  on  the  ground  that  it  lay  upon 
ihem  to  shew  affirmatively  that  he  was  within  their  juris- 
diction. The  Court  say,  p.  28,  '*  The  doubt  as  to  the  Com- 
missioners' liability  arose  from  the  possibility,  as  the  case 
was  undefended,  that  there  might  have  been  evidence  to 
convince  them  that  the  defendant  in  that  suit  resided 
within  their  jurisdiction.  Nothing  of  this  sort,  however, 
appears ;  nor  can  we  be  justified  in  inferring  it  from  the 
mere  fact  that  the  Court  acted  in  a  manner  which 
requires  it  to  warrant  their  proceeding.*'  This  decision 
was  subsequent  to  Calder  v.  Halket  (</),  which,  however, 
seems  not  to  have  been  brought  to  the  notice  of  the 
Court. 

No  question  arises  in  the  present  case  on  whom  the 
burthen  of  proof  lies.  If  it  did,  we  should  be  obliged 
to  say,  whether  we  followed  the  authority  of  Calder  v. 
Halket  or  Carratt  v.  Morley,  which  on  this  point  seem 
to  be  opposed  to  each  other.  As  it  is,  we  follow  both 
cases  in  saying  that,  if  the  tribunal  of  limited  authority 
acted  on  the  evidence  before  them,  no  action  lies.  In 
Calder  v.  Halket,  as  also  in  the  cases  therein  cited,  of 
Pike  V.  Carter  (e)  and  Lowther  v.  The  Earl  of  Radnor  {a), 

(a)  SEoMt,  113.  (b)  1  Saund.  74  rf,  6th  ed. 

(c)  1  Q.  B.  18.  (rf)  3  Moo.  P.  a  28. 

(<f)  3  Bivq.  7«. 

2  u  2 


^4  HILARY  VACATION. 

1868.       it  was  enough  for  the  decision  of  the  case  to  say,  thst 


Pease  ^^e  action  would  not  lie  where  it  was  not  shewn  that 
Chattor.  *'^®  Judge  knew  of  the  defect.  The  Court  in  each  case 
guard  themselves  from  saying  that  an  action  would  not 
lie  at  common  law^  where  the  Judge  had  means  of 
knowledge  of  which  he  ought  to  have  availed  himself, 
but  they  cannot  be  understood  as  deciding  that  the 
form  of  the  action  would  be  trespass.  Indeed,  in 
Lowther  v.  Tlie  Earl  of  Radnor  (a),  Lawrence  J.  says, 
p.  119,  ''  If  the  magistrates  made  an  order  against  the 
evidence  laid  before  them,  the  party  injured  would  have 
another  sort  of  remedy  against  them,''  pointing,  as  I 
conceive,  to  an  action  on  the  case  (A),  in  which  malice 
and  want  of  reasonable  and  probable  cause  would,  even 
at  common  law,  have  been  necessary  averments.  In 
addition  to  the  cases  cited  in  Calder  v.  Halket  (c)  I  may  -^ 
refer  to  Ackerley  v.  Parkinson  (d). 

There  are  cases  quite  consistent  with  the  above  view  -^ 
where  it  has  been  held  that  an  action  of  trespass  lies  .^b 
where  the  Judge  of  the  inferior  tribunal,  knowing  the  ^^si 
facts,  mistakes  the  law,  and  thinks  he  has  jurisdiction  .^K^a 
when  he  has  not  Such  was  the  case  of  Houlden,  y.^m^s^. 
Smith  (e).  There  the  mistake  was  not  of  fact,  bui 
of  law,  and  on  that  ground  it  is  distinguished  in  the 
judgment  from  those  cases  in  which,  say  the  Court,  p.  852^  -^^ 
"  it  was  held  that  the  question  as  to  jurisdiction  or  no0  ■' 
must'*  (that  is  for  this  purpose)  "  depend  on  the  state  oz^^ 
facts  as  they  appeared  to  the  magistrate.'' 

I  have,  on  this  branch  of  the  case,  only  further  t^  - 
observe,   that  before   stat.   11  &  12   VicL   c.   44   th — ^ 

(a)  6  East,  113. 

(/*)  Soo  Jiuriet/  V.  Btthune,  5  Taunt.  r>80. 

ir)  3  Moo.  r.  C.  2^.  (d)  3  M.  i'  /?.  411. 

(0  14^.  B.  841. 
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defendants  might  have  been  in  great  technical  difficulty,  1868. 
because,  their  order  being  quashed,  they  would  have  PkIbb 
been  deprived  of  the  proper  evidence  of  that  which  Chatiok. 
alone  could  justify  their  distress  warrant.  But  if  the 
real  facts,  whilst  the  order  existed^  were  such  as  to  give 
the  justices  so  much  jurisdiction  that  before  stat.  11  &  12 
Vict  c.  44.  trespass  would  not  have  lain  against  them, 
they  are  not  within  the  second  section  of  that  Act,  and 
are  within  the  first  section ;  so  that,  whatever  might  have 
been  the  case  at  common  law,  I  think  it  now  essential 
to  prove  malice  and  want  of  reasonable  and  probable 
cause,  that  is,  assuming  the  fact  to  be  that  the  justices 
proceeded  because  they  adjudged  the  dispute  not  to  be 
bont  fide.  I  think  it  would  be  otherwise  if  finding  the 
dispute  real  they  erroneously,  in  point  of  law,  thought 
they  might  proceed  because  it  was,  in  their  opinion, 
frivolous,  though  bonS  fide. 

For  these  reasons  I  think  the  defendants  entitled, 
if  they  choose,  to  a  new  trial,  but  they  are  not  bound  to 
take  a  new  trial.  They  may  allow  the  verdict  on  not 
guilty  to  stand,  preferring  to  make  absolute  that  branch 
of  the  rule  which  seeks  to  enter  the  verdict  for  the 
defendants  on  the  second  plea,  and  also  that  branch  of 
it  which  seeks  to  reduce  the  damages  to  1*.  If  this 
alternative  is  adopted  the  plaintiffs  will  have  the  costs  of 
the  issue  on  not  guilty,  and  may,  if  so  advised,  go  into 
a  Court  of  efor  tc  reverse  the  judgment  pronounced 
in  this  Court  on  the  demurrer  in  favour  of  the  second 
plea,  and  so  establish  their  right  to  the  damages  of  1^. 
It  will  be  for  the  defendants  and  their  advisers  to  con- 
sider in  which  way  it  is  for  their  interest  to  have  the 
rule  made  absolute — the  Court  has  only  to  see  that  they 
have  the  right  to  elect  between  these  alternatives,  and 
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1868.        I  proceed  to  give  my  reasons  for  thinking  that  they  are 
Pbasb       entitled  in  the  alternative  to  make  the  rule  absolute  to 
Chaitob.      ^^^^  extent. 

The  important  dates  on  this  part  of  the  case  seem  to 
be  the  following :  The  order  was  made  upon  the  6th  Jamt' 
aty,  1859.    The  distress  warrants  were  signed  by  the  de- 
fendants upon  the  3rd  February,  but  they  were  not  acted 
upon  till  the  14th  March,  on  which  day  there  was  a 
seizure  of  the  plaintiff's  goods.     On  the  27th  April  the 
plaintiff  obtained  a  rule  nisi  for  a  certiorari  to  quasb 
the  order,  and  on  the  9th  May  the  order  -was  quashed. 
The  action  was  commenced  on  the  13th  June,   being 
more  than  three  months  after  the  making  of  the  orders, 
and  the  signing  of  the  distress  warrants,  but  less  thaa 
three  months  after  the  actual  seizure.     The  action  wai^ 
therefore,  too  late  as  regards  the  making  of  the  order 
and  as  regards   the  expense  of  quashing  that   order, 
assuming  that  these  costs  might  have  been  recovered  as 
special  damage  resulting  from  the  making  of  the  ordia. 
It  is  not  to  be  inferred  that  the  costs  of  quashing  the 
order  could  be  recovered  as  special  damage.     All  I 
say  is,  that,  even  if  they  could,  still,  as  to  them,  the 
action  is  too  late.     The  seizure  is  in  itself  a  cause  of 
action,  Collins  v.  Rose  (a) ;  and,  as  far  as  r^^rds  this 
cause  of  action,  the  defendants  are  not  protected  by  the 
lapse  of  time.     But  the  costs  of  quashing  the  order  are 
in  no  sense  part  of  the  damage  arising  from  the  seixure ; 
the  plaintiffs  might,  in  the  replevin  suit,  shew  the  absence 
of  jurisdiction  just  as  well  before  the  order  was  quashed 
as  afterwards,  and  therefore  the  damages  arising  firom 
the  seizure  were  only  the  costs  of  replevying  the  gooda^ 
and  any  real  damage  sustained  by  being  deprived  of 
{a)  i)  M.  4'  w.  im. 
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them.  The  costs  of  the  replevin  suit  are  certainly  1863. 
covered  by  the  second  plea,  and  the  actual  damage  p^sb 
sustained  by  the  seizure  was  merely  nominal.  Chattoe. 

The  question,  whether  the  judgment  in  replevin  was 
a  bar  to  a  recovery  of  the  damage  for  the  seizure  is 
.  upon  the  record,  and  must,  in  this  Court,  be  considered 
as  decided  by  the  judgment  on  the  demurrer  to  the  plea, 
reported  I  B.Sf  S.  658.  On  the  trial,  the  only  question 
was,  whether  that  plea  was  proved,  and  the  evidence 
given  of  an  examined  copy  of  the  judgment  of  the 
County  Court  was  sufficient  proof  of  the  substance  of 
the  plea.  In  my  opinion,  therefore,  the  defendants  are 
entitled  to  elect,  whether  they  will  make  the  rule  abso- 
lute for  a  new  trial,  or  make  it  absolute  to  enter  the 
verdict  for  them  on  the  second  plea,  and  to  reduce  the 
damages  to  Is. 

Mellor  J.,  after  stating  the  facts  on  which  the  direc- 

^on  to  the  jury  was  given  and  that  direction  as  set  forth 

^mte,  pp.  621 — 623,  proceeded : — As  the  propriety  of  my 

-^lirection  was  the  only  point  upon  which  we  entertained 

^Bny  doubt,  it  is  to  that  question  alone  I  propose  to 

^^dress  my  observations. 

Xt  is  with  great  doubt  and  hesitation  that  I  differ  from 
■■^y  learned  brothers,  but  after  much  consideration  I 
^^^^nnot  come  to  the  conclusion  that  my  direction  to  the 
***^  on  the  trial  was  wrong.  The  objection  to  it  was,  not 
^^t  it  was  erroneous  as  fSeur  as  it  went,  but  that  it  was 
^^^Sective  in  not' declaring  to  the  jury  that  it  was  an  essen- 
*^i  ingredient  in  the  cause  of  action  that  the  defendants 
*^^fcifi  fide,  or  maliciously,  and  without  reasonable  or 
^*''^^l)able  qause,  overruled  and  disregarded  the  objections 
^^^^ed  by  the  plaintiffs  to  the  validity  of  the  rate,  and 
"P^X^ceeded  to  make  their  orders  and  issue  their  warrants 
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1863.       notwithstanding  the  notice  which  they  receivedi     It  was 
P^XsE       nrged  that  a  great  distinction  exists  between  applicatioiis 
^    ^'  to  this  Court  to  quash  orders  of  justices   under  such 

circumstances  when  brought  up  by  writ  of  certiorari,  or 
in  cases  of  prohibition  or  replevin,  and  actions  agaiiut 
justices  themselves.      It  is  to  be  observed   that  the 
general  jiirisdiction  over  disputes  as  to  church  rates  is 
vested  in  the  Court  Christian,  and  not  in  justices  of  the 
peace,  and  until  the   passing  of  the    statute  63  (?.  3. 
c.  127.,  considerable  delay  and  expense  were  incorred  in 
the  recovery  of  church  rates,  which  occasioned  great 
hardship^  not  only  on  the  churchwardens,  but  also  to  the 
parties  liable  to  the  rate ;  and  the  object  of  the  Jjegish- 
ture,  as  said  by  Bayley  J.  in  Rex  v.  The  Chapehoardau 
of  Milnrow  (a),  "  was  not  to  draw  questionable  cases  ad 
aliud  exameuy  but  to  provide  a  summary  remedy  in  casei 
where  the  party  did  not  dispute  the  obligation  to  psv. 
The  Legislature  never  intended  to  deprive  the  party  <rf 
his  right  to  have  the  validity  of  the  rate  questioned  in  the 
proper  forum/^    Accordingly  the  seventh  section  of  the 
above  statute,  after  providing  for  the  convening  before 
the  justices  of  any  one  duly  rated,  fee,  and  refusing  to  pay 
any  church  rate,  where  the  sum  does  not  exceed  lOt, 
and  authorizing  them  to  examine  into  the  merits  of  the 
said  complaint,  provides  '^  that  if  the  validity  of  such 
rate,  or  the  liability  of  the  person  from  whom  it  is  de- 
manded to  pay  the  same,  be  disputed,  and  the  party  dis- 
puting the  same  give  notice  thereof  to  the  justices,  the 
justices  shall  forbear  giving  judgment  thereupon,  and  the 
person  or  persons  demanding  the  same  may  then  proceed 
to  the  recovery  of  their  demand,  according  to  due  coarse 
of  law,  as  heretofore  used  and  accustomed.'*     The  lan- 
guage of  this  proviso  is  unusually  clear  and  expliciti 

(«)  6  .V.  i'  S.  24?.  254,  255. 
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ind  its  effect  appears  to  have  been  fully  described  in  the  1868. 
mssage  already  cited  from  the  judgment  of  Bayley  J.  in  PbIim 
Hex  V.  The  Chapeltoardens  ofMUnrow  (a),  and  again  by  chattor. 
Lord  Denman  in  giving  the  judgment  of  the  Court  in 
fUeketts  V.  Bodenham  (J) :  "  This  proviso  applies  only 
'JO  cases  under  10/. ;  and  the  effect  of  it  is  that»  even 
n  such  cases^  the  moment  it  appears  that  the  question 
s  one  not  merely  of  enforcing  payment^  but  touching  the 
ndidity  of  the  rate,  the  summary  jurisdiction  is  at  an 
md,  and  that  of  the  Ecclesiastical  Court  attaches."— 
rhe  justices  are  by  that  statute  invested  with  a  very 
rpedal  and  limited  jurisdiction.  The  amount  of  the  rate 
lemanded  must  not  exceed  10/.,  and  if  the  validity  of 
inch  rate  be  disputed,  or  the  liability  of  the  person  from 
rhom  it  is  demanded  to  pay  the  same  be  denied,  and  the 
Murty  disputing  the  validity  of  the  rate,  or  his  liability,  give 
lotice  thereof  to  the  justices,  they  *'  shall  forbear  giving 
judgment  thereupon.''  In  the  present  case  it  must  be 
taken  to  have  been  found  by  the  jury,  and  as  conclusively 
sstabUshed,  that  the  plaintiffs  bonSt  fide  intended  to  dis- 
pute, and  did  dispute  the  validity  of  the  rate  in  question, 
and  did  give  notice  thereof  to  the  defendants,  who, 
instead  of  forbearing  to  give  judgment  thereupon,  pro- 
oeeded  to  make  their  order  and  to  issue  their  warrant  to 
distrain  for  the  amount 

The  conditions  which  determine  the  special  and 
limited  jurisdiction  of  the  justices  are  in  terms  found  by 
the  jury.  It  is,  however,  contended  that  I  ought  to 
have  told  the  jury  that  the  defendants  were  boimd  to 
inquire  into  and  to  satisfy  themselves  of  the  bona  fides 
of  the  objections  made  by  the  plaintiffs  to  the  validity  of 

(a)  bM.^S.  248.  254.  (h)  4t  A.  f  E,  433. 443. 
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1863.  ^^  '■^y  *^^  ^^^  ^  ^  doing,  they  witfaout 

P^,  a  "?»«^^^<*,  ther  would  not  be  liAble. 

^  *-  It  is  to  be  obseired  that  the  words  ''bona  fidei^  aie 


nowhere  to  be  found  in  the  statwtej  and  it  ka 
been  jodidaUy  asserted  that  the  jnatioea  hrnTe  anthoffitjr 
under  it  to  decide  upon  the  Talidity  of  ike  objections  ;<■ 
the  contrarj  the  decisions  are  that  thejr  hmve  no  sodi 
authority  ;  Bex  t.  Tke  CkapdmardemM  of  Mibirwm  («), 
Dale  T.  PoUard{b),  Yet  if  this  objection  to  mydirectioB 
be  well  founded,  they  may  without  impeachment  ofemk 
and  dibregaid  even  a  perfectly  yalid  objecticni  to  theiMi^ 
and  give  judgment  against  the  party  convened  bcfiie 
them,  and  authorize  his  goods  to  be  distrained^  if  thqr 
do  it  without  malice  and  under  the  bdief  that  tk 
olgectiou  is  not  urged  bonS  fide.  Surely  this  is  a  startfag 
result,  and  gives  an  extension  to  the  authority  of  jnstioei 
in  such  cases,  limited,  not  by  the  conditicnis  of  tk 
statute,  but  their  own  belief  or  disbdief  in  the  boas 
fides  of  the  objections  made  by  the  party  dispating  hii 
liability  or  the  validity  of  the  rate. 

Some  inconvenience  may  no  doubt  flow  from  the  strict 
construction  of  the  statute,  as  it  may  enable  parties  moic 
easily  to  evade  the  summary  remedy  given  for  the 
recovery  of  church  rates.  It  must  not,  however,  be 
forgotten  that  the  only  effect  of  the  justices  forbeariiig 
to  proceed  to  judgment,  in  such  a  case,  will  be  to  remit 
the  parties  to  the  ordinary  jurisdiction  of  the  Courts 
Christian,  and,  if  the  justices  too  readily  stay  their  hands, 
they  may  be  set  right  by  an  application  to  tiiia  Conrt^ 
and  when  acting  under  its  directions  they  will  incur  no 
responsibility. 

(«)  6  Af.  #  8.  2A».  (6)  10  Q.  B.  604. 
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Some  of  the  difficulties  which  beset  this  case  appear  to  1863. 
le  to  have  arisen  from  an  observation  of  Lord  Ellens  pilJii 
iTcughy  in  Rex  v.  The  Chapelwardens  of  Milnrow  (a),  that  chattob, 
perhaps^  if  a  person  was  merely  to  say  before  the  justices, 
lat  he  disputed  the  rate,  it  would  not  be  sufficient,  inas- 
uch  as  he  ought  to  shew  something  to  manifest  that  he 
sputed  it  bondjide.*^  These  words  of  Lord  Ellenborough 
sre  cited  in  the  subsequent  case  of  Rex  v.  WroUesley  (A), 
[lere  a  party,  being  convened  before  justices  for  non- 
tyment  of  a  church  rate,  appeared  by  his  attorney,  who 
i  his  behalf  stated  that  he  disputed  the  validity  of  the 
ite,  and  that  for  the  purpose  of  trying  it  a  caveat  had 
een  entered  in  the  Ecclesiastical  Court  against  the 
onfirmation  of  any  church  rate  for  the  parish  of  TU^ 
**Ty;  he  therefore  contended  that  the  justices  had  no 
iiadiction,  but  he  did  not  say  on  what  grounds  the  rate 
^  objected  to.  Lord  Tenterden,  in  making  the  rule 
iolute  for  a  mandamus,  said,  p.  651,  after  referring  to  the 
tute :  — "  There  is,  therefore,  no  objection  to  the  justices 
icing  this  complaint;  whether  ultimately  they  can  go  to 
lament  is  a  different  question.  A  mandamus  may  issue 
cimanding  them  to  hear ;  when  they  have  heard  they 
I  be  able  to  say  more  of  the  case :  but,  at  least,  it  will 
•  come  to  this  strange  absurdity,  that  a  man,  by  merely 
ing  '  I  dispute  the  validity  of  the  rate,'  shall  put  an  end 
the  jurisdiction  of  the  justices.  If,  upon  the  hearing, 
^  I>arty  satisfies  the  justices  that  there  is  a  bond  fide  in- 
tion  to  contest  the  rate,  the  proceedings  before  them 
Xl  go  no  further.^'  If  the  Legislature  had  intended  it  to 
't  condition  that  the  party  summoned  before  the  jus- 
^  should  not  only  dispute  the  validity  of  the  rate,  but 
^Uld  also  satisfy  the  justices  that  he  bonfi  fide  intended 

(a)  5  M,  4'  8,  248.  253.  (h)  1  B.  #  Ad,  648. 
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1863.  ^  contest  its  validity,  it  would  have  been  very  ei^ 
p^^gg  to  have  said  so;  and  it  is  to  be  observed  that  is 
.I.m.  *^®  statute  5  &  6  ^.  4.  c.  74.  *.  1.,  being  "An  Act 
for  the  more  easy  recovery  of  tithes,**  it  is  espnaij 
provided  that  that  Act  shall  not  extend  to  any  case  is 
which  the  actual  title  to  any  tithe,  &c.,  or  the  actml 
liability  or  exemption  of  any  property,  shall  be  bonS  fide 
in  question.  Whether  Lord  Tenterden  eTercontemphted 
such  a  state  of  facts  as  has  now  arisen  may  be  nsj 
questionable,  and,  construing  the  expression  as  to  sals* 
fying  the  justices  by  the  actual  facts  of  that  case  and  hj 
the  other  parts  of  his  judgment,  it  would  rather  seen 
that  he  intended  only  to  decide  that  the  justices  bid 
stayed  their  hands  too  soon,  inasmuch  as  no  groimdi 
whatever  had  been  proved  or  even  stated  as  affecting  tk 
validity  of  the  rate.  In  Reff.  v.  ColKng  (a)  Cohridge  h 
is  reported  to  have  said,  p.  828,  I  do  not  agree  that 
*'  they"  (the  justices)  "  were  conclusively  judges  whetkr 
or  not  the  rate  was  disputed  bonit  fide.  It  wooU 
still  be  for  a  jury  to  decide  that  point,  if  the  matter 
came  before  them.  And,  if  the  only  reason  to  donbt 
the  good  faith  was  the  nature  of  the  objections;,  I 
should  think  a  jury  ought  to  say  that  the  oppodtkn 
was  bon£  fide;"  and  Wightman  J.,  in  the  same  case, 
observed,  p.  825,  "Many  objections  are  taken  which 
are  not  tenable,  where  there  is  no  reason  to  assume 
want  of  good  faith.''  In  Reg.  v.  Nunneley  (b)  the 
justices,  in  their  affidavit  in  opposition  to  the  rule  for  a 
certiorari,  expressly  stated  that  they  had  determined 
that  the  objections  were  not  made  in  good  faith,  but  were 
made  and  put  forward  as  a  pretext  merely  for  avcnding 
the  payment  of  the  rate ;  but  Lord  Campbell  repeatedi 

(a)  17  Q.  B.  816.  (/;)  E.  i<.  #  ^.  852. 
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859,  with  approbation,  the  passage  already  cited  fix)m  the    .    1868. 
idgment  of  Coleridge  J.,  in  Rex  v.  Colling y  and  further  on        v^m 

his  judgment  said,  "  To  shew  the  want  of  jurisdiction  chattoe. 
idence  was  given  which  was  uncontradicted :  but  the 
Btices,  by  a  capricious  decision,  though,  it  may  be,  on 
otiyes  highly  honourable,  choose  to  say  that  they  do 
it  believe  that  the  objection  was  taken  bonS;  fide.'' 
rk  J.,  p.  861,  cited  and  adopted  a  passage  from  the  judg- 
snt  of  the  Court  of  Exchequer  Chamber  in  Bunbury 
Fuller  (a)  as  follows, ''  It  is  a  general  rule,  that  no  Court 

limited  jurisdiction  can  give  itself  jurisdiction  by  a 
ong  decision  on  a  point  collateral  to  the  merits  of  the 
se  upon  which  the  limit  to  its  jurisdiction  depends.^' 
iteridge  J.  said,  p.  860,  ^'  Although  the  jurisdiction  is  not 
>pped  by  an  objection,  for  instance,  that  the  rate  was 
ade  on  Friday ,  yet,  on  the  other  hand,  when  the 
gection  is  reasonable  they  are  not  entitled  to  say  that 
tey  choose  to  disbelieve  the  bona  fides.  Nothing  like 
at  will  be  found  in  the  spirit  of  any  decision  which  has 
ten  place.*'  And  Crompton  J.,  in  the  same  case,  said, 
.  861-862,  "  This  is  a  case  where,  if  a  particular  circum- 
tice  occurs,  the  jurisdiction  of  the  justices  is  entirely 
^e:  it  is  quite  different  from  cases  where  the  &ct 
ich  gives  jurisdiction  is  itself  an  ingredient  in  the 
Sment  which  is  to  be  given  if  there  be  jurisdiction, 
li  cases  as  Reg.  v.  Dayman  (A),  for  instance,  where  the 
Kistrate,  if  he  had  jurisdiction,  would  stiU  have  to 
ide  whether  the  place  in  question  was  a  new  street.'' 

the  present  case  the  particular  circumstances  are 
^vesdy  found  by  the  jury  upon  the  occurrence  of  which 
^  jurisdiction  was  entirely  gone. 

(a)  9  Exch.  HI.  140.  (h)  7  E.  j- B.  672. 
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1808.  It  is  however  said  that,  although  an  order  may  be 

Pg^g^        quashed  on  certiorari  for  want  of  jurisdiction,  it  by  no 
Chattob      nieans  follows  that  an  action  may  be  maintained  against 
the  justices  who  made  it,  and  that  such  a  result  is 
prevented  either  by  the  operation  of  the  statute  11  bU 
Vict  c.  44.  8,  1.,  or  by  the  principles  of  the  common 
law.    If  the  defendants  can,  after  the  finding  of  the  jmy, 
be  considered  as  having  acted  in  the  execution  of  their 
duty  in  proceeding  to  judgment  and  overruling  the  ob- 
jections of  the  plaintiffs,  they  would  doubtless  be  within 
the  protection  of  the  statute,  unless  malice,  and  the  want 
of  reasonable  and  probable  cause,  could  be  averred  and 
proved,  and  no  action  would  lie  against  them ;  or  if  they 
can  be  brought  within  the  rule  laid  down  by  Parh  Bi 
in  delivering  the  judgment  of  the  Judicial  Committee  of 
the  Privy  Council  in  Colder  v.  Halket  (a),  in  which  be 
said,  '*  It  is  well  settled  that  a  Judge  of  a  Court  of  Becori 
in  England,  with  limited  jurisdiction,  or  a  justice  of  the 
peace,  acting  judicially,  with  a  special  and  limited  anfto- 
rity,  is  not  liable  to  an  action  of  trespass  for  acting 
without  jurisdiction,  unless  he  had  the  knowledge  ^ 
means  of  knowledge  of  which  he  ought  to  have  avails* 
himself,  of  that  which  constitutes  the  defect  of  juriaft^^ 
tion.'*  For  instance,  if  a  justice  having  a  limited  juriadi^^ 
tion  is  deceived  by  some  false  assertion  of  a  fact  whi^^ 
if  true  gives  him  authority,  but  which  not  being  tt«^ 
his  jurisdiction  fails,  he  would  not  be  liable  to  an  hido^ 
of  trespass  for  having  been  deceived ;  and  for  a  bonft  fr^ 
mistake  in  a  matter  within  his  jurisdiction  no  aijt*- 
would  lie :  Acherley  v.  Parkinson  (b)  Lowthery.  The  0^ 
of  Radnor  (c).  The  defendants  in  the  present  case  had^ 

{a)  3  Moo.  P.  a  C.  28.  77.  (*)  3  JIT.  #  5.  411  - 

(r)  8Sw^  113. 
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B  time  they  made  the  orders,  the  knowledge  of  all  the  1S63. 
5t8  which  were  afterwards  proved  before  the  jury  on  pilsB 
B  trial.  Yet,  instead  of  forbearing  to  proceed  to  judg-  chattob. 
snt,  as  soon  as  it  appeared  that  the  defendants  not  only 
jected  to  the  rate  but  stated  and  proved,  in  point  of 
jt,  the  grounds  of  their  objections,  they,  doubtless 
stieving  that  they  were  the  judges  of  the  objections, 
iermined  to  overrule  them.  They  cannot  therefore 
Y  that  they  had  not  the  knowledge  or  means  of  know- 
Ige  of  which  they  ought  to  have  availed  themselves 
tiiat  which  constituted  the  defect  of  their  jurisdiction. 
was  in  mistake  of  law,  Houlden  v.  Smith  (a),  WaUon 
Bodell  {h\  that  they  acted  in  deciding  against  the 
tlidity  of  the  objections  made  by  the  plaintiffs,  and 
ey  could  not  give  themselves  jurisdiction  by  a  wrong 
vision  on  a  point  collateral  to  the  merits  of  the  case 
XXL  which  the  limit  of  their  jurisdiction  d^ended. 
The  case,  therefore,  falls  within  the  second  section  of 
le  statute  for  protection  of  justices,  and  not  within  the 
lit ;  and,  the  orders  having  been  brought  up  and  quashed 
T  this  Court,  it  appears  to  me  that  the  defendants,  who 
ade  them  and  authorized  the  distress  under  them,  are 
ble  in  this  action,  and  that  my  direction  to  the  jury 
ta  correct. 

Xhe  hardship  upon  justices,  resulting  £rom  their 
bility  to  an  action,  was  strongly  insisted  upon  before 
^  but  I  think  that  the  answer  to  that  observation  is 
>fold.  If  objections  are  made  and  proved  before 
^  justices  they  may  forbear  to  proceed ;  and  if 
Lered  by  this  Court  to  do  so,  they  will  be  protected  : 

(a)  14  Q.  ^.  841.  852.  (h)  14  M.  #  W.  57. 
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1863.        and  in  the  next  place^  before  an  action  can  be  commenoed 
Pg^gg        against  them  the  order  must  be  quashed  by  this  Court 
Chattob.      ^^  certiorari.     And  I  would  further  observe  that  there 
is  a  manifest  inconvenience  in  multiplying  the  occasions 
on  which  it  is  necessary  to  put  to  the  jury  the  question 
whether  justices  have  acted  maliciously^  and  without 
reasonable  or  probable  cause^  in  the  execution  of  thdr 
office.   I  have  therefore  come  to  the  conclusion  that  tibe 
rule^  so  far  as  it  regards  the  new  trial  and  the  entry  oT" 
the  verdict  for  the  defendants,  ought  to  be  discharged  |^ 
but  that,  on  the  ground  urged  at  the  trial,  the  rule  mus^b 
be  made  absolute  for  reducing  the  damages  to  1«. 

In  the  following  Easter  Term  {April  20th)  the  Cour^ 
consisting  of  Blackburn  and  Mellor  J  J.,  Cboicpton  .^V. 
also  being  present,  said  that  Wiohtman  J.,  who 
expressed  his  opinion  only  on  the  point  of  misdirectic^i 
agreed  with  them  in  disposing  of  the  rest  of  the  rule. 


Afterwards  the  defendants  elected  to  have  a  new 
and  the  rule  was  made  absolute  accordingly. 

The  plaintiffs  gave  notice  of  appeaL 
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1863. 


Hyde  against  Palmer.  Monday, 

Februaiy9th. 


1  action  for  the  ininiigement  of  a  patent  taken  out  in  1849,  the  patent 
int,  in  support  of  a  plea  that  the  invention  tras  not  new,  gave  jVt^  user. 
e  that  O.,  who  was  dead,  had  in  1846  used  a  process  identical  ])eclarati<m, 
lat  in  the  patent     On  the  cross-examination  of  the  witnesses  it  Evidence  in 
d  that,  if  O.^  used  the  invention  and  sold  the  product  before  the  ^^ly^ 
the  patent,  it  was  only  in  very  small  quantities,  and  that  it  was     ^ 
ag^t  into  general  ase ;  and  one  of  the  witnesses  was  asked  in 
cainination  whether  O.  had  not  sold  some  of  the  product  to  5., 
id  he  had.    The  plaintiff  in  reply  called  5.,  who  gave  evidence 
1850  or  1851  0.  sold  him  a  small  quantity  of  the  product,  and 
time  of  tiie  sale  said  that  it  was  a  new  article,  that  he  did  not 
to  be  publicly  known,  and  he  would  sell  him  all  he  coidd  manu- 
Helo,  that  evidence  of  what  0.  said  at  the  time  of  that  sale 
t  admissible  in  reply,  as  it  would  not  have  been  admissible  in 
.  an  issue  whether  0.,  before  1849,  used  the  invention. 

CLAKATION  by  the  plaintiff^  assignee  of  John 
Barsham,  for  the  infringenient  of  a  patent  for 
•rorements  in  separating  the  fibres  from  cocoa  nut 
/'  dated  the  26th  April,  1849. 
as^  among  others :  First,  Not  guilty.  Second,  that 
Barsham  was  not  the  first  inventor.  Third,  that 
vention  was  not  a  new  manufacture, 
les  thereon. 

J  cause  was  tried,  before  Blackburn  J.,  at  the  London 
gs  after  Hilary  Term,  1862,  when  the  jury  found 
lict  for  the  plaintifi*,  damages  40f.,  leave  being 
ed  to  move  to  enter  it  for  the  defendant,  on  the 
d  that  the  invention  was  not  a  new  manufacture, 
ould  not  be  made  the  subject  of  a  valid  patent 
jge. 

3  of  the  objections  stated  in  the  defendant's  parti- 
was,   that  the  invention,  and  the  several  parts 
>f  respectively,   were,  prior  to  the  date  of  the 

.   III.  2   X  B.    &   8. 
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1863.       letters  patent,  used  and  published  by  the  manufactnre 

Hyujj        of  articles  according  to  the  same  invention  and  the 

Palmes       several  parts  respectively,  and  by  the  sale  and  use  of 

articles  so  manufactured  by  (among  other  persons)  Bo* 

bert  Oatley,  at  Colchester  Street,  WhitechapeL 

In  Easter  Term, 

Hindmarch  obtained  a  rule  nisi  in  pursuance  of  leave 
reserved,  or  for  a  new  trial,  on  the  grounds.  First,  that 
the  invention  was  not  a  new  manufacture,  citing  Brooke 
V.  Aston  {a) ;  Second,  that  evidence  was  received  whidMM 
ought  to  have  been  rejected;  Third,  misdirection  wil 
regard  to  the  construction  of  the  specification; 
Fourth,  that  the  verdict  was  against  the  evidence. 

The  point  as  to  the  reception  of  improper  evidence  u 
the  only  material  one;  and  the  facts  on  which  ilw^af 
arose,  as  well  as  the  argimients  of  counsel,  appear 
ciently  in  the  judgment  of  the  Court. 

In  this  Vacation,  February  3d,  before  Blachium 
Mellor  33. J 

Grove  and  T.  Aston  shewed  cause ;  and 

Hindmarch  {Rosher  with  him)  supported  the  rule. 

Ad;oumat9ir* 

Blackburn  J.  {Feb.  9th)  delivered  the  judgment  ^ 
the  Court 

In  this  case  we  think  that  we  need  not  hear  sX^T 
further  argument  in  support  of  the  rule,  as  we   ^^ 
agreed  that  it  must  be  made  absolute  for  a  new  tri** 
on  the  ground  of  the  improper  reception  of  evidence. 

(a)  8K^'B.  478,  affirmed  on  appeal  28  L,  J.  Q.  B.  176;  bJur.  i*^ ^ 
1025. 
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The  patent,  for  the  mfringement  of  which  the  plain-  ISQB. 
tiff  sues  was  taken  out  in  1849.  The  defendant,  amongst  3^,,^ 
other  objections,  contended  that  the  patent  was  invalid  p^i.][,*^a« 
on  account  of  prior  user  by  one  Robert  Oatley,  who  at 
the  time  of  the  trial  was  dead,  and  he  called  witnesses 
who  gave  evidence  which,  if  believed,  shewed  that  Robert 
Oatley  had,  at  least  as  early  as  1846,  used  a  process 
identical  with  that  in  the  patent,  and  had  for  some  years 
by  that  means  produced  and  sold  fibre  exactly  similar 
to  that  produced  by  the  plaintiff's  patent.  The  cross- 
examination  of  these  witnesses  was  directed  partly  to 
discredit  them  and  partly  to  shew  that,  even  by  their  own 
account,  Oatley  did  not  go  farther  than  make  experi- 
ments, and  it  was  successfully  shewn  that  if  Oatley  did 
before  the  date  of  the  patent  use  this  invention  and  sell 
the  product,  it  was  only  in  very  small  quantities  and  was 
not  brought  into  general  use.  One  of  the  witnesses  who 
deposed  to  sales  by  Oatley  to  himself  of  small  quantities 
of  this  fibre,  was  asked  on  cross-examination  whether 
Oatley  had  not  sold  some  of  the  fibre  to  Atigtistus  Smith, 
and  he  said  he  had ;  but  no  question  on  this  subject  had 
been  asked  by  the  plaintiff^s  counsel,  and  this  answer  was 
in  no  way  brought  out  by  them  or  made  part  of  their 
case. 

The  plaintiff  called  witnesses  to  give  evidence  in 
reply,  and  amongst  others  Augustus  Smith,  who  gave 
evidence  that  about  the  end  of  1850,  or  the  beginning  of 
1851  (and  therefore  after  the  date  of  the  patent  in  ques- 
tion, and  five  or  six  years  after  the  date  of  the  alleged 
acts  of  user  relied  on  by  the  defendant),  Oatley,  for  the 
first  and  only  time,  sold  him  about  3  lbs.  weight  of  the 
fibre.  A  question  was  then  proposed  to  be  asked  as  to 
what  Oatley  said  when  offering  the  fibre  for  sale.  It 
2x2 
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1863.       was  objected  to   by  Mr.  Hindmarch,  but  Mr.  Orcne 
Hyde       pressed  the  question,  contending  that  the  answers  would 
Palmeb.      ^^^^  ^^^^  Oatlet^s  act  was  at  this  time  secret,  and  that 
would  make   the  evidence   admissible ;  as  the  act  of 
OatUy  after  the  patent  was  taken  out,  if  shewn  to  be 
secret,  would  raise  an  inference  that  his  prior  user  could 
not  have  been  of  such  a  nature  as  to  defeat  the  patent 
With  this  view  I  permitted  the  question  to  be  put,  snd 
the  witness  answered  that  Oatley  said  that  it  was  a  neir 
article,  that  he  did  not  wish  it  to  be  publicly  known,  and 
he  would  sell  the  witness  all  he  could  manufacture. 

It  was  then  proposed  to  ask  questions  as  to  what 
Oatley  had  said  at  the  trial  of  a  former  action  on  this 
patent,  not  between  the  same  parties  ;  but  those  I  re- 
jected. 

It  is  clear  that,  if  the  jury  thought  that  Oatley  in  his 
lifetime  had  stated  that  he  had  not  made  the  invention 
attributed  to  him  by  the  defendant's  witnesses,  that  state* 
ment  might  have  weighed   with  them,  so  that  if  the 
evidence    was  improperly  admitted   the    defendant  is 
entitled  to  a  new  trial.     The  conduct  of  a  cause  may  he 
such  that  the  one  party  by  inquiring  into  a  matter  may 
entitle  the  other  party  to  prove  the  inquiry,  and  thia 
evidence,  not  in  itself  admissible  in  chief,  may  become 
admissible  in  reply :  such  was  the  case  in  Perkins  v* 
Vaughan  (a).     But  then,  to  justify   the  reception  oH 
evidence  on  this  ground,  the  other  side  must  have  entered 
upon   the  inquiry;   it   cannot  be  rendered  admissible 
merely  because   the  party  adducing  it   has  previously 
himself  made  some  inquiries  into  the  subject,  not  foJ-"^ 
lowed  up  by  the  other  side.     The  evidence  therefore,  i^^^ 
the  present  case,  was  not  admissible  in  reply  unless  %  ^ 
(a)  ^M.^G.  988. 
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would  have  been  admissible  in  chief  on  an  issue  whether       1863. 
Oatky  did,  before  1849,  use  the  patented  invention.  Jtdb 

It  was  said  that  the  evidence  of  what  Oailey  said  was  p^iER 
admissible  as  accompanying  and  explaining  his  act  in 
selling  to  Smithy  and  it  is  no  doubt  true,  as  is  said  in 
1  Fhillipps  on  Evidence,  162, 10th  ed.,  words  and  declara- 
tions are  properly  admissible  when  they  accompany  some 
act,  the  nature,  object  or  motives  of  which  are  the  subject  of 
the  inquiry.  But  in  the  present  case,  as  was  truly  said 
by  Mr.  Hindmarch  in  his  argument,  neither  the  nature, 
object  nor  motives  of  Oailey,  when  seUing  this  fibre  in 
1851,  were  in  any  way  the  subject  of  the  inquiry :  that  was 
Umited  to  the  acts  prior  to  the  patent ;  and  what  was 
■aid  by  OaiUy  in  1851  was  important,  not  as  explaining 
his  then  sale,  but  as  amounting  to  a  statement  by  him 
that  he  had  not  previously  known  of  the  article.  Had 
he  himself  been  a  party  to  the  cause,  that  would  have 
been  admissible  and  weighty  evidence.  He  not  being  a 
party  to  the  cause,  and  the  case  not  falling  within  any  of 
tke  exceptions  by  which  hearsay  of  statements  of  deceased 
fenons  is  made  admissible,  we  think  that  this  evidence 
Was  improperly  received,  and  that  there  must  be  a  new 
trial 

Rule  absolute. 

JpfA.  10.    T.  Aston  applied  on  behalf  of  the  plaintiff 
MP  leave  to  appeal. 

Application  refused. 
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FebrtMrylA^ 

Settlement 
by  estate, 
9  G,  1.  c,  7. 
8f  5. 
Payment, 


The  Queen  against  The  Overseers  of  Belfobd. 

A,  agreed  with  B,  to  build  a  house  according  to  certain  specifleiliooi 
on  land  then  belonging  to  ^.,  in  consideration  of  which  undertaking  md 
of  an  annual  rent  charge  of  25«.,  a  lease  of  the  land  for  three  lireB  vai 
to  be  granted.  The  house  was  built  bj  A,  according  to  the  specificatido^ 
at  the  cost  of  85/^  whereupon  the  lease  was  granted ;  the  grant  of  tfc» 
rent  charge  and  the  erection  of  the  house  on  the  land  conveyed  being 
together  of  the  pecuniary  value  to  the  erantor  at  the  time  of  the  ooit- 
yeyance  of  moie  than  30/.  Held,  that  X  hereby  acquired  a  settUoMit 
under  9  (?,  1.  c.  7.  «.  5. 

A  T  the  Quarter  Sessions  of  the  horough  of  BerviA' 
upon-  Ttceed,  holden  in  AprU,  186Z,  an  order  ftr 
the  removal  of  Elizabeth  Silver j  widow,  and  her  two 
children,  from  the  pariah  of  Berwick-upon-Tweed  to 
the  parish  of  Belford,  in  the  county  of  NorthunJferlaxd, 
having  been  appealed  against,  was  confirmed  subject  to 
the  following  case. 

**  In  or  about  a.  d.  1831,  one  James  Tement  agrerf 
with  one  WilUam  Clark  to  build  a  house,  according  to 
certain  specifications,  on  land  then  belonging  tothefltf 
William  Clark  in  the  appellants^  township,  in  considew 
tion  of  which  undertaking,  and  of  an  annual  rent  charged 
25ir.,  a  lease  of  the  land  for  three  lives  was  to  begranted' 
The  house  was  built  by  James  Tement  according^to  tto 
specifications  at  the  cost  of  85/.,  whereupon  the  lease  wbs 
granted.  These  facts  appeared  on  the  trial ;  and  abo  38 
the  Recorder  found  that  the  grant  of  the  rent  charge  ano 
the  erection  of  the  house  on  the  land  conveyed  were 
together  of  the  pecuniary  value  to  the  grantor  at  ^ 
time  of  the  conveyance  of  more  than  30/.,  the  Eeoorftf 
confirmed  the  order.^' 
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On  the  argument  of  the  ease  before  this  Court,  it  was 
stated  that  the  settlement  relied  on  was  a  derivative 
settlement  from  the  father  of  the  pauper. 

The  question  for  this  Court  was,  whether  or  not  under 
the  above  circumstances  there  was  such  a  consideration 
bonS  fide  paid  as  to  satisfy  the  requirements  of  9  6r.  1. 
c.  7. 1.  5.  If  the  Court  should  be  of  opinion  that  there 
was,  then  the  order  of  Sessions  was  to  be  confirmed.  If 
the  Court  should  be  of  opinion  that  there  was  not,  then 
the  order  of  Sessions  was  to  be  quashed. 


1868. 

The  Queen 

T. 

OTcrseers  of 

fiELTOEP. 


Liddell  and  Robinson  Fowler,  for  the  respondents. — The 
question  turns  on  stat.  9  6r.  I.  c.  7.  s.  5.,  which  enacts^ 
"No  person  or  persons  shall  be  deemed,  adjudged  or 
taken,  to  acquire  or  gain  any  settlement  in  any  parish 
or  place,  for  or  by  virtue  of  any  purchase  of  any  estate 
or  interest  in  such  parish  or  place,  whereof  the  con- 
sideration for  such  purchase  doth  not  amount  to  the 
sum  of  30/.,  bondjide  paid,  for  any  longer  or  further 
time  than  such  person  or  persons  shall  inhabit  in  such 
estate,  and  shall  then  be  liable  to  be  removed  to  such 
parish  or  place  where  such  person  or  persons  were  last 
legally  settled,  before  the  said  purchase  and  inhabitancy 
therein.^'  The  consideration  for  the  purchase  of  this 
house  was  bond  fide  paid  within  the  meaning  of  this 
section.  Its  object  was  to  prevent  poor  persons  from 
coming  into  a  parish  and  obtaining  fictitious  settlements 
by  estate:  and  therefore  it  is  that  holding  land  by 
donation  will  not  suffice ;  Rex  v.  The  Inhabitants  of  St. 
Mary  J  WhiJtechapel  (a).  Rex  v.  The  Inhabitants  of  Mar- 
u>ood(b).  Here  the  party  received  a  lease  in  consideration 


(a)  Burr.  S.  C.  55. 


(A)  Burr.  8.  C.  386. 
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1863.       of  his  building  a  house^  which  cost  him  852.    If^  after  the 

The  Qubbh"  hoiise  was  built,  the  other  party  refused  to  grant  a  lease, 

Oveneers  of  ^^^  ^^  action  were  brought  against  him,  the  measure  of 

Bkliokd.     damage  would  be  the  value  of  the  lease,  and  as  such 

necessarily  exceeding  80/.    It  is  not  necessary  that  the 

consideration  be  paid  to  the  lessor,  nor  that  it  be  paid , 

in  actual  coin  to  any  one,  so  long  as  it  is  either  money  ^ 
or  money's  worth.  Payment  to  take  a  case  out  of  th^^s 
Statute  of  Limitations  need  not  be  in  actual  money  — . 
\_fFiffhtman  J.  Building  a  house  is  more  like 
and  satisfaction  than  payment]  Tlie  Overseers 
Wendron  v.  Hie  Overseers  of  Stithians  (a)  is,  by  impL^^- 
cation,  an  authority  almost  in  point.  There  a  par^b^ 
took  premises  of  another  at  a  yearly  rent  of  1/.  11«.  6ca#., 
entered  into  occupation,  and  erected  buildings  on  th^-m 
at  an  expense  of  less  than  30/.  Afterwards  the  part:i€s 
executed  an  indenture  witnessing  that  in  consideratmoo 
of  the  yearly  rent  reserved,  and  of  the  covenants  €m 
the  part  of  the  lessee,  the  lessor  granted  and  leased  the 
premises  to  him,  in  consideration  of  having  erected  the 
buildings  for  the  joint  benefit  of  himself  and  the  lessee 
of  other  premises,  to  hold  for  successive  terms  of  at 
years  till  the  expiration  of  ninety-six  years,  if  three 
persons  named,  or  either  of  them,  should  so  long  live?-) 
and  for  three  years  further ;  and  it  was  held  that  tlu  ^-^ 
lessee  did  not  gain  a  settlement  by  estate  by  occupyintW  ^ 
under  that  lease,  for  no  consideration  otherwise  thau^^^ 
pecuniary  was  shewn,  and  therefore,  30/.  not  havin 
been  paid  for  the  purchase,  stat.  9  G.  1.  c.  7.  s.  5.  ] 
vented  a  settlement  being  gained.  [MeUor  J.  JnBex' 
V.  The  Inhabitants  of  Tedfard  (b)  the  purchaser  paid  9/.    -^*^ 

(a)  4  ^.  #  ^.  147.  (b)  Burr.  A  C.  57. 
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of  the  purchase  money^  and  the  residue,  being  80/.^  was 
paid  by  his  order,  whereupon  he  mortgaged  the  pre- 
mises to  the  man  by  whom  the  residue  was  paid,  who 
afterwards  entered  by  virtue  of  the  mortgage,  and  this 
was  held  a  bonS  fide  payment  to  satisfy  the  statute : 
and  that  case  is  supported  by  Rex  v.  The  Inhabitants  of 
ChaUey  (a).  Wtghtman  J.  In  Rex  v.  Jlie  Inhabitants 
of  Tedfard  the  money  was  paid.]  In  Rex  v.  TTie  Inha- 
bitants of  Stachland{b)  it  was  held  that  giving  up  a 
mortgage  and  other  debts  was  sufficient  [Mellor  J. 
In  Rex  V.  The  Inhabitants  of  Dunchurch  (c),  where  the 
original  purchase  money  was  less  than  20/.,  subsequent 
improvements  eOEected  by  the  tenant  to  the  amount  of 
152.  more  were  held  insufficient.  That  also  seems,  by 
implication,  an  authority  in  your  favour.]  There  is  a 
case  dted  there  firom  Foley  (d),  of  SL  PatiPs  fValden 
and  Kimpton,  where  the  fine  and  Court  fees  advanced 
by  churchwardens  were  added  to  the  purchase  money  to 
make  up  the  SO/.,  and  this  was  held  sufficient.  A  con- 
trary doctrine  would  lead  to  this  absurdity,  that  if  a  man 
were  to  exchange  his  estate  in  parish  A,  against  the  estate 
of  another  in  parish  B,,  as  no  money  passed  between 
them  neither  could  gain  a  settlement  under  his  newly 
ac^qoired  estate.     [They  were  then  stopped.] 


1863. 
The  Queen 

V. 

Overseers  of 
Belfobd. 


Manisty  and  G.  Bruce,  contr^. — The  object  of  the 
atute  was  as  stated  on  the  other  side;  but  the  expres- 
Ki.<Dn,  that  the  consideration  shall  be  ^^bona  fide  paid,*'  is 
^*^v=ftderstood  to  mean  payment  in  its  fair  and  ordinary 
•^ss^iae.    Thus  it  has  been  held  that  a  conveyance  for 

<«)  6  r.  B.  766.  ib)  Burr.  8.  C.  169. 

<c)  Burr,  A  C  663. 

<<0  The  reference  should  be  Saint  PaiiTs  Walden  v.  Kempton,  Fokys 
^oof  Laws,  238,  3rd  ed. 
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1863.        natural  loye  and  affection  is  not  a  purchase  within  the 
The  Queen    statute ;  Rex  v.   The  Inhabitants  of  Lydlinch  (a) :  and 
Overseers  of   *^*^  ^^  money  must  be  jMud  to  the  vendor  at  the  time  of 
Bblfobd.     ^^  purchase;  so  that  where  \2U  of  the  purchase  money 
was  paid  down  and  the  rest  secured  by  mortgage  an  the 
property^  this  was  held  not  sufBicient  to  satisfy  the  stt- 
tute ;  Rex  v.  The  Inhabitants  of  Olney  (i).     Here,  when 
the  man  has  acquired  that  which  is  relied  on  to  give  him 
a  settlement^  he  may  have  made  himself  a  pauper  by  the 
very  act  of  acquiring  it.     [  Wightman  J.     In  any  case 
the  payment  of  the  30^  might  at  once  make  the  man  a 
pauper.]     There  is  nothing  here  to  shew  that  the  hoose 
when  built  was  alone  worth  30/.,  for  the  rent  charge 
was  part  of  the  consideration  for  the  lease. 

Wightman  J.    I  should  have  been  better  satisfied  if 
the  case  were  more  explicitly  stated,  but  giving  the  best 
construction  I  can  to  the  language  of  stat.  7  67.  1.  c  7- 
s.  5.,  I  think  that  this  man  gained  a  settlement. 

The  agreement  was  that,  in  consideration  that  1^^ 
would  build  a  house  according  to  certain  specification.^^ 
the  landlord  would  grant  him  a  lease  for  three  liv6^^ 
at  an  annual  rent  of  25^. :  he  did,  in  pursuance  C^' 
that  arrangement,  build  a  house  according  to  tho^^ 
specifications  at  the  cost  of  85/.,  and  for  doing  th^^ 
the  landlord  granted  him  a  lease  accordingly.  The  coc^^ 
sideration  was  the  building  a  house  that  cost  85/.,  i 
therefore,  unless  to  satisfy  the  statute  nothing  bnt 
pecuniary  consideration  in  the  strict  sense  of  the  wor 
will  suffice,  and  money  value  is  not  enough,  our  ju 
ment  must  be  for  the  respondents.     The  decision  whicr-^ 

(a)  4  B,  4'  Ad.  16a  (6)  1  AT  #  &  387. 
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seems  most  in  point  is  The  Overseers  of  Wendron  v.        1868. 

The  Overseers  of  Stithians  (a),  which  was  in  effect  that.    The  QuekiT 

if  the  value  of  80/.  had  there  been  paid  for  the  purchase    Oyereeera  of 

of  the  lease,  the  statute  would  apply,  if  not  it  would      Bbuporo. 

not ;  and,  the  only  question  appears  to  have  been  had 

there  been  a  payment  either  pecuniary,  or  by  what  was 

equivalent  to  pecimiary,   or  was  the  consideration  for 

the  lease  mere  love   and  affection.     It  was  taken  for 

granted  there  that  an  equivalent  to  money  would  have 

sufficed ;  and  may  not  the  building  the  house  in  this 

case,  at   the  expense  of  85/.,  be   fairly  taken  as   an 

equivalent  to  that  sum?     Some  little  difficulty  arises 

here  from  the  case  not  stating  what  was  the  pecuniary 

value  of  the  house  to  be  built,  for  it  is  contended  that 

the  rent  charge  was  part  of  the  consideration ;  but,  taking 

the  whole  together,  it  must  be  understood  that  85/.  was 

to  be  expended  upon  it  whether  it  were  worth  that  sum 

or  not,  and  if  so,  the  consideration  was  to  an  amount 

exceeding  the  30/.  required  by  the  statute. 

Mellor  J.  (The  only  other  Judge  present.)  The  facts 
of  this  case  are  not  quite  in  accordance  with  any  other 
cited.  But,  on  the  principle  laid  down  in  The  Overseers 
of  Wendron  v.  The  Overseers  of  Stithians  (a),  it  must 
be  taken  for  granted,  that  if  the  facts  there  had  shewn 
that  the  money  expended  on  the  alteration  of  the 
house  before  the  lease  exceeded  30/.,  the  Court  would 
have  held  it  was  a  sufficient  pecuniary  consideration. 
Very  early  in  the  case  Lord  Campbell  says,  pp.  151-2, 
"  Here  we  have  no  consideration  of  natural  affection, 
nor  any  other,  except  the  improvement  of  the  property; 

(a)  4R^B.  147. 
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1868.        &nd  that  is  not  to  the  extent  of  80/. ;''  and  Erk  J. 
The  QuEEH     says,  p.  152,  "  Stat.  18  &  14  Car.  2.  e.  12.  s.  1.  gives  the 
Ovenwora  of    V^^^^  ^^  removing  such  persons  as  come  to  settle  '  in  any 
Bblford.      tenement  under  the  yearly  value  of  10// :  that  seeoiB 
therefore  to  have  been  the  limit  of  value  originally  ocm- 
templated  as  conferring  a  settlement/^     Now  no  moosj 
was  paid  here,  but  I  imderstand  the  agreement  to  hsie 
been,  ^'  if  you  will  build  a  house  according  to  oertun 
specifications,  I  will  grant  you  a  lease  for  three  fives  at  a 
certain  rent.'^     The  house  is  then  built  at  a  coat  of 
85/.,  and,  in  the  absence  of  any  finding  to  the  oontnuy, 
we  must  take  it  for  granted  that  85iL  was  expended  is 
building  it,  and  consequently  that  this  man  either  had 
that  sum,  which  far  exceeds  the  80/.  required  by  ibe 
statute,  or  that  he  could  get  credit  far  it.    Therefei^ 
although  I  agree  that  we  ought  not  to  extend  the  oon- 
struction  of  this  statute  beyond  what  is  leasonaUe^  I 
think  we  are  here  acting  both  within  principle  and  tke 
authority  of  the  cases  cited. 

Order  of  Sessions  confirmed. 
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Buboes  and  another  against  Wickham  and     Saturday, 


another. 


February  2l8t. 


Marine  in' 
Dedantion  on  a  policy  by  which  the  plaintiffli  were  assnied  "at  and  surance. 
torn  all  OP  any  ports  and  places  in  the  Clyde,  or  from  Liverpool,  to    Warranty, 
^urraehee  or  Calcutta,  and  for  the  space  of  thirty  cbiyg  after  her  arriyfJ    SeaworthineM, 
kt  her  port,  upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery.   Extrinsic 
KMit  and  other  furniture  of  and  in  the  good  ship  or  vessel  csdled  7%e  evidence, 
Ihmges,  a  steamer."    There  were  pleas  of  unseaworthiness  and  of  undue 
oncealment,  on  which  issues  were  joined.     The  Ganges  was  built  for 
lETigating  the  Indus,  and  was  on  this  account  of  such  a  construction  as 
0  be  unfit  generally  for  ocean  navigation.    Every  thing  however  was 
one  that  possib^  oould  be  done  by  temporary  appliances  to  render  a 
easel  of  her  construction  as  strong  as  she  could  be  made  to  encounter 
lie  perils  of  the  voyage  insured.    The  assured  had,  before  the  policy 
ma  entered  into,  informed  the  defendants  of  the  original  construction 
nd  character  of  The  Ganges,  telling  them  at  the  same  time  that  the 
dditional  strengthening  contemnlated  was  then  in  progress,  and  that 
very  thing  possible  would  be  clone  to  strengthen  and  fit  her  for  the 
pyage.  An  additional  premium  was  paid  commensurate  to  the  increased 
ilk  arising  from  the  character  of  the  vessel. 

1.  Held,  that  the  warranty  of  seaworthiness  must  be  taken  to  be 
inited  to  the  capacity  of  the  vessel,  and  therefore  was  satisfied  if,  at 
be  commencement  of  the  risk,  the  vessel  was  made  as  seaworthy  as 
ihe  was  capable  of  being  made :  though  it  might  not  make  her  as  fit  for 
he  Toyage  as  would  have  been  usual  and  proper  if  the  adventure  had 
een  uiat  of  sending  out  an  ordinary  sea-going  vessel. 

2.  That  extrinsic  evidence  as  to  the  character  of  the  vessel  was 
imissible. 

r^HE  first  count  of  the  declaration  set  out  a  policy  in 
the  ordinary  form,  dated  May  4th,  1860,  and  exe- 
L'ted  by  the  defendants,  two  of  the  directors  of  The 
^^Aoria  Fire  and  Marine  Insurance  Company ,  by  which 
^  plaintiffs  were  assured  "  at  and  from  all  or  any 
'^*i»  and  places  in  the  Clyde,  or  from  Liverpool,  to 
^^rrachee  or  Calcutta,  and  for  the  space  of  thirty  days 
^^^r  her  arrival  at  her  port,  upon  the  body,  tackle, 
*1>arel,  ordnance,  munition,  artillery,  boat  and  other 
*3uture  of  and  in  the  good  ship  or  vessel  called  The 
'^nges,  a  steamer,^^  for  the  sum  of  4000/. ;  the  consi- 
-^tion  for  the  said  assurance  being  at  and  after  the 
*€  of  five  guineas  per  cent.     It  then  proceeded  to 


WiCKHAM. 
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1868.        allege  that  The  Oriental  Inland  Steam  Company  {Limited) 
jg^^Qjg      were  the  owners  of  the  ship  and  the  macbmery  thereof^ 
and  interested  in  the  subject-matter  of  the  insnnnoe  in 
the  policy  mentioned^  and  that  the  insurance  was  mad» 
for  the  use  and  benefit  and  on  account  of  the  las^ 
mentioned  Company^  and  that,  before  and  at  the  time  o^^^ 
the  making  of  the  policy^  the  first  mentioned  Compan^^ 
and  the  defendants  had  due  notice  and  knowledge  c^f 
the  particular  construction  of  the  ship  and  of  the  pa:^. 
pose  for  which  the  same  was  built  and  intended^  to  wi^ 
for  the  purpose  of  being  used  and  employed  in  river 
navigation  in  parts  beyond  the  seas^  to  wit^  in  the  Eoit 
Indies.     It  then  averred  a  total  loss  by  perils  of  tk 
seas ;  and  that  all  things  happened  to  entitle  the  plain- 
tifis  to  be  paid  the  sum  of  4000/.,  yet  the  plaintiflSi  luA 
not  been  paid  the  same. 

The  second  count  alleged  that  the  ship  or 
thereinafter  mentioned  having  been  built  for  the  par- 
pose  of  river  navigation  only^  to  wit^  river  navigatio 
in  parts  beyond  the  seas^  the  plaintiffs  before,  and 
the  time  of  the  making  of  the  policy  of  insuranc^^^ 
thereinafter  mentioned,  informed  and  gave  notice 
the   defendants  of  the   purpose  for  which  the 
was  constructed^  and  thereupon  in  consideration 
the  plaintiffs^  at  the  request  of  the  defendants,  woul^^'  " 
pay  to  the  defendants^  for  the  insurance  of  the  vess^^^ 
upon    the   voyage   thereinafter    mentioned,   a  rate  c:^ 
premium  greatly  exceeding  the  then   current  rate  d^ 
premium  for  the  insurance  of  a  seaworthy  vessel  xxfxm^ 
such  voyage,  to  wit,  the  rate  of  premium  thereinaft^5«' 
mentioned,  the  defendants,  being  members  and  directoi^^ 
of  the  Company  thereinafter  mentioned,  to  wit,  on  tl»^ 
4th  May,  1860,  contracted  and  agreed  that  the  sai^J 
Company  should  insure  the  vessel  notwithstanding  tha^ 
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reason  of  her  build^  she  might  not  be  seaworthy  for        1863. 
3  voyage,  and  accordingly  signed  and  sealed  with  their       buboss 
tpective  seals  a  certain  deed  poll  or  policy  of  insur-     -vv^ic^'haji. 
ce»  and  which  was  made  on  the  basis  of  the  infor- 
ktion  and  notice  so  given  to  the  defendants  and  of 
ish  agreement  as  aforesaid.     It  then  proceeded  to  set 
t  the  policy ;  and  concluded  with  similar  allegations 
kh  those  in  the  first  count  as  to  interest  and  loss. 
There  were  also  counts  for  money  received  and  on 
counts  stated.     Claim  4500/. 
The  pleas  were : 

First.  To  the  first  count.  That  the  ship,  at  the 
oamencement  of  the  risk  in  the  policy,  was  not  sea- 
•rthy  for  the  voyage. 

Second.  To  the  same.  That  The  Victoria  Fire  and 
mne  Insurance  Company  had  not  nor  had  the  defend- 
;«  notice  or  knowledge  of  the  particular  construction 
"the  ship,  and  that  the  construction  was  material  to 

known  to  the  defendants,  and  was  material  to  the 
K  of  the  policy. 

third.  To  the  same.  That  the  loss  of  the  ship  with 
'  machinery  was  not  occasioned  by  the  perils  of  the 
^b 

fourth-  To  the  same.  That  the  defendants  were 
^ced  to  subscribe  the  policy,  and  to  become  in- 
ers,  by  the  misrepresentation  made  by  the  plain- 
^  to  the  defendants  of  certain  facts  then  material 

1)6  known  by  the  defendants  and  material  to  the 
t  of  the  policy,  that  is  to  say,  by  the  misrepresen- 
^n  that  the  ship  was  seaworthy  and  that  she  was 

to  perform  the  voyage,  and  that  the  ship  was  of  the 
Unary  build  and  construction  of  steam  vessels,  and 
^t  other  vessels  of  similar  build  and  construction 
d  belonging  to  The  Oriental  Inland  Steam  Company 
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1863.       ^^  performed  the  voyage  in  safety,  whereas  the  ship  was 
g^j^Q^g       not  seaworthy  or  fit  to  perform  the  voyage,  and  she  was 
-_.  ^'  not  of  the  ordinary  bnild  and  constraction  of  steam 

vessels,  and  whereas  other  vessels  of  a  similar  build  and 
constraction  and  belonging  to  7%e  OrieiUal  Inland  Steam 
Company  had  not  performed  the  voyage  in  safety;  all 
which  premises  the  plaintiffs  well  knew. 

Fifth.  To  the  same.  That  at  the  time  of  making  die 
policy  the  plaintiffs  omitted  to  inform  the  defendants  of 
a  fact  then  material  to  the  risk  of  the  policy  and  then 
material  to  be  known  to  the  defendants,  that  is  to  say, 
that  the  ship  was  of  peculiar  and  extraordinary  buiU 
and  construction,  which  rendered  her  nnseaworthy  and 
unfit  to  perform  the  voyage,  as  the  plaintiffs  well  knefi 
but  of  which  The  Victoria  Fire  and  Marine  Linarance 
Company  and  the  defendants  were  ignorant. 

Sixth.    To  the  second  count.     That  the  defendants 
had  not  notice  of  the  purpose  for  which  the  ship  wis 
constructed,  and  that  they  did  not  contract  or  agree  that 
the  Company  should  insure  the  ship  notwithstanding 
that,  by  reason  of  the  build,  she  might  not  be  seaworthy 
for  the  voyage,  nor  was  the  policy  of  insurance  made       1 
on  the  basis  of  the  information  and  notice  or  of  th© 
agreement ;  and  that  the  ship,  at  the  commencement  o» 
the  risk  in  the  policy  mentioned,  was  not  seaworthy  ft^^ 
the  voyage. 

Seventh.  To  the  same.    That  the  ship,  at  the  cont^' 
mencement  of  the  risk  in  the  policy  mentioned, 
not  seaworthy  for  the  voyage,  by  reason  of  her 
build  and  construction,  and  not  by  reason  of  her  hftvix^-^^ 
been  built  for  river  navigation  only. 

Eighth.  To  the  same.     That  the  ship,  with  her  mi 
chinery,  was  not  lost  by  the  perils  or  dangers  of  the 

Ninth.  To  the  same.     Similar  to  the  fourth  plea. 
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Tenth.  To  ihe  same.  Similar  to  the  fifth  plea.  1863. 

Eleventh.  To  the  residue  of  the  declaration.  Never      BvMEa 

Issues  were  joined  on  all  the  pleas. 

On  the  trial,  before  Cockhum  C.  J.,  at  the  Sittings  at 
Guildhall  after  Tnnity  Term,  1861,  it  appeared  that  The 
Oriental  Inland  Steam  Company,  Limited,  the  owners  of  the 
steamer  Ganges,  through  the  medium  of  the  plaintiflfs  as 
their  brokers,  effected  with  the  defendants,  directors  of  7%^ 
Victoria  Fire  and  Marine  Insurance  Company,  the  policy 
of  insurance  set  forth  in  the  declaration  upon  the  steamer 
Ganges  and  her  machinery,  valued  at  16,000/.,  and  that  the 
action  was  brought  to  recover  4000^  the  amount  insured 
and  interest  in  respect  of  a  total  loss.  The  steamer  Ganges 
had  never  been  at  sea  before  the  voyage  in  question.  She 
was  an  iron  steam  vessel,  of  500  tons,  about  240  feet  in 
length  and  30  feet  in  breadth,  being  a  common  proportion 
of  breadth  to  length,  flat  bottomed,  and,  as  originally  con- 
itracted,  drawing  only  2  feet  6  inches  of  water ;  and  was 
built  in  this  country  for  The  Oriental  Inland  Steam  Com- 
P(Uiy,  Limited,  and  intended  for  the  purpose  of  naviga- 
ting the  river  Indus,  and  not  for  the  purpose  of  ordinary 
ocean  navigation.  In  several  previous  instances  vessels 
^  a  construction  in  most  respects  similar  to  that  of  The 
^'^^^ges,  built  in  this  country,  and  intended  for  river 
*^%ation  abroad,  had  been  enabled,  by  means  of  addi- 
^^lal  temporary  strengthening,  to  perform  ocean  voyages 
^  ^•ftty  to  the  various  rivers  for  the  navigation  of  which 
^^  were  built.  The  directors  of  The  Oriental  Inland 
**«»ii  Company,  Limited,  who  had  previously  sent  out  two 
*  their  vessels  in  pieces  on  board  of  sea-going  ships,  de- 
^'^'^ined  to  send  the  steamer  Ganges  on  the  voyage  to 
**'**»^cfttftf,  after  having  first  temporarily  strengthened 

^OL.  III.  2   Y  B.   &  S. 
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1863.  and  fitted  her  as  far  as  possible  for  the  yoyagCj  withi 
liuRGEs  view  to  her  being  employed  afterwards  upon  the  river 
WicKHAx  Indus  in  the  condition  in  which  she  was  originally  bmlt 
At  the  time  of  efiecting  the  policy  The  Gardes  was  at 
Liverpool,  and  the  defendants^  clerk,  who  was  authorised 
to  underwrite  policies  for  them  in  London^  and  who 
underwrote  the  policy  in  question,  was  informed  by  the 
plaintifis  that  the  steamer  was  intended  for  navigating  the 
river  Indus,  and  would  not  therefore  draw  much  water, 
that  the  additional  strengthening  contemplated  was  then 
in  progress,  and  that  everything  possible  would  be  done 
to  strengthen  and  fit  her  for  the  voyage,  and  that  her 
draught  of  water  for  the  ocean  voyage  would  be  about  8 
feet.  The  current  rate  of  premium  at  that  date,  Jwr  t. 
similar  insurance  upon  ordinary  sea-going  steam  vessds 
upon  the  said  voyage,  was  from  355.  to  40^.,  and  the  in- 
creased premium  of  5/.  55.  was  required  by  the  defendanti» 
and  paid  to  them,  in  consideration  of  the  vessel  haying 
been  built  for  river  navigation.  The  Ganges  sailed  fioB 
Liverpool  on  the  said  voyage  on  the  12th  June,  1860,  and, 
after  having  touched  at  and  sailed  again  from  IaAo^ 
foundered  at  sea  in  a  heavy  gale  of  wind  on  the  29th  J^> 
1860.  Before  The  Ganges  sailed  from  Liverpool  ^x^ 
the  voyage  she  was  fitted  with  a  substantial  tempomy 
keel  and  barge  ends  and  other  appliances  which  increaeed 
her  draught  of  water  for  the  ocean  voyage  to  8  feet,  and  ahe 
was  strengthened  by  means  of  trussings  and  various  con- 
trivances, and  everything  was  done  that  could  possibly  be 
done,  at  a  great  expence,  to  fit  her  to  encounter  the  risb 
and  perils  of  the  voyage,  and  she  was  at  the  time  of  ^' 
ing  as  seaworthy  for  the  voyage  as  it  was  possible  to 
render  a  vessel  of  her  class  and  peculiar  build  and  con- 
struction. The  counsel  for  the  defendants  contended 
that,  under  the  circumstances,  there  had  been  no  snffi- 
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;ient  compliance  with  the  warranty  of  seaworthiness  to  1863. 
>e  implied  from  the  insurance^  and  that  there  had  been  bvrqms 
L  misrepresentation  and  a  concealment  sufficient  to  avoid 
lie  policy. 

The  Lord  Chief  Justice  left  to  the  jury  the  question 
rhether  there  had  been  any  misrepresentation  or  con- 
ealment  on  the  part  of  the  plaintifib^  and  directed  them 
hat,  if  there  had  been  no  misrepresentation  or  conceal- 
nent,  it  was  a  sufficient  compliance  with  any  warranty 
if  seaworthiness  to  be  implied  under  the  circumstances 
rom  the  insurance  if  77ie  Ganges  at  the  time  of  sailing 
lad  been  made  as  seaworthy  and  as  reasonably  fit  for  the 
oyage  as  such  a  vessel  could  be  made.  The  jury  found 
hat  there  had  been  no  misrepresentation  or  oonceal- 
aent  on  the  part  of  the  plaintiffs^  and  gave  a  verdict  for 
he  plaintiffs  for  the  amount  claimed. 

In  Michaelmas  Term,  1861, 

Bomll  obtained  a  rule  nisi  for  a  new  trials  on  the 
;roand  that  the  vessel  ought  to  have  been  seaworthy 
nd  reasonably  fit  for  the  voyage,  and  that  the  Lord 
!hief  Justice  ought  so  to  have  ruled  at  the  trial ;  and 
bat  it  was  not  sufficient  that  the  vessel  should  have 
een  made  as  seaworthy  and  as  reasonably  fit  for  the 
oyage  as  such  a  vessel  could  be  made^  and  that  the 
lOrd  Chief  Justice  ought  not  so  to  have  ruled  and 
irected  the  jury. 

In  Trinity  Term,  1862,  May  28th,  29th, 

Lush,  Honyman  and  Archibald  shewed  cause. — "  Sea- 
orthiness^'  is  a  relative  term,  the  import  of  which  varies 
ith  the  class  of  the  ship,  as  well  as  with  its  situation,  and 
le  nature  of  the  voyage  and  of  the  cargo ;  Foley  v. 
^abar{a),  per  ErU  C.  J.  In  Knill  v.  Hooper  {h)  Wat^ 
(«)  2F,^F,  663.  671, 672.  (A)  2  H.  ^  N.  277. 283,  284. 
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1863.       son  B.,  delivering  the  judgment  of  the  Court,  said :— 
Buboes  ~     "^^  ^*^  asked,  What  amount  of  seaworthiness  is  ic- 
WioKHAM      quired,  and  to  what  extent  are  the  assured  to  go  in 
repairs?     Our  answer  is,  that  the  term  ' seaworthiness* 
is  a  relative  term :  there  is  no  positive  condition  of  the 
vessel  recognised  by  the  law  to  satisfy  the  warranty  of 
seaworthiness.^'    And  where  the  underwriter  takes  upon 
himself  the  insurance  of  an  exceptional  vessel,  whether 
in  consideration  of  a  higher  premium  than  usual  or  no^ 
he  cannot  require  more  from  the  assured  than  that  the 
vessel  should  be  as  seaworthy,  that  is,  as  reasonably  fitted 
for  the  voyage,  as  vessels  of  that  particular  constnictioQ 
can  be  made.  Wliat  Lawrence  J.  said  in  Christie  v.  Snn* 
tan  (or),  as  to  the  obligation  of  the  underwriter  hSao% 
if  the   ship  be   incapable   of  performing  her  voyage^ 
does  not  apply  where  the  underwriter  knows  he  is  insur- 
ing an  exceptional  vessel  not  fitted  for  ordinary  perils. 
Parfitt  V.  Thompson  (J)  shews  that  the  underwriters  are 
liable  upon  a  policy  in  which  they  have  agreed  to  con- 
sider a  ship  as  seaworthy,  though  it  be  of  a  size  axift 
for  the  voyage  insured.  The  seaworthiness  or  capability  of 
a  ship  for  performing  her  voyage  is  to  be  tested  by  com* 
paring  it  with  other  ships  of  the  same  size  and  tonnage' 
A  vessel  may  be  seaworthy  for  a  shorter  but  not  fi)r  ^^ 
longer  voyage,  though  the  same  tract  of  ocean  may  i^ 
each  case  be  traversed.     The  warranty  of  seaworthiness 
being  implied  from  the  nature  of  the  contract,  it  is  rat^ 
possible  to  imply  an  incident  at  variance  with  or  destme^ 
tive  of  the  particular  contract  itself.    One  of  the  ground^ 
on  which  it  ^as  held  in  Small  v.  Gibson  (c),  by  th^ 
Exchequer  Chamber  and  the  House  of  Lords,  reversing 
the  judgment  of  the  Queen^s  Bench,  that  there  was  n^ 

(a)  8  T,  R.  1»2.  198.  (A)  13  Jf .  #  JT.  592. 

(c)  16  Q.B.  IJS,  141.  157— 1'  0;  4  ^.  X.  363.  405.  411. 
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warranty  of  seaworthiness  in  time  policies^  was  that  it         1863. 
was  unreasonable  to  imply  it.     [They  cited  the  observa-       buroks 
tions  of  Lord  EUenhorouyh  in  Simeon  v.  Bazett  (a).]    The     YficBMAu 
warranty  ordinarily  impliedhas  reference  only  to  sea-going 
vessels :  here  the  vessel  was  insured  for  a  sea  voyage^  but 
the  basis  of  the  contract  is  that  the  vessel  was  not  so  fit 
to  encounter  the  perils  of  the  seas  as  a  sea-going  vessel. 

The  evidence  shewing  that  the  contract  between  the 
parties  was  for  the  insurance  of  a  river  steamer  does  not 
contradict  the  policy,  because  the  term  "  seaworthy*',  as 
has  been  shewn,  is  a  relative  term,  the  import  of  which 
varies  with  the  class  of  ship  as  well  as  other  things, 
and  the  perils  of  the  seas  intended  to  be  insured  against 
are  those  applicable  to  the  particular  ship. 

Bovill  and  Macnamara,  contra. — The  meaning  of  ''sea- 
worthiness*' implied  in  a  policy  of  insurance  is  that  the 
vessel  is  fit  for  and  able  in  all  respects  to  encounter  the 
perils  of  the  voyage  insured.  The  word  expresses  the 
minimum  degree  of  capability  of  performing  the  voyage 
which  the  vessel  must  have.  The  policy  only  covers 
such  risks  as  are  extraordinary,  and  therefore,  if  a  vessel 
is  not  fit  to  encounter  the  ordinary  ri^sks,  it  is  not 
insured.  In  Paterson  v.  Harris  {b\  Cockbum  C.  J., 
delivering  the  judgment  of  the  Court,  said  "  The  purpose 
of  insurance  is  to  afford  protection  against  contingencies 
and  dangers  which  may  or  may  not  occur ;  it  cannot 
properly  apply  to  a  case  where  the  loss  or  injury  must 
inevitably  take  place  in  the  ordinary  course  of  things.'* 
If  this  were  not  so  a  man  might  send  a  wherry  to 
America,  and  recover  on  his  insurance.  The  term  "  sear 
worthy'*  is  relative  only  to  the  nature  and  time  of  the 
voyage  and  the  place  where  the  vessel  may  be ;  but  the 
(a)  2  Af.  ^-  5.  04.  TS.  99.  {h)  1  Bi  ^  S.  336.  353. 


ot  tne  term  is  statea  in  any  oi  tne  text  book 
to  the  voyage  insured.  [They  cited  Afarshall 
Insurance,  4th  ed.^  by  Seijt.  Shee,  du  t.  s. 
which  Cochbum  C.  J.  designated  ^'  a  most  em 
tion  •**  1  Park  on  Insurance,  8ih  ed.^  bjr  Hildy 
p.  458 ;  Abbott  on  Shipping^  by  Serjt.  Shee,  \ 
8th  ed.  340,  10th  ed.  255  ;  1  Arnould  an  Ifuu 
ed.  8.  257.  pp.  713 — 714 ;  and  Blackburn  J.  i 
1  Arnould  on  Insurance,  s.  256,  pp.  712 — 718.] 
the  term  been  qualified  in  any  of  the  cases.  [* 
Lord  Ellenborougk  in  Wedderburn  y.  Bell  (< 
rence  J.  in  Christie  v.  Secretan  (6)  ;  Parke  B 
ing  the  judgment  of  the  Court  in  Dixon  v.  i 
Erie  J.  in  Thompson  v.  Hopper  (rf);  Liord  If 
then  Parke  B.,  in  Gibson  y.  fmaff  («) ;  Liord  ft 
in  TAe  Commercial  Marine  Company  v.  TTfce 
Mining  Company  (/) ;  in  the  Privy  Council.] 
servations  of  Erie  C.  J.,  in  Foley  v.  7Vi&or 
made  in  a  case  in  which  unseaworthiness  1 
of  over  loading  and  bad  stowage  was  relied  i 
defence  to  the  action.  In  Simeon  v.  Beuteti  (A] 
piremium  raised  an  implication  that  the  loss  i 
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board.     In  the  case  of  a  time  policy  there  is  no  implied        18()r3. 
warranty  of  seaworthiness  because  the  owner  cannot  know       borgks 
the  condition  of  his  ship  at  the  commencement  of  the 
risk^  and  it  may  be  impossible  to  put  it  into  a  sufficient 
state.     [Cochburn  C.  J.     Ex  concessis,  the  latter  cannot 
be  done  in  the  present  case.] 

The  meaning  of  a  contract  must  be  gathered  from  the 
language  used  and  the  incidents  which  the  law  or  custom 
and  usage  attach  to  it ;  and  such  incidents  can  only  be 
varied  or  waived  by  express  words  or  necessary  implica- 
tion ;  Hutton  V.   Warren  (a),  per  Parke  B.,  delivering 
the  judgment  of  the  Court,  cited  in  note  to  Wiggles- 
worth  V.  Dallison,  1  Smith  L.  C,  5th  ed.,  527, 528.  There 
is  no  qualification  of  the  implied  warranty  on  the  face 
of  this  policy.     The  party  who  desires  to  engraft  an 
exception  on  the  warranty  must  insert  it  in  the  policy ; 
Knill  V.  Hooper  (6).     [  Wightman  J.     May  not  a  waiver 
of  the  warranty  be  implied  ?     Suppose  the  description 
of  the  vessel  in  the  policy  shews  that  it  is  unfit  to  per- 
form the  voyage.     Blackburn  J.     The  following  case  of 
an  insurance  upon  four  prizes  taken  by  a  French  cruiser 
is  stated  in  JEmerigon,  Traite  des  Assurances^  par  Bou- 
lay-Paty,  ch.  vi.  s.  4,  p.  172  : — "  L'un  de  ces  navires, 
appele  le  Port  Marchand,  avait  eu  dans  le  combat  le 
grand  mSt  et  cclui   d'artimon   rompus.     Lc  capitaine 
amarina  les  prises,  et  ecrivit  tout  de  suite  pour  qu^on 
les  fit  assurer.   Partie  des  assurances  furent  faites  a  Mar- 
seille^ sans  qu^on  y  specifi^t  Petat  dc  ce  navire.     II  fut 
ensuite  repris  par  les  Anglais,     Les  trois  autrcs  furent 
repris  6galement.     Les  assureurs  rcfusaicnt  de  payer  la 
parte ;  et  ils  insistaient  en  particulier  sur  se  que  la  police 
n'avait  pas  explique  Petat   delabre  du  navire  demote. 
lis  furent  condamnes  a  payer  Tentiere  somme  assuree, 
(a)  1  -V.  #  W.  466. 475.  (h)  2  H.  i  N.  277.  283. 
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1863.        attendu  quails  devaient  pr^sumer  que  des  Taisaeaux  prii 
gy^Q„       apres  un  combat,  avaient  ete  maltraites.^'      Wightman  J. 
Wi  \am      Suppose  the  state  of  tlie  vessel  was  expressed  in  flic 
policy.]     The  warranty  is  the  basis  of  the  contract,  and 
overrides  the  description  of  the  vessel  in   the  policj. 
[  Cockbum  C,  J.     The  implied  warranty  is  not  necessarily 
the  basis  of  the  contract,  if  both  parties  agree  that 
the  ship  is  not  seaworthy  for   the  voyage.]     Know- 
ledge of  the  state  of  the  subject-matter  insured  cannot 
affect  the  contract  in  the  policy ;  Bamett  v.  Wheeler  (a). 
The  underwriter  and  shipowner  never  can  be  on  equal 
terms  as  to  knowledge;  and  if  such  knowledge  were 
material,  it  would  not  be  necessary  that  the  ship  should 
be  strengthened  at  all.     \^Cockbum  C.  J.     The  under- 
writer is  entitled  to  expect  that  the  ship  would  be  made 
as  seaworthy  as  it  could  be.]     In  the  case  of  a  coTenant 
to  keep  premises  in  good  repair,  the  "  lessee  cannot  aaj 
he  will  do  no  repairs,  or  leave  the  premises  in  badrepairi 
because  they  were  old  and  out  of  repair  when  he  took 
them  \''  Payne  v.  Haine  {b),  per  Parke  B.     It  would  be 
unreasonable  that,  if  the  ship  was  not  so  fit  as  an  ordi- 
nary ship,  a  larger  premium  should  be  taken,  and  that, 
if  the  ship  was  lost  by  ordinary  perils,  the  shipowner 

should  be  at  the  loss. 

Cur,  adv.  vuU* 

Feb.  21.     The  following  judgments  were  delivered. 

CocKBURN  C.  J.  This  was  an  action  on  a  policy  (^ 
insurance  effected  on  a  steam  vessel  called  The  Gang^h 
on  a  voyage  from  Liverpool  to  Kurrachee  or  Caleuti^ 
The  vessel  was  built  for  navigating  the  river  Lidus,  ao^ 
was,  on  this  account,  of  such  a  construction  as  to  b^ 
unfit,  generally,   for  ocean    navigation.      Everythinft 

(a)  7  Af.  #  Wr.  361  (b)  16  JT.  #  W.  641.M5. 
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however,  was  done  that  possibly  could  be  done,  by        ISQ3. 
temporary  appliances,  to  render  the  vessel  as  strong  as  — ^^^^ — 
she  could  be  made  for  the  voyage  on  which  she  was 
insured. 

At  the  trial  before  me,  at  GuUdhatt,  the  case  opened 
for  the  plaintiff  was  that  the  construction  and  character 
of  the  vessel  had  been  fuUy  communicated  to  the  de- 
fendants when  the  proposal  for  insurance  was  made ;  an 
assurance  having  been  at  the  same  time  given  that 
everything  should  be  done  to  make  her  as  strong  and 
fit  for  the  voyage  as  she  could  possibly  be  made ;  that 
an  additional  premium  had  been  paid  commensurate  to 
the  increased  risk  arising  from  the  character  of  the 
Teaeel;  and  that  as  in  point  of  fact,  by  various  contri- 
vances resorted  to  for  the  purpose,  the  ship  had  been 
Tendered  as  strong  as  such  a  ship  could  possibly  be  made 
tor  the  voyage  to  India,  the  implied  warranty  of  sea- 
worthiness was  satisfied,  and,  the  ship  having  been  lost, 
the  assured  was  entitled  to  recover. 

The  case  for  the  defendants  was  directed  to  two  points : 
first,  to  disproving  the  statement  that  the  construction 
«uid  character  of  the  vessel  had  been  made  known  to 
the  insurers ;  secondly,  to  shewing  that  the  vessel  had 
not  been  made  as  strong  as  such  a  vessel  was  capable  of 
1)eing  made  for  the  voyage  to  India.  On  the  latter 
point  the  case  for  the  defendants  entirely  broke  down ; 
^beir  witnesses,  and  in  the  end  their  counsel,  admitting 
"that  the  evidence  for  the  plaintiffs  had  entirely  satisfied 
tiiem  on  this  point  This  being  conceded,  the  case  went 
to  the  jury  on  the  first  point  alone ;  and,  the  jury  having 
ibund  for  the  plaintiffs  on  the  question  thus  left  to  them, 
the  verdict  was  entered  for  them. 

It  is  contended  for  the  defendants  that  the  real  issue 
in  the  cause  was  not  disposed  of;  that  as  the  policy  of 
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1863.  insurance  containied  no  exception  of  the  implied  war- 
Buboes  ranty  of  seaworthiness^  the  proper  question  for  the  jury 
WicKHAM  ^^'  °^*  whether  the  original  construction  of  the  vessel 
had  been  made  known  to  the  insurers,  or  whether  the 
vessel  had  been  made  as  seaworthy  for  the  voyage  as 
such  a  vessel  could  be  made,  but  whether  the  vessel  im 
seaworthy,  reference  being  had  to  the  ordinary  standard 
of  seaworthiness  applicable  to  the  voyage  in  question. 

I  cannot  help  here  observing  that  I  think  it  much  to 
be  regretted  that  the  counsel  for  the  defendants  did  not 
press  upon  me  at  the  trial  to  leave  this  question  also  to 
the  jury.  I  certainly  should  have  done  so  had  such  a 
suggestion  been  made,  and  should  have  reserved  the 
question  of  law  had  the  finding  of  the  jury  been  in 
favour  of  the  defendants  on  this  question  while  it  was 
in  favour  of  the  plaintifis  on  the  others.  For  the  point 
is  one  not  only  of  novelty  and  difficulty,  but  also  of 
considerable  importance,  owing  to  its  having  become,  as 
appears  from  the  evidence  in  this  case,  of  not  unfireqnent 
occurrence  to  send  vessels  intended  for  river  navigation 
in  distant  countries  across  the  ocean  (after  fitting  them 
for  the  voyage  as  well  as  can  be  done)  and  to  insure  them 
for  such  voyages.  The  counsel  for  the  defendants  appeared 
to  me  to  accept  the  issues  of  fact  and  law  propounded  bf 
the  counsel  for  the  plaintiflFs,  and  the  case  was  therefore 
disposed  of  on  those  issues.  It  is  said  that  the  learned 
counsel  were  misled  by  a  casual  remark  of  mine,  on 
some  question  put  to  a  witness  on  cross-examination, 
into  supposing  that  I  meant  to  rule  that  the  issue  waa, 
as  suggested  by  the  plaintiffs^  counsel,  whether  the 
vessel  had  been  made  as  seaworthy  as  she  was  capaW^ 
of  being  made.  It  is  possible  there  may  have  been 
some  misunderstanding,  but  I  am  disposed  to  think  tha^ 
the  learned  counsel  at  that  time  attached  little  imjoit^' 
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ance  to  the  matter^  as  they  evidently  had  confidence  in  15(53^ 
their  case,  and  believed  they  should  succeed  in  defeating  btrom 
the  plaintijBTs  on  their  own  ground.  I  do  not,  however, 
make  these  observations  with  the  view  of  at  all  ques- 
tioning the  right  of  the  defendants  to  a  new  trial,  if, 
through  some  misunderstanding  or  inadvertence,  the 
proper  question  has  not  gone  to  the  jury.  I  am  only 
desirous  it  should  be  imderstood  that  I  certainly  should 
have  submitted  this  question  of  fact  to  the  jury,  so  as 
to  prevent  the  possible  necessity  of  the  case  going  down 
again  for  trial,  at  a  vast  expence  to  the  parties,  had  the 
counsel  for  the  defendants  in  any  way  required  it. 

I,  however,  think  that  the  issues  which  properly  arise 
in  this  case  have  been  disposed  of,  and  that  there  is 
consequently  no  ground  for  granting  a  new  trial.  The 
authorities  which  bear  upon  the  subject  appear  to  me 
fuDy  to  establish  that  while,  by  the  law  of  England, 
there  is  in  every  voyage-policy  an  implied  warranty  of 
seaworthiness,  the  term  "seaworthiness''  is  a  relative 
and  flexible  term,  the  degree  of  seaworthiness  depending 
on  the  position  in  which  the  vessel  may  be  placed,  or  on 
the  nature  of  the  navigation  or  adventure  on  which  it 
is  about  to  embark. 

It  seems  to  me  to  follow  that,  if  an  insurer  agrees, 
with  full  knowledge  of  the  facts,  to  insure  a  vessel 
incapable  from  her  size  or  construction  of  being  brought 
up  to  the  ordinary  standard  of  seaworthiness,  the  implied 
warranty  must  be  taken  to  be  limited  to  the  capacity  of 
the  vessel,  and  will  be  satisfied  if  she  is  made  as  sea- 
worthy as  she  is  capable  of  being  made.  This  view  of 
the  case  becomes  fortified  if  we  consider  the  ground  on 
which  the  doctrine  of  the  implied  warranty  of  seaworthi- 
ness rests.  The  insurer  is  entitled  to  expect  that  the 
shipowner  will  do  all  that  it  behoves  a  careful  and  con- 
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1863.  scientious  man  to  do  to  secure  the  safety  of  the  crew 
BcROBs  ^^o  are  to  navigate  the  vessel,  and  of  the  merchant's 
WioKHAM.  goods  which  are  to  be  conveyed  in  it ;  so  that  the  risk 
covered  by  the  insurance  shall  be  limited  to  those  perils 
incidental  to  navigation  against  which  the  care  and  skill 
of  man  cannot  provide.  But,  if  the  parties  are  avowedly 
dealing  with  a  vessel  which  no  care  or  expence  can  bring 
up  to  the  ordinary  standard,  and  the  owner  does  all  tkat 
can  be  done  to  fit  her  for  the  voyage  she  has  to  en- 
coimter,  of  what  has  the  insurer  to  complain  ?  Vfhj, 
the  nature  of  the  adventure  being  known  to  both  partiei^ 
should  the  implied  warranty  be  carried  farther  than  that 
the  shipowner  shall  do  his  utmost  to  make  the  particnltf 
vessel  as  fit  for  the  voyage  as  she  can  be  made  ? 

There  is,  moreover,  a  rule  applicable  to  warranties  in 
contracts  of  sale  which,  if  it  is  to  be  considered  good  hw, 
appears  to  me  perfectly  applicable  to  such  a  warrant  ts 
we  are  now  considering.  It  is  laid  down  by  the  older 
authorities,  and  has  been  handed  down  by  succeeding  text 
writers  to  the  present  day,  that,  in  a  contract  of  sal^ 
even  in  the  case  of  an  express  warranty,  defects  psient 
and  known  to  the  buyer  must  be  taken  to  be  exdadd 
firom  the  warranty.  The  rule  appears  to  me,  a  fortiorii 
applicable  in  the  case  of  an  implied  warranty.  Tbe 
law,  in  an  ordinary  policy  of  insurance,  superadds  to 
the  express  terms  of  the  contract  an  impUed  teriHi 
because  in  reason  and  justice  it  may  be  assumed  tbst 
such  a  condition  was  intended  to  lie  at  the  foundation 
of  the  contract.  But  if  the  subject-matter  of  the  con- 
tract renders  such  an  implied  term  either  wholly  ^ 
partially  iaapplicable,  why,  contrary  to  what  must  be 
taken  to  have  been  the  intention  of  the  parties^  shonW 
a  warranty  of  seaworthiness  be  implied  to  the  full  extend 
of  an  ordinary  policy  ?    It  is  plain  that  the  underwriter 
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ould  not^  unAer  ihe  circumstances,  honestly  Iiaye  sub-  1868. 
Bribed  the  policy,  reserving  an  intention  of  insisting  BoROBf 
n  seaworthiness  beyond  the  capacity  of  the  vessel,  wioilham 
Thy  then  should  such  a  stipulation  or  condition  be 
mported  into  the  contract  ?  It  may  be  objected,  that 
:>  admit  evidence  of  extrinsic  circumstances  to  qualify 
he  ordinary  warranty  of  seaworthiness  would  be  to 
dmit  parol  evidence  to  control  a  written  instrument. 
tut  it  must  be  borne  in  mind  that  we  are  here  dealing 
rith  a  term  not  expressly  contained  in  the  contract, 
lat  implied  in  it  upon  the  assumption  of  an  intention 
1  the  parties  not  declared  in  the  written  instrument 
t  seems  to  me  that,  with  reference  to  a  term  introduced 
ito  the  contract  from  an  assumed  intention  of  the 
arties,  evidence  may  be  admitted  of  extrinsic  facts  to 
egative  or  qualify  such  intention. 
It  is  fully  admitted  that  evidence  may  be  adduced  to 
Btermine  the  degree  of  seaworthiness  required  with 
iference  to  the  place  and  circumstances  in  which  the 
38ael  may  be,  as  whether  in  a  port  or  a  river,  or  at  sea, 
I  also  with  reference  to  the  voyage  or  adventure,  and 
10  construction  and  equipment  which,  according  to  the 
dating  state  of  nautical  science  and  progress  may  be 
squired.  Why  then  may  not  extrinsic  evidence  be  ad- 
titted  as  to  the  character  of  the  vessel,  in  order  to 
lew  the  degree  of  seaworthiness  which  the  parties  had 
i  view  ?  It  may  be  urged,  no  doubt,  that  any  intended 
oalification  of  the  warranty  might  be  introduced  into 
le  policy.  But  the  same  objection  might  have  been 
riginally  urged  against  implying  the  warranty  at  all ; 
nd  miight  equally  be  urged  against  any  of  those  modi- 
cations  of  the  warranty  which  are  now  allowed  to  be 
lade  in  order  to  adapt  it  to  the  various  circumstances 
a  which  the  vessel  may  be  placed.     And  it  must  not 
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1868.  be  forgotten  with  how  much  tenacity  the  commercud 
BoROEs  community  clings  to  established  forms  of  mercantile 
WicKBAM.  instruments,  of  which  the  still  subsisting  though  anti- 
quated form  of  marine  policy  itself  affords  so  strildiig 
an  example.  I  cannot  but  think  that  where  some  role 
of  law  does  not  stand  in  the  way,  we  shall  be  best  con- 
sulting the  interest  of  the  commercial  world  by  giving 
effect  to  the  intention  of  the  parties  to  a  contract  where 
we  can  sufficiently  collect  it,  rather  than  by  insistiDg 
rigidly  on  a  distinct  enumeration  of  every  particular. 

For  these  reasons  I  am  of  opinion  that  this  rule  should 
be  discharged. 

WiGHTMAN  J.  Agreeing  in  the  reasons  of  the  judgment 
delivered  by  my  Lord  Chief  Justice,  I  have  thought  it 
unnecessary  to  give  a  separate  judgment. 

Mellor  J.  read  the  judgment  of 

Blackburn  J.     In  this  case  I  agree  in  the  result  with 
the  other  members  of  the  Court ;  but  as  I  do  not  agreer 
in  all  the  reasoning  by  which  they  arrive  at  that  result^ 
I  shall  deliver,  as  my  judgment,  one  which  I  had  prepared 
rendering  my  own  reasons. 

This  was  an  action  tried  before  my  Lord  Chief  Justice  ' 
at  Guildhall,  at  the  Sittings  after  Trinity  Term,  186L 
The  declaration  was  on  a  policy  of  marine  insurance  on  - 
the  steamer  Ganyes,  insured  from  the  Clyde  or  Liverpod  ^ 
to  Kurrachee  or  Calcutta.  There  were  pleas  of  imsea-  ^ 
worthiness,  and  of  undue  concealment,  on  which  issues  ^ 
were  joined.  The  plaintiffs  had  the  verdict,  but  the  de-  ^ 
fendants  obtained  a  rule  nisi  for  a  new  trial  on  the  ^ 
ground  of  misdirection,  against  which  cause  was  shewn  ^ 
in  the  last  Trinity  Term,  before  my  Lord,  my  brother 
Wightman  and  myself. 
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hi  the  argument  I  understood,  from  the  statements  1868. 
the  counsel  for  the  defendants,  that  the  point  arose  bukobs 
a  manner  which  I  will  presently  state.  It  is  not  'vvicmam. 
te  in  accordance  with  the  notes  and  recollection  of  my 
■d;  but  as  I  have  come  to  the  conclusion  that,  on  the 
endants'  own  statement  of  the  case,  the  rule  should 
discharged,  I  will  give  my  opinion  on  the  assumption 
t  the  point  arose  as  they  stated  it ;  and  that  I  under- 
>d  to  be  as  follows.  At  the  trial  the  defence  was 
icipally  rested  on  the  plea  of  undue  concealment,  but 
other  plea  was  not  abandoned.  It  appeared  on  the 
lence  that  TTie  Ganges  steamer  was  a  vessel  built  in 
country  for  the  purpose  of  navigating  the  Indus,  and 
id  only  for  river  navigation,  being  of  very  slight  draught 
¥ater,  and  in  other  respects  not  built  for  ocean  navi- 
on;  and  it  further  appeared  that  the  assured  had, 
>re  the  policy  was  entered  into,  informed  the  defen- 
ts,  through  their  agent,  that  she  was  of  this  character, 
Ing  them  at  the  same  time  that  it  was  the  intention 
he  assured,  before  they  sent  her  out,  to  add  false  keels 
her,  and  strengthen  her,  and,  as  far  as  possible,  to 
ke  her  fit  for  the  ocean  voyage  to  Kurrachee,  Accord- 
to  the  case  of  the  plaintiffs,  at  the  same  time  the 
ierwriters  were,  through  their  agent,  informed  of  the 
Id  of  the  vessel,  and  of  every  other  particular  material 
stimating  the  risk.  According  to  the  defendants'  case 
ir  agent  was  misinformed  as  to  the  draught  of  the  ves- 
which  was  a  material  circumstance ;  but,  though  this 
\  the  defence  mainly  relied  on,  the  plea  that  the  vessel 
I  not  seaworthy  was  not  abandoned. 
[n  the  course  of  the  trial  it  was  admitted  by  the 
endants'  witnesses  that  everything  which  could  be 
le  to  strengthen  The  Ganges,  being  such  as  she  was. 
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1868.  Ai^d  to  fit  her  for  the  Toyage^  had  been  done ;  bat  ae- 
g^^gg  cording  to  their  evidence,  after  all  that  oould  be  done 
WicKHAir  ^^^  heen  done  her  state  was  such  that,  if  an  ordinary 
sea-going  steamer  had  been  no  more  fit  to  enoonnter 
the  ordinary  perils  of  a  voyage  to  India  than  7%e  Ganjet 
was  when  thus  strengthened,  that  steamer  would  not 
have  been  seaworthy. 

My  Lord,  on  this  evidence  being  given,  was  under- 
stood by  the  defendants'  counsel  to  express  his  opinion 
that  the  warranty  of  seaworthiness  on  such  an  adventon 
as  this  was  not  a  warranty  that  the  state  of  The  dmga 
should  be  such  as  would  have  been  seaworthiness  if  Ae 
had  been  an  ordinary  ocean  going  steamer,  and  that  ahe 
might  be  seaworthy  though  less  fit  than  such  a  vesiel 
should  have  been.     After  this  opinion  had  been  expressed 
the  counsel  for  the  defendants  did  not  fturther  raise  the 
question  of  seaworthiness,  and  the  only  question  dis- 
cussed during  the  rest  of  the  trial  was  that  of  the  undue 
concealment,  which  was  properly  left  to  the  jury.   No 
mention  was  made  of  the  plea  of  unseaworthiness  by  tb^ 
defendants'  counsel  when  addressing  the  jury,  nor  w»^ 
my  Lord  asked  to  leave  any  question  of  fact  to  the  jur^ 
on  it     The  verdict  was  found  generally  for  the  plaintiiffi^* 
Under  these  circumstances  the  defendants'  counsel  mn^^ 
be  taken  to  have  admitted  that,  if  the  opinion  suppose^ 
to  have  been  expressed  by  my  Lord  was  correct,  the  ple^ 
of  unseaworthiness  was  disproved ;   but  they  cannot  b^ 
taken  to  have  abandoned  the  defence  arising  on  thfti^ 
plea — ^they  submitted  to  that  opinion  as  a  ruling  of  tb^^ 
Judge.     From  the  course  taken  at  Nisi  Prius  it  was  no^ 
necessary  to  give  any  direction  to  the  jury  on  this  point 
and  no  objection  can  now  be  made  in  banc  on  the  ground 
that  no  particular  point  was  left  to  the  jury,  tor  tbs:^ 
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might  have  been  corrected  at  Nisi  Prius  if  the  objection  i863. 
had  been  urged ;  but  if  the  opinion  thus  expressed  and  bubok3 
submitted  to  was  in  substance  incorrect  in  point  of  law, 
they  are  entitled  to  a  new  trial  on  the  ground  of  mis- 
direction. 

I  am^  however,  of  opinion  that  the  supposed  ruling  was 
correct. 

Two  questions  of  some  difficulty  arise,— the  first:  What 
18  the  meaning  of  the  term  "seaworthiness''  as  applicable 
to  such  an  adventure  as  that  which  the  parties  certainly 
intended  to  insure  ? 

The  second :  Whether,  on  the  wording  of  the  policy 
in  this  particular  case,  it  is  open  to  the  parties  to  shew 
that  the  adventure  was  of  this  peculiar  kind?  It  is 
oonvenient  to  consider  these  two  questions  separately. 

It  is  perfectly  settled  that,  by  the  law  of  Eiyland, 
there  is  in  every  voyage-policy  of  marine  insurance  an 
implied  warranty  or  condition  that,  at  the  commence- 
ment of  the  risk,  the  vessel  shall  be  seaworthy,  by  which, 
as  is  said  in  Dixon  v.  Sadler  (a),  '^  it  is  meant  that  she 
sliall  be  in  a  fit  state  as  to  repairs,  equipment,  and  crew, 
ftzid  in  all  other  respects,  to  encounter  the  ordinary 
^^rils  of  the  voyage  insured^  at  the  time  of  sailing  upon 
^''^  This  definition  has  always  been  considered  correct, 
'^t  the  question  we  have  now  to  determine  is,  what  are 
^^  proper  elements  to  be  taken  into  consideration  in 
-tormining  whether  the  state  of  the  vessel  i^Jit ;  that 
*^  a  question  which  did  not  arise  in  Dixon  v.  Sadler, 
^^  on  which  the  judgment  in  that  case  gives  us  no 
"^^tance.  It  was  contended  before  us  that  the  mean- 
^  of  the  warranty  of  seaworthiness  was  that  the  vessel 
^^^t  always  be  brought  up  to  a  certain  fixed  standard 
(a)  5  ilf.  #  W.  405. 414. 

Vol.  iit.  2  z  b.  &  s. 
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1RG3.       of  fitness,  and  that^  if  she  falls  short  of  that^  she  is 
BuRGEs      nnseaworthy  ;  the  counsel  for  the  defendants  did  not 
WicKHAM.     fiirnish  us  with  any  certain  guide  as  to  what  was  the 
standard  of  fitness,  but  argued  that  there  was  one,  and 
that  it  was  independent  of  the  nature  of  the  adyentare. 
If  this  was  so,  the  ruling  at  the  trial  was  wrong,  and  it 
would,  in  that  case,  be  quite  immaterial  what  the  nature 
of  the  adventure  was,  and  this  river  steamer  ought  to 
have  been  made  as  strong  as  a  sea*going  vessel  bonnd 
for  India,     In  support  of  the  position  that  seawortbi- 
ness  was  a  fixed  thing,  Christie  v.  Secretan  (a)  was  cited. 
There  Lawrence  J.  says  that  the  warranty  of  seaworthi- 
ness '^  is  implied  from  the  nature  of  a  contract  of 
insurance.     The  consideration  of  an  insurance  ii  paid 
in  order  that  the  owner  of  a  ship,  which  is  capable  of 
performing  her  voyage,  may  be  indemnified   agaisit 
certain  contingencies  ;  and  it  supposes  the  possibility  of 
the  underwriter  gaining  the  premixmi  :..*.;  and  if 
the  consideration  fail  the  obligation  fails.     In  the  cue 
of  The  Mills  FrigcUe  (b)  it  was  said  that  the  ship's  beiiV 
capable  of  performing  the  voyage  was  the  substrain 
of  the  contract  of  assurance.''     But  nothing  in  tW 
case  depended  on  the  question  what  were  the  elemeat> 
to  be  taken  into  account  in  determining  what  amount* 
to  unseaworthiness ;  and  the  language  of  Lawrenet  I* 
was  not  chosen  with  a  view  to  express  any  opinion  ^ 
that  point     And  it  seems  dear  that  a  mere  capaci^ 
of  performing  the  voyage,  and  earning  the  premium,  ^ 
not  sufficient  to  constitute  seaworthiness.     As  a  mati^^ 
of  fact  a  vessel,  though  far  from  seaworthy,  may,  9^^ 
often  does,  successfuUy  perform  her  voyage,   and     ^ 

(a)  8  T.  R.  192.  198. 

{h)  1  Park  on  Insurance,  ch.  xi.  7th  ed.  334,  &c.,  8th  ed.  by  HUdy^r^' 
400,  &c. 
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proves  in  one  sense  capable  of  performing  it,  whilst  a        li363. 
seaworthy  yessel  may,  and  often  does,  perish  without       burgks 
any  extraordinary  accident.    We  must  therefore  look     'vv^iotham. 
for  some  other  criterion  to  determine  what  constitutes 
seaworthiness^ 

The  question  whether  a  vessel  is  seaworthy  is,  from 
its  nature,  one  that  in  practice  must  almost  always  be 
determined  by  a  jury  on  the  evidence,  with  only  a 
general  direction  from  the  presiding  Judge,  and,  con- 
sequently, we  find  in  the  reported  cases  only  general 
definitions  of  seaworthiness,  not  rendered  precise  by 
being  made  referable  to  particular  facts.    In  Small  v. 
Gibson  (a),  however,  it  became  material  to  consider 
what  was  the  nature  and  extent  of  the  warranty  of 
seaworthiness.    The  question  in  that  cause  was,  whether 
&e  warranty  of  seaworthiness,  certaiQly  implied  by  law 
in  voyage  poHdcfl^  was  also  implied  by  law  in  time 
policies.    It  was  therefore  important  to  consider  what 
was  the  principle  on  which  the  warranty  of  seaworthiness 
was  implied  in  voyage  policies,  and,  though  that  did  not 
directly  raise  the  question  what  constituted  seaworthi- 
ness, yet  the  questions  are  very  analogous.     Maule  J., 
who  was  a  lawyer  peculiarly  conversant  with  marine 
insurance^  says,  4  H.  L.  C,  p.  888 :— "  It  appears  to  me 
that  the  foundation  of  the  admitted  rule,  that  in  a  policy 
on  a  voyage  there  is  an  implied  condition  or  warranty 
that  the  ship  was  seaworthy  at  the  beginning  of  the 
▼oyage,  is,  that  the  parties  to  the  policy  are  to  be  con- 
n^red  as  contracting  with  reference  to  what  is  usual 
•*^i  of  course  in  the  transaction  which  is  the  subject  of 
^he  policy ;  and  that  it  is  usual,  and  a  matter  of  course, 
^  Hud^e  a  ship  seaworthy  before  the  commencement 

1«)  16 C.  A  128;  in  Exch.  Ch^  Id,  141 ;  in  D.P„  4  fi:  L,  C,  363. 
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1863.  of  a  Toyage/'  And  Parke  B.,  p.  404,  ennnciates  neariy 
Buboes  the  same  principle.  He  says :  '^  The  usnal  course  being 
WicKHAM.  that  the  assured  can  and  may  secure  the  seaworthinev 
of  the  ship, — either  directly,  if  he  is  the  owner,  or 
indirectly,  if  he  is  the  shipper,  it  is  by  no  means  im< 
reasonable  to  imply  such  a  contract  ....  It  may 
happen,  indeed,  in  some  cases,  from  the  want  of  prcqper 
materials,  of  skilful  artizans,  of  proper  docks  in  the 
port  of  outfit,  of  sufficient  funds  or  credit,  or  ficom 
the  hidden  nature  of  defects,  that  the  owner  may  not 
be  able  to  fulfil  the  duty  of  making  the  ship  seawortliy 
at  the  commencement  of  the  voyage ;  but  the  law  cannot 
regard  these  exceptional  cases,  '  ad  ea  qum  Jrequenthit 
accidunt  jura  adaptantur  ;  and  it  wisely,  therefore,  hji 
down  a  general  rule,  which  is  a  most  reasonable  oneia 
the  vast  majority  of  voyage-policies,  that  the  asBared 
impliedly  contracts  to  do  that  which  he  ought  to  do  oa 
and  before  the  commencement  of  the  voyage.^'  Erk  h 
in  the  same  case  gives  a  definition  of  seaworthineia 
He  says,  Ze/.,  p.  384 : — '^  A  ship,  before  setting  oat  oa 
a  voyage,  is  seaworthy,  if  it  is  fit  in  the  d^^ree  whidi  i 
prudent  owner  iminsured  would  require  to  meet  the  perib 
of  the  service  it  is  then  engaged  in,  and  would  continQe 
so  during  the  voyage,  unless  it  met  with  extraordinaiy 
damage.  I  have  not  found  a  definition  of  the  word, 
but  I  gather  its  meaning,  as  above  explained,  from  tk 
decisions  turning  upon  it.'^  He  came  to  a  condnsbi 
on  the  question  in  Gibson  v.  Small  (a)  different  from  thit 
arrived  at  by  Parke  B.  and  Maule  J.,  but  his  definitian 
of  seaworthiness  is  quite  consistent  with  what  is  said  \s] 
them. 

The  state  into  wliich  a  prudent  owner   uninsorrf 
would  require  the  vessel  to  be  put  is  that  state  in  whick 
(fl)  16  Q.  B.  128;  in  Exch.  Ch.,  Id,  141 ;  in  D.  P.,  4  JST.  X.  C 353. 


XXVL  VICTORIA.  693 

it  would  be  usual  and  of  course  in  the  transaction  1863. 
which  is  the  subject-matter  of  insurance  to  put  her,  buboes 
and  is  that  state  in  which  she  ought  to  be  put.  The  wickham. 
same  idea  is  conveyed  by  Lord  Mansfield  in  Carter  v. 
Boehm  \a\  where  he  says,  speaking  of  it  as  on  analogy, 
"The  utmost  which  can  be  contended  is,  that  the  under- 
writer trusted  to  the  fort  being  in  the  condition  which  it 
ought  to  be:  in  like  manner,  as  it  is  taken  for  granted, 
that  a  ship  insured  is  seaworthy.*'  In  Tidmarsh  v.  The 
Washington  Fire  and  Marine  Insurance  Company  (A), 
Mr.  Justice  Story  remarked  that  in  many  ports  "  the 
standard  of  sea-  worthiness  has  been  gradually  raised  with- 
in the  last  thirty  years."  This  observation  seems  to  have 
met  with  the  approval  of  the  textwriters  both  in  America 
and  this  country ;  see  1  Phillips  on  Insurance,  3d  ed.,  p. 
891,  8.  719,  and  1  Amould  on  Insurance,  2d  ed.,  p.  713, 
8.  256.  It  is  obvious  that  the  notion  that  the  standard 
of  seaworthiness  can  be  raised  is  not  consistent  with 
Ac  idea  that  some  fixed  degree  of  capacity  to  encounter 
Ae  perils  of  the  voyage  is  necessary  to  constitute  sea- 
worthiness. But,  if  the  warranty  of  seaworthiness  means 
that  the  vessel  is  to  be  put  in  that  state  into  which  she 
ought  to  be  put  when  engaged  in  such  a  transaction, — 
that  degree  of  fitness  to  encounter  the  perils  which  it 
would  be  usual  and  prudent  and  of  course  to  require  at 
Ae  commencement  of  the  voyage,  then  the  standard 
id  seaworthiness  must  rise  with  the  improved  knowledge 
<^  shipbuilding  and  navigation.  A  merchant  in  old  times 
about  to  send  out  a  vessel,  if  he  did  his  utmost  to  fit 
her  for  what  wias  then  a  perilous  voyage,  fulfilled  his 
duty  to  his  co-adventurers  who  risked  their  goods,  and 
the  crew  who  risked  their  lives,  on  board  the  vessel ;  if  he 

(a)  3  Burr,  1905.  1915. 

if)  4  Mason  (American  Reports^  439.  441. 
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1863.  ^d  ^  ^0  ^^^  extent  which  was  then  usual  and  of  ooone 
g^Q^  in  the  transaction^  he  could  not  be  expected  to  do  wan 
than  was  then  practicable;  but  a  modem  ahipowner, 
who  was  to  send  a  ship  on  the  same  voyage  no  better 
fitted  than  the  ancient  vessel,  would  not  fulfil  his  dntf 
to  either  one  or  the  other,  for  the  very  reason  snggeild 
by  Story  J.,  that  the  standard  of  seawortliineflB  had  been 
raised ;  and  it  most  rise  if  the  definition  is  that  given  Ij 
Erie  J.  in  Gibson  v.  Small  (a),  for  the  state  of  fitnenm 
which  a  prudent  owner  uninsured  would,  as  of  ooan^ 
put  his  vessel,  must  rise  with  the  increased  power  to 
put  her  in  a  fit  state.  Now,  if  this  be  the  meaningflf 
seaworthiness,  as  I  think  it  is,  it  follows  at  once  that  it 
must  be  relative  to  the  kind  of  adventure^ 

It  was  forcibly  observed  by  the  plaintiffs'  counsel  in  die 
course  of  the  argument  in  this  case,  that  if  the  wanastf 
of  seaworthiness  were  construed  to  mean  a  wannoty 
always  to  put  the  vessel  in  the  same  degree  of  fitnoi 
whatever  were  the  nature  of  the  adventure,  it  would  in 
cases  such  as  the  present  be  impracticable  to  complj 
with  it.  The  warranty,  they  said  (and  I  think  truly  nid), 
must  be  construed  in  such  a  way  as  not  to  be  repagnant 
to  the  general  adventure  in  which  the  parties  wcfc 
engaged.  Mr.  Macnamara,  who  argued  for  the  defiend* 
ants  with  great  ability,  urged  that  if  this  view  of  the 
law  were  adopted  there  would  be  uncertainty ;  and  be 
truly  said  that  seaworthiness  could  not  vary  with  the 
pecuniary  resources  of  the  assured,  and  other  ciroQin- 
stances  which  he  suggested.  The  remarks  of  Parhe  B. 
in  Gibson  V,  Small  (a),  above  cited,  both  oonfimith]%  and 
I  think  shew  that  it  is  not  applicable  to  the  prescni 
case.  Exceptional  circumstances,  such  as  he  refien  to^ 
afford  reasons  for  inserting  in  policies    a    stipnlstioa 

(a)  16  Q,  B,  128 ;  in  Exch.  Ch.,  Id.  141 ;  in  D.  P.,  4  jy.  I,.  C  861 
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that  there  shall  be  no  warranty  of  seaworthiness  or  a        1863. 
qualified  one,  but  do  not  prove  that  the  ship  is  seaworthy,       burqes  ~ 
for  they  do  not  prove  that  ahe  is  just  in  the  state  in     wickham 
which,  in  such  a  transaction,  a  prudent  owner  uninsured 
would  generally  put  a  ship  of  this  kind.     Extreme  cases 
were  suggested  in  the  ailment  as  of  some  rash  person 
going  to  America  in  a  TTiames  wherry,  but  the  rules  of 
law,  and  more  especially  of  mercantile  law,  are  firamed 
with  reference  to  the  ordinary  affairs  of  men.    Maritime 
adventures  are  ordinarily  entered  into  with  a  view  to 
cany  them  out  successfully  in  order  to  earn  profit,  and 
ihey  are  attended  with  more  or  less  risk  even  when 
every  thing  is  put  in  the  state  in  which  it  ought  to  be 
for  such  an  adventure.    If  such  an  adventure  is  insured, 
the  underwriters,  when  fixing  the  rate  of  premium,  con- 
sider what  will  be  the  risk  if  the  ship  be  put  in  the 
state  in  which  she  ought  to  be  put  on  beginning  such 
am  adventure;  but  what  that  state  is  must  depend  on 
the  whole  nature  of  the  adventure.    The  assured  war- 
rants that  she  shall  be  put  in  that  state,  but  he  warrants 
ho  more.     It  is  dear  that  an  owner  uninsured,  who  had 
determined  to  send  a  vessel  such  as   The  Ganges  to 
imdioy  could  not  in  the  ordinary  course  of  things  do 
itiore  than  on  the  defendants'  own  evidence  it  appeared 
the  plaintiff  had  done  in  this  case.   It  is  true  that  when 
it  was  all  done  it  appears  the  adventure  was  more  dan* 
gerons  than  an  ordinary  voyage  to  India,  but  the  assured 
do  not  in  any  case  warrant  the  prudence  of  the  adventure, 
—  that  is  for  the  underwriters  to  consider  when  fixing  the 
premium ;  and  to  enable  them  to  do  so  the  assured  are 
lH>inid  to  disclose  every  material  circumstance.     It  was 
^aid,   in  Knill  v.   Hooper  (a),   ''  that  the  term   '  sea- 
'Warthiness'  is  a  relative  term :  there  is  no  positive  con- 
(a)  2H,^N.  277. 283. 
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1863.       dition  of  the  vessel  recognised  by  the  law  to  satisfy  tii6 
BuROEs       warranty  of  seaworthiness.''    I  think  it  is  relatiYe  to 
WicKHAM.     ^^®  nature  of  the  adventure  in  every  respect. 

Taking  all  these  considerations  into  accoiint,  I  think 
that^  on  such  an  adventure  as  this^  viz.,  sending  a  rim 
steamer  across  the  ocean,  the  warranty  of  seaworthinni 
was  complied  with  if  as  much  was  done  to  make  her  fit 
for  the  voyage  as  was  in  such  adventures  usual  and  pro- 
per ;  though  it  might  not  make  her  as  fit  for  the  voyage 
as  would  have  been  usual  and  proper  if  the  adventoie 
had  been  that  of  sending  out  an  ordinary  seagoing  vesseL 
Perhaps,  if  the  case  had  been  left  to  the  jury,  it  might 
have  been  proper  to  call  their  attention  to  the  questioo 
whether  The  Ganges  was  made  as  fit  for  the  voyage  ai 
was  usual  andcustomaryin  such  adventures,  (which  are  by 
no  means  unusual),  as  at  least  an  important  element  in 
determining  whether  she  was  reasonably  fit  for  it ;  but,  aa 
already  said,  the  course  which  was  taken  at  Nisi  Pritf 
prevents  the  defendants  from  now  raising  any  objectioa 
on  this  score.     It  is  enough  if  the  opinion  expressed, 
and  to  which  they  deferred  as  a  ruling,  was  substantiallf 
right. 

The  second  question  is  one  of  a  more  technical  iiator6 
but  also  of  importance  and  difficulty.  A  policy  of  inao^ 
ance  is  the  written  record  of  the  contract  between  ^ 
parties,  and  according  to  the  general  law  of  EngUA 
being  the  written  record  of  the  contract,  it  must  not  be 
varied  or  added  to  by  verbal  evidence  of  what  was  the 
intention  of  the  parties.  Incidents  may  be  annexed  by 
the  general  law  of  the  land,  or  by  a  general  custom,  but 
such  incidents  though  not  actually  written  in  the  contract 
are  considered  to  be  tacitly  included  in  it;  the  warranty 
of  seaworthiness  implied  by  the  general  law  of  Englfi^ 
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in  every  Toyage  policy  is  as  much  a  part  of  that  policy  1863. 
as  if  there  were  written  in  it  ''warranted  seaworthy."  I  burgks 
think  that  parol  evidence  can  no  more  be  admitted  to  ^^jckham 
contradict  or  qualify  an  implied  warranty  than  it  could 
have  been  if  the  warranty  had  been  expressed.  Gatliffe  v. 
Bourne^  in  error  (a)  has  sometimes  been  supposed  to  be  an 
authority  to  the  contrary^  but  it  is  misunderstood.  There 
it  was  necessary  to  prove  the  course  and  usage  of  delivery 
in  the  port  ot  London,  and  therefore  it  was  necessary  that 
evidence  to  disprove  the  custom  should  also  be  admitted. 
It  was  upon  this  ground,  and  on  this  only,  that  evidence 
of  what  the  parties  did  was  admitted, — it  was  not  let  in 
for  the  purpose  of  altering  or  explaining  the  contract* 
The  final  direction  to  the  jury  was,  that  if,  upon  conside- 
ration  of  the  evidence,  they  were  of  opinion  that  the 
delivery  was  not  according  to  the  usage  and  practice  in 
the  port  of  London,  they  were  to  find  for  the  plaintiflf. 
It  was  not  left  to  them  to  say  whether  the  parties  inten- 
ded to  contract  for  a  delivery  according  to  that  Tisage  or 
not.  And  it  seems  plain  on  principle  that  every  mischief 
arising  from  admitting  parol  evidence,  to  vary  a  written 
contract,  arises  equally  whether  it  is  admitted  to  vary  an 
express  or  an  implied  part  of  that  contract. 

Now  in  the  present  case  the  policy  expresses  that  the 
plaintiffs  are  assured  ''  at  and  from  all  or  any  ports  and 
places  in  the  Clyde,  or  from  Liverpool  to  Kurrachee  or 
Calcutta,  and  for  the  space  of  thirty  days  after  her 
arrival  at  her  port,  upon  the  body,  tackle,  apparel, 
ddnance,  munition,  artillery,  boat  and  other  furniture 
of  and  in  the  good  ship  or  vessel  called  The  Ganges, 
a  steamer."  If  the  plaintiffs'  case  were  that7%«  Ganges 
steamer  was  not  seaworthy,  but  that  it  was  intended 
that  the  warranty  implied  by  law  should  not  apply  to 

(a)  8  3f.  #  (r.  643. 
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1863.       ^^^>  or  that  there  should  ]]be  some  exception  firom  or 
BuRGss      qualification  of  that  warranty,  I  think  the  plaintifli 
WicKHAM     ^ould  fail,  as  there  is  nothing  on  the  face  of  the  policy 
to  express  any  such  intention,  and,  as  I  have  already 
said,  I  think  no  such  intention  can  be  proved  by  exp 
trinsic  eyidence.    But  this  is  not  the  case  of  the  phdn- 
tiffs.    It  is  always  permitted  to  give  extrinsic  evidcofie 
to  apply  a  written  contract,  and  shew  what  was  the 
subject-matter  to  which  it  refers.    When  the  stipalationi 
in  the  contract  are  expressed  in  terms  which  are  to  be 
understood,  as  logicians  say,  not  simpliciter,  sedlsecnn- 
dum  quid,  the  extent  and  the  obligation  cast  upon  the 
party  may  vary  greatly  according  to  what  the  parol 
eyidence  shews  the  subject-matter  to  be;  but  this  doei 
not  contradict  or  vary  the  contract    For  example,  in  i 
demise  of  a  house  with  a  covenant  to  keep  it  in  tenant- 
able  repair,  it  is  legitimate  to  inquire  whether  the  home 
be  an  old  one  in  Si.  Gilei  or  a  new  palace  in  Grosvem 
Square  for  the  purpose  of  ascertaining  whether  the 
tenant  has  complied  with  his  covenant,  for  that  whidi 
would  be  repair  in  a  house  of  the  one  class  is  not  so 
when  applied  to  a  house  of  the  other  (seQ  Payne  t. 
Haine  (a) ).     So,  suppose  a  sale  of  a  horse  warranted  to 
go  well  in  harness ;  the  qualities  necessary  to  constitute 
a  good  goer  in  harness  would  be  different  in  a  pony  fit 
to  draw  a  lady's  carriage  or  a  dray  horse ;  or  in  a  leaee 
of  Whiteacre  for  a  year  with  an  express  contract  to  cult*" 
vate  it  in  a  proper  manner,  the  quantity  of  manure  and 
labour  which  the  tenant  would  have  to  bestow  mnst  h® 
different  according  as  Whiteacre  consists  of  hop  garden* 
or  meadows.     In  each  of  these  cases  you  l^timatdy 
inquire  what  is  the  subject-matter  of  the  contract,  an^ 
then  the  terms  of  the  stipulation  are  to  be  understood^ 

(a)  16  M.  4'  W,  541. 
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not  simpliciter,  but  secundum  quid.  The  two  last  1663. 
instances  I  have  supposed  are  not,  as  fiur  as  I  know^  BuRom 
decided  cases ;  but  I  give  them  to  explain  my  meaning  ^i^^kham. 
as  examples  of  a  general  rule.  Now,  according  to  the 
Tiew  already  expressed^  seaworthiness  is  a  term  rda- 
tive  to  the  nature  of  the  adventure ;  it  is  to  be  under- 
stood, not  simplidter^  but  secundum  quid.  The  doubt 
on  this  part  ot  the  case  which  I  have  felt,  and  which  is 
not  even  now  altogether  removed,  is  whether  the  parol 
evidence  to  shew  that  The  Ganges  steamer  was  bound 
on  such  an  adventure  as  she  really  was,  does  not  contra- 
dict the  terms  of  the  policy,  which  describes  her  as  a 
steamer  bound  from  the  Clyde  or  Liverpool  to  Kurrachee 
or  Calctitta.  That  description  would  certainly  be  primS 
&cie  understood  to  describe  a  vessel  bound  on  an  ordi- 
nary voyage  between  these  ports.  But  the  description 
is  not  so  worded  as  to  be  inconsistent  with  her  being  a 
Teasel  bound  on  this  less  usual  adventure  between  these 
ports.  I  feel  that  it  is  going  far,  but  I  think  we  should 
put  a  liberal  construction  on  the  terms  of  policies  of 
insurance ;  for  they  are  drawn  by  brokers,  who  habitually 
express  themselves  very  briefly,  trusting  to  the  obligation 
on  the  assured  to  disclose  every  particidar  tending  to 
affect  the  risk,  so  that  the  policy  is  void  unless  the 
underwriter  knows  what  he  is  really  insuring.  We  do 
not  therefore  run  much  risk  of  doing  injustice  if  we 
^ve  considerable  latitude  in  applying  the  language  used, 
"whilst  a  more  strict  construction  may,  in  many  cases, 
and  this  would  be  an  instance,  defeat  the  intention  of 
the  parties.  It  is  very  desirable  that  brokers  should 
take  the  trouble  to  insert  a  few  words  in  their  policies 
to  indicate  that  the  adventure  is  out  of  the  common 
line,  wherever  such  is  the  case.     By  so  doing,  they  will 
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1863.        avoid  the  risk  of  litigation.    In  the  present  case,  with 

BuROEs       some  doubt,  I  think  it  was  not  indispensable  to  insert 

WicKHAM      ^0^  ^^^^  ^^  inserted  in  the  policy.     The  parties  may 

perhaps  find  that  other  Judges  think  it  was. 

I  am  of  opinion  that  the  ruling  at  the  trial  was  rights 

and  that  the  rule  obtained  for  a  new  trial  should  be 

discharged. 

The  point  was  not  reserved  at  the  trials  but  on  a 

question  such  as  this  the  defendants  should  have  leaTe 

to  appeal  if  so  advised. 

Rule  discharged  (a). 

(a)  The  cause  was  settled. 


Tuesday,  Jardine  and  othcrs  against  Leathley. 

February  lOth.  *^ 

1.  The  dejwsit  of  a  poHcj  of  insupance  on  a  ship  at  sea,  which  ii 
afterwards  injured  by  perils  insured  against  and  condemned,  doefl  oct 
surance,  invest  the  depositary  with  implied  authority  to  give  notice  to  the  undtf- 

jyottce  of  writer  of  abandonment  as  for  a  total  loss. 


Marine  in- 


abandonment         2.  Quare,  if  there  were  a  mortgage  of  the  ship  ? 

Depositary  of  ^        *  ^  ®  *^ 

policy,  *T^  •     ^ 

T^IIE  first  count  of  the  declaration  was  on  a  policy  w 
insurance  in  the  usual  form,  for  6000L,  dated  28th 
Jufy,  1858,  on  the  ship  Glenmanna,  and  her  freight,  on 
a  voyage  from  Bombay  to  the  United  Kingdom,  under- 
written by  the  defendant  for  200/. ;  averring  a  total  lo» 
by  perils  insured  against. 

The  second  count  was  to  recover  4i  15#.,  expense* 
incurred  under  the  labour  and  travel  dausa 

The  defendant  pleaded,  to  the  first  count,  payment 
into  Court  of  50/.,  &c.,  and  to  the  second  the  gencrd 
issue. 

The  plaintiflFs  replied  to  the  first  plea,  damages  nltri, 
and  took  issue  on  the  second. 
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On  the  trials  before  Mellor  J,,  at  tlie  Liverpool  Spring        1863. 
AssuEes,  1862,  it  appeared  that  the  plaintiff  were  mer-      Jardike 
chants  at  Liverpool,  and  the  defendant  an  underwriter     lj^thliy 
at  Lloyd's.    The  insurance  on  the  ship  and  freight  was 
effected,  on  the  28th  July,  1858,  by  Messrs.  Foster,  Lacy 
&  Co.,  as  agents  for  the  plaintiffs ;  and  the  ship  sailed 
on  the  23d  December  in  that  year,  but  never  reached 
her  destination,  having  leaked  so  as  to  be  compelled  to 
put  into  port  at  St  Thomas  in  the  fFest  Indies,  where 
she  was  condemned  and  sold  by  her  captain.     During 
her  voyage,  the  plaintiffs  deposited  the  policy  with  the 
Borough  Bank  of  Liverpool,  as  security  for  a  temporary 
loan.     While  the  policy  was  in  their  possession,  intelli- 
gence having  arrived  of  the  fate  of  the  ship,  notice  of 
abandonment  was  given  by  the  following  letter: — 

Liverpool,  June  3d,  1859. 
"  Gentlemen.  We  are  authorized  by  the  liquidators 
of  the  Liverpool  Borough  Bank  to  inform  you  that  the 
policy  for  60002.  on  the  ship  Glenmanna,  dated  the  2d 
July,  1858,  effected  by  you  on  behalf  of  Messrs.  John 
Jardine  &  Son,  of  this  town,  has  been  assigned  by  them 
to  the  Liverpool  Borough  Bank,  who  are  now  entitled 
to  the  fiill  benefit  of  the  policy,  and  to  request  that  you 
will  be  good  enough  to  give  notice  to  that  effect  to  the 
underwriters.  We  are  also  desired  to  request  that,  as 
advices  have  been  received  of  the  ship  having  become  a 
total  loss,  you  will  be  so  good  as  to  give  the  usual  notice 
of  abandonment  on  behalf  of  the  assured.  We  shall  be 
glad  to  hear  from  you  that  this  has  been  done.^^ 

"We  are,  Gentlemen, 
"Messrs.  Foster,  Lacy  &  Co.    "  Your  obedient  servants, 
"U,Comhill,London.''  (Signed)  ''Lace.  Marshall SlCoJ' 


Lbathlet, 
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1863.  There  was  no  proof  that  the  plaintiffiEi,  one  of  nhom 

Jardine  '^^  examined  as  a  witness  at  the  trial,  knew  of  Ae 
abandonment ;  and  at  the  conclusion  of  his  evidence  the 
defendant's  counsel  objected  that  no  sufficient  notice  of 
abandonment  had  been  given,  and  consequently  that 
the  loss  must  be  treated  as  a  partial  one  only.  Tht 
learned  Judge,  however,  reserving  leave  to  move  to  enter 
a  verdict  for  the  defendant  on  this  point,  left  to  Uie 
jury  whether,  in  point  of  fact,  notice  of  abandonment  had 
been  given  by  the  liquidators  of  the  bank  to  the  delen- 
dant.  Other  points  were  made  to  which  it  is  mmeeei- 
sary  to  refer.  The  jury  having  found  for  the  plaintifb 
as  for  a  total  loss, 

Edward  James,  in  Easter  Term,  1862,  on  the  24th  of 
April,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial ;  on  the  ground  that  the 
notice  of  abandonment  was  not  given  by  a  person  having 
authority  to  give  it. 

Brett  and  Milward  shewed  cause. — ^Where  the  policy 
of  insurance  on  a  ship  is,  before  her  loss,  pledged  by  th^ 
assured  as  a  security  for  advances,  the  pledgee  has  th^ 
implied  authority  of  the   pledger  to   give  notice  kp'^ 
abandonment;  which  authority  being  coupled  with  v^^ 
interest,  is  irrevocable  by  the  assured-     If  this  were  no'-^ 
so,  the  pledgee  would  have  no  legal  security  for  thi^^ 
money  advanced,  and  would  be  dependant  for  its  repay^^" 
ment  on  the  honour  of  the  pledgor.    [^Crompton  J.   Tha*'-' 
doctrine  would  be  hard  on  the  pledgor,  because  it  woulc^ 
deprive  him  of  the  opportunity  of  choosing  whether  h^ 
would  abandon  the  ship  as  a  total  loss  or  not]     Notic^^ 
of  abandonment  as  for  a  total  loss  can  only  be  givec:^ 
when  no  reasonable  person  could  hesitate  to  abandoc^ 
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the  ship.  Besides^  in  this  case,  the  objection  is  not  1863. 
taken  by  the  pledgor  or  pledgee^  bnt  by  the  underwriter,  jardink 
<m  whom  there  is  no  hardship,  seeing  that  the  assured  l^jh,- gy 
can  withdraw  the  notice  at  any  time  before  it  is  accepted. 
The  other  side  must  contend  that  the  notice  of  abandon- 
ment here  would  be  vitiated  for  want  of  the  concurrence 
of  every  person  having  any  share,  however  small,  in  the 
diip.  [^Cramptan  J.  You  must  go  the  length  of  saying 
that  the  plaintiff,  after  he  deposited  the  policy,  had  no 
longer  a  right  to  give  notice  of  abandonment :  otherwise, 
the  pledgee  might  give  notice  of  abandonment,  while  the 
assured  might  disclaim  it.  Knight  v.  Faith  {a)  shews  that 
notice  of  abandonment  must  be  given  to  entitle  the  assured 
to  recover  as  for  a  constructive  total  loss  \  and  Stewart  v. 
The  Greenock  Marine  Insurance  Company  {b)  establishes 
that  when  a  ship  which  has  been  insured  is  not  altogether 
annihilated,  the  assured,  claiming  for  a  total  loss,  must 
give  up  to  the  underwriters  all  the  remains  of  the  pro- 
perty recovered,  together  with  all  benefit  or  advantage 
incident  to  it,  and  this  includes  the  freight  which  the  ship 
was  in  the  course  of  earning.] 

"When  this  rule  was  moved  Blackburn  J.  referred  to 
J^ahanier  v.  Dawson  (c),  where  Gibbs  C.  J.  held  that  a 
deposit  of  goods  by  way  of  security  to  indemnify  a 
party  against  a  loan  of  money  is  more  than  a  pledge, 
dnd  the  depositary  has  a  right  to  sell  the  goods;  a 
case  which  is  recc^nised  in  Story ^  Bailm.,  §  310,  5th  ed. 
f^WiffhtmanJ.  I  do  not  see  how  that  applies.  They  do  not 
ipropose  to  sell  on  this  policy.]  The  possessor  of  an  ordi- 
Kiary  lien  has  no  power  to  sell,  but  it  is  otherwise  with  a 
mercantile  one.  In  2  Amould  Ins.,  2d  ed.,  p.  1 161,  §  407 : 

(a)  15  Q.  B.  649.  (&)  2  H.  L.  C,  159. 

(c)  HoU,  N.  P.  a  383. 
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1863.        "  An  abandonment  mnst  operate  not  only  as  a  transfer 
Jabdine      of  the  whole  interest  of  the  assured  in  the  subject  of 
Lbathlbi.    ^^^  insurance,  but  it  must  be  such  as  to  efTect  that 
transfer  absolutely  and  unconditionally.     'Every  abu- 
donment/  says  VaUn,  ^  must  be  pure  and  simple,  and 
not  conditional,  otherwise  it  would  not  act  as  a  transfer 
of  ownership y  xiohich  u  of  the  very  essence  of  abandommad! 
Hence  it  follows,  that  no  one  can  be  entitled  to  make 
an  abandonment  who  has  not  at  the  time  of  the  loss  an 
absolute  right  of  ownership  in  the  subject  insured.^ 
Thus,  it  has  been  decided  in  the  United  SiaieSf  ihst, 
where  the  assured  has  abandoned  all  his  interest  in  the 
subject  of  insurance  to  one  set  of  underwriters,  he  can- 
not afterwards  make  an  abandonment  to  other  unde^ 
writers  of  the  same  subject :"  referring  to  Higginum  r. 
Dall  (a).     '^  So,  again,  it  has  been  there  held,  that,  if  the 
assured,  by  mortgaging  his  ship,  has  voluntarily  depriTed 
himself  of  the  power  of  conveying  an  absolute  tiUc,  he 
cannot  abandon  to  the  underwriters  on  ship,  but  eta 
recover  only  for  the  damage  he  has  actuaUy  sustainecii 
as  a  partial  loss  /'  and  for  that  is  cited  Gordon  v.  2fc 
Massachusetts  Fire  and  Marine  Insurance  Company  (J). 
"  Whether  the  consignee  of  a  bill  of  lading  has  a  right 
to  make  abandonment  of  the  goods  must  depend  on  the 
question,  whether  the  possession  of  the  bill  of  lading 
gives  him  a  right  to  have  the  absolute  and  unconditionil 
possession  of  the  goods.     In  several  cases,  indeed,  tried 
before  Lord  Ellenborough,  which  arose  on  the  Amerk^ 
embargo  of  1807,  and  in  which  it  appears  that  the  con- 
signees in  England  of  the  bills  of  lading  had  abandoned 
goods   detained  by  that  embargo,   Lord  Elknboroujh 
thought  it  might  be  diflScult  to  make  out  that  they  bad 
(a)  13  Mauachufetts  Rep.  90.  (6)  2  Pick.  Masa,  B.  240. 
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sncli  an  interest  as  would  entitle  them  to  abandon^  be-        1863. 
cause  they  were  to  have  no  control  over  the  goods  till      Jabdime 
their  arrival ;  his  Lordship^  however,  gave  no  decision     leathlet. 
on  the  express  point,  and  the  cases  were  decided  against 
the  right  of  the  consignees  on  other  grounds ;"  citing  Con- 
way  V.  Gr(xy  (a)  and  the  two  other  cases  there.     The 
marginal  note  of  Gordon  v.  TTie  Massachusetts  Fire  and 
Marine  Insurance  Company  is  not,  however,  borne  out 
hy  the  report,  for  in  that  case  there  was  no  possibility 
of  anything  being  left  in  the  person  who  took  it  upon 
him  to  abandon. 

[They  also  referred  to  Cammett  v.  Sewell  ((),  and  stated, 
as  an  additional  reason  for  a  new  trial,  that  an  actual 
mortgage  of  the  ship.hsA  been  executed.] 

MeUish  and  T.  Jones  (Northern  Circuit),  contra.—^ 

Here  was  no  pledging  of  the  ship, — ^it  was  a  mere 

pledging  of  the  policy,  that  cannot,  without   express 

authority  from  the  pledgor,  authorize  the  pledgee  to 

change  a  partial  into  a  total  loss.     [^Crompton  J.     The 

loan  might  be  for  a  mere  sum  of  5/.,  10/.  or  20/.  until 

the  next  day.]    The  effect  of  the  doctrine  of  the  other 

aide  would  be  to  enable  the  pledgee,  by  this  notice,  to 

vest  in  the  imderwriter  both  the   ship   and  freight; 

^Stewart  v.  The  Greenock  Marine  Insurance  Company  (c) ; 

^which  might  be  for  a  debt  far  below  the  value   of 

t;lie  policy.     Even  a  ratification  of  such  a  notice  by  the 

^ssored  would  not  render  it  valid ;  Bird  v.  Brown  {d). 

HBretL— There    the   notice   was  given   by    a    perfect 

stranger.] 

(a)  10  East,  536. 

(6)  3  51  #  jy.  617;  a£  on  error,  6  Id,  728. 

(e)  2  JELL,  a  159.  {d)  4  Exch.  780. 

VOL.    III.  3   A  B.    &   S. 
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1863.  In  2  Amottld,  Ins.  1172,  §  411,  2d  ed.,  we  find:— 

jj^^owE  "  l*^®  ^^^  ^^  England  agrees  with  that  of  France  and 
Leatblet  *^®  C/wiYcef  States  in  holding  that,  if  a  notice  of  aban- 
donment is  once  accepted  by  the  underwriters,  it  is  ine> 
vocable,  unless  made  under  a  mistake  of  iSEU^t.  The 
underwriters,  by  their  acceptance  of  the  offer  to  abandon, 
deprive  themselves  of  all  power  to  object  to  the  grounds 
on  which  the  abandonment  is  made,  and  cannot  afte^ 
wards  refuse  to  pay  the  whole  sum  insured,  even  though 
the  thing  insured  should  be  restored,  uninjured,  before 
action  brought.''     He  then  cites  Smith  v.  Bobertson  (a). 

WiGHTMAN  J.  This  was  a  mere  deposit  of  a  polu^ 
of  insurance  as  a  security  for  an  advance  of  money,  and 
it  is  contended,  on  the  part  of  the  plaintiffs,  that  thii 
conferred,  by  implication,  authority  on  the  pledgee  to  do 
all  necessary  to  make  that  security  available.  Now,  it 
may  be  that  here  was  an  implied  authority  in  the  pledges 
to  bring,  if  necessary,  an  action  on  the  policy  in  the  name 
of  the  assured  :  but  we  need  not  decide  that  point,  for  tbe 
contention  of  the  plaintiffs  goes  far  beyond  it— they  ujt 
not  merely  had  the  pledgees  implied  authority  to  mib 
the  policy  available  simpliciter,  but  also  to  give  notice  of 
abandonment  of  the  ship,  and  so  convey  irrevocably  de 
property  in  her,  which  might  be  to  an  amount  far  beyond 
what  the  policy  could  reach  or  touch.  Express  autho- 
rity to  do  this  might,  of  course,  be  given,  but  no  authori^ 
has  been  cited  in  support  of  the  proposition  that  mer^ 
pledging  the  policy  gives  any  such  authority.  In  t^c 
present  case,  however,  it  happens  that  the  pledgees  h«d 
authority,  for  it  now  turns  out  they  have  a  mortgage  on 

(a)  2  Dow,  P.  C.  474, 
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the  ship  which  was  not  put  in  evidence  at  the  trial,  so        1863. 
that  they  are  not  only  depositaries  of  the  policy,  but      Jardinb 
something  more.     We  therefore  think  that,  under  all     Leathlbt. 
the  circumstances,  there  ought  to  be  a  new  trial  on 
payment  of  costs  by  the  plaintiffs,  in  order  that  they 
may  avail  themselves  of  that  mortgage. 

Crompton  J.     I  had  considerable  doubt  whether  the 
pledgees  here  may  not  have  supposed  that  in  conse- 
quence of  the  deposit  of  the  policy  they  were  entitled 
to  sue  on  it  in  the  name  of  the  assured ;  and  power  so 
to  sue  is  often  given  in  deeds.     But  it  is  unneces- 
sary to  decide  that  point ;  for  it  is  very  important  to 
observe,  as  pointed  out  by  my  brother  Wightman,  that 
this  deposit  does  not  affect  the  property  in  the  ship,  but 
in  the  document  deposited.     It  is  clearly  established 
that,  in  order  to  be  able  to  give  notice  of  abandonment, 
the  party  must  have  the  property  in  the  ship.    This 
rests  on  good  reason ;  and  Knight  v.  Faith  (a),  in  this 
C!oturt,  and  Stewart  v.   The  Greenock  Marine  Insurance 
Company  (2),  are  authorities  that,  in  cases  like  the  pre- 
aent^  notice  of  abandonment  is  necessary.    The  effect  of 
abandonment  is  to  vest  in  the  underwriter,  not  only 
the  property  in  the  ship,  but  in  the  freight,  so  that 
fhe  giving  notice  of  it  is  a  matter  of  great  importance  to 
the  owner.     Still,  that  does  not  decide  the    question 
before  us,  for  taking  the  case  on  the  facts  proved 
SKt   the  trial,    and    without  any  new    evidence,  it  is 
contended  by  the  plaintiffs  they  had  a  right  to  give 
tihiB  notice,  and  that  the  pledgees  are  their  agents  to 
Si^e  it  for  them.     I  am  not  satisfied  that  they  have  any 

(a)  16  Q,  B,  649.  (h)  2  H.  L.  C.  159. 

3  A  2 
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1803/  such  implied  authority.  The  insured  ask  for  a  tempo- 
Jardinb  ^^T^  ^oan  for  a  few  days  (perhaps  for  a  very  small  sum); 
Leathlkt.  *^®  plaintiflFs  say  that  from  that  we  should  imply  an 
authority  to  sell  and  assign  the  ship.  The  transaction 
may  well  mean  that  the  plaintiffs  still  keep  the  ship; 
and  I  agree  with  the  defendant's  counsel  that^  as  laid 
down  in  Bird  v.  Brown(a),  a  ratification  of  the  pledgees' 
act  by  the  plaintiffs  would  not  render  it  valid. 

There  is  another  point  here,  namely,  whether  there 
ought  not  to  be  a  new  trial  on  payment  of  costs  bjr 
the  plaintiff.  One  of  them  was  called  as  a  witneo^ 
but  was  not  asked  if  the  plaintiffs  knew  that  this  ship 
was  going  to  be  taken  by  the  underwriters.  Now,  how- 
ever, it  is  said  there  is  a  deed  equivalent  to  a  mortgage 
of  the  ship.  I  will  not  say  what  the  effect  of  that  deed 
may  be ;  but  it  is  right  to  give  the  plaintiffs  the  O]^' 
tunity  of  raising  any  point  they  can  upon  it. 

Mellor  J.  The  objection  to  the  notice  of  abandon- 
ment was  taken  immediately  after  the  evidence  of  the 
plaintiff  who  was  examined.  If  any  thing  depended  oa 
his  knowledge  of  the  fact  that  it  was  given,  that  witneai 
could  have  been  recalled,  for  he  was  in  Court.  If,  on 
the  disaster  occurring  to  the  ship,  the  plaintiff  had  do 
authority  to  give  notice  of  abandonment,  there  would  be 
much  force  in  the  argument  of  their  counsel.  But  on  tW 
event  occurring  they  could  themselves  take  all  ncoei- 
sary  measures,  and  therefore  it  was  not  requisite  that  they 
should  confer  on  the  pledgees  of  the  policy  authonV 
to  do  so  for  them.  From  the  very  nature  of  notice  of 
abandonment,  it  follows  that  it  must  come  from  a  p^' 

(a)  4  Exch.  47a 
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son  having  the  absolute  property  in  the  ship^  which  he        1863. 
can  by  such  notice  vest  in  the  underwriter.  Jardinb 


The  following  rule  was  ultimately  drawn  up : — 
"  It  is  ordered,  that  the  verdict  found  for  the  plaintiffs 
for  a  total  loss  be  set  aside,  and  in  lieu  thereof  a  verdict 
be  entered  for  the  plaintiffs  on  the  first  issue  for  such 
damages  by  way  of  average  loss  only  as  shall  be  ascer- 
tained and  certified  by  an  arbitrator  (to  be  agreed  upon 
between  the  parties,  and  in  the  event  of  their  disagree- 
ing by  a  learned  Judge)  to  have  been  sustained  by  the 
plaintiffs  beyond  the  sum  paid  into  Court ;  and  if  such 
arbitrator  shall  find  such  loss  to  be  less  than  the  sum 
paid  into  Court,  the  verdict  is  to  be  entered  for  the 
defendant;  and  that  the  verdict  on  the  second  issue  be 
now  entered  for  the  defendant,  unless  the  plaintiff  shall, 
within  fourteen  days  after  service  of  this  rule,  elect  to 
take  a  new  trial,  and  pay,  or  undertake  to  pay,  to  the 
defendant,  the  costs  of  the  former  trial  and  of  this  rule, 
to  be  taxed  by  one  of  the  Masters,  in  which  case  a  new 
trial  shall  be  had  between  the  parties.^' 
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Saturday^ 
February  2\tX. 

Biffht  to  water. 
Underground 


The  Queen  against  The  Metbopoutan  Boabi 
of  Works. 


Commissioners 
of  sewers. 
Compensation, 
Afetropolttan 
Sewers  Act, 
1^48,  11  #12 
Vict.c.ii2, 
ss.  50.  69. 


A.  was  the  owner  of  an  estate,  part  of  which  was  situate  upon  ft  dt 
bed  of  gravel,  which  itself  was  imbedded  in  a  basin  of  day  extendi 
under  it  and  the  binds  acyoinin^.  In  the  lower  part  of  it  was  a  pa 
of  the  depth  of  four  feet,  formed  in  the  graTel  bed,  which  had  exist 
there  from  time  immemorial,  and  in  whicm  the  water  rose  naturaSj  ii 
considerable  quantity  from  several  powerful  springs  at  the  bottom  of 
and  thence  overflowed  the  western  edge  of  the  cla^  basin,  and  fixmed 
rivulet  which  ran  through  the  grounds  and  supphed  ornamental  poo 
therein ;  and  was  use<l  &r  the  cattle  and  for  supplying  the  garden  oft! 
house.  The  Metropolitan  Commissioners  of  Sewers,  in  constmctiDg 
sewer  along  and  under  the  centre  of  a  highway,  cnt  throngfa  the  bed 
gravel  and  the  basin  of  clay  which  enclosed  it>  at  a  distance  from  A 
estate  varying  from  17  to  1,03  yards.  The  immediate  effect  was  to  dn 
the  springH  rising  in  the  bed  of  gravel,  and  prevent  them  from  findii 
ihcir  way  into  the  pond,  so  that  it  became  dry,  and  the  riTnlet  and  ddt 
ponds  ceased  to  be  supplied  with  water.  The  Metropolitan  Sewc 
Act,  1848,  11  &  12  Vict.  c.  112.  s.  50.,  contains  a  proviso  that  wba 
any  work  done  by  the  Commissioners  in  pursuance  of  the  pronsioi 
of  the  Act  "shall  interfere  with  or  prejudicially  affect  any  anaei 
miQ,  or  any  right  connected  therewith,  or  other  right  to  tne  nse* 
water,  full  compensation  shall  be  made  to  all  persons  sustaining  dama| 
thereby  in  manner  herein  provided  concerning  compensation  to  perm 
sustaining  damage  by  reason  of  the  exercise  of  any  of  the  powers  of  tli 
Act."  Sect.  61)  enacts  that  full  compensation  shall  be  made  out  of  tl 
rates  to  be  levied  under  the  Act  "  to  all  persons  sustaining  any  danai 
by  reason  of  the  exercise  of  any  of  the  powers  of  this  Act^       Held, 

1.  That  independently  of  the  statute  A.  was  not  entitled  to  compel 
sation,  as  the  etfect  of  the  sewer  was  only  to  intercept  nndergrooo 
springs  which  would  otherwise  rise  into  the  pond. 

2.  That  A.  was  not  entitled  to  compensation  under  sect.  60  of  th 
statute ;  per  Cockhnm  C.  J.,  Wiifhtman  and  Mellor  J  J. :  nor  under  th 
proviso  in  sect.  50 ;  per  Wightman  and  Mdlor  J  J. ;  Cockhum  C.  J.  di 
sentiente,  on  the  ground  that  A.  had  a  right  to  the  water  after  it  bi 
risen  to  the  pond,  and  that  right  had  been  interfered  with  and  pn 
judicially  affected. 

Tli'ANDAMUS  to  the  Metropolitan  Board  of  WoAs 
The  writ  recited  that,  under  and  by  virtue  of  Th 
Metropolitan  Sewers  Act,  1848, 11  &  12  Vict.  c.  112.,  an 
The  Metropolitan  Sewers  Amendment  Act,  1849, 12  &  1 
Vict.  c.  93.,  (which  Acts  were  amended  and  continiied  h 
stats.  14  &  15  Vict,  c.  75.,  15  &  16  fict.  c.  64.  and  16  I 
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1 7  Vict  c.  125. ;  and  by  The  M  etropolis  Local  Management 
Act,  18  &  19  Vict.  c.  120.,  The  Metropolitan  Sewers  Act, 
1848,  and  the  Acts  amending  the  same,  were  further 
continued,)  a  commission  of  sewers  was,  on  the  22d 
November,  1854,  issued  for  the  city  and  liberties  of 
Westminster  and  the  borough  of  Southwark,  and  certain 
other  places  and  districts  which  comprised  the  parish  of 
Lewisham,  in  the  county  oiKent ;  and  that  by  that  com- 
mission the  persons  therein  named  were  duly  constituted 
and  appointed  ^'The  Metropolitan  Commissioners  of 
Sewers,'^  and  empowered  to  act  as  such  Commissioners 
as  well  for  the  parish  of  Letcisham  as  for  the  other  places 
and  districts  in  that  commission  mentioned,  and  to  carry 
into  effect  the  provisions  of  those  statutes  as  the  same 
were  applicable  and  in  force  with  reference  to  the  parish 
of  Lewisham  and  those  other  places  and  districts.  The 
writ  recited  portions  of  sects.  38,  50,  and  69  of  stat. 
11  &  12  Vict,  c.  112. ;  and  then  suggested  the  facts  set 
forth  in  the  special  case  hereinafter  stated,  among  others 
the  existence  of  a  pond  or  pool  containing  large  quantities 
of  water  rising  from  natural  springs  in  its  bed  or  basin 
to  the  nse  of  which  the  prosecutors  were  entitled  as  of 
right,  and  the  making  of  a  drain  or  sewer  by  the  Com- 
missioners, by  reason  of  which  large  quantities  of  that 
water  had  been  permanently  withdrawn  from  the  pond 
or  pool,  so  that  the  same  became  dry. 

The  writ  then  recited  that,  by  stat.  18  &  19  Vict 
c  120.,  it  was  enacted  that,  after  the  commencement  of 
"the  Act,  all  duties,  powers  and  authorities  vested  in  the 
^Metropolitan  Commissioners  of  Sewers  should  cease  to 
be  so  vested,  and  that  all  property,  matters  and  things 
whatsoever  vested  in  the  Metropolitan  Commissioners 
of  Sewers  (except  certain  sewers  in  the  Act  parti- 
cularly excepted)  should  be  vested  in  the  defendants. 
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18C3.       and  that  all  moneys  then  due  or  owing  by  or  reooveral 

ITie  QuEEH    fro^i  the  Commissioners  should  be  paid  by  or  recoTi 

Mmo-      ^^^^  ^™  ^^  defendants.    And   that   the  Act  cw 

FouTAw       mcneed  and  came  into  operation  after  the  making 

Poard  of  ^  '^  ^ 

Vi'mkB,       the  drain  or  sewcr^  that  is  to  say,  on  the  Ist  Jaxwn 

1856  (sect.  251 ) ;  and  thereupon  the  drain  or  sewer,  tl 
same  having  been  theretofore  Tested  in  the  Metrop 
litan  Commissioners  of  Sewers  and  not  being  one  oft! 
sewers  in  the  Act  in  that  behalf  excepted^  thereby  thf 
became  and  was  vested  in  the  defendants,  and  the  san 
had  ever  since  been  maintained  and  eontinned  by  tl 
defendants ;  and  all  moneys  then  due  and  owing  by  < 
recoverable  from  the  Metropolitan  CommissioDerB  ( 
Sewers  then  became  payable  by  or  recoTeraUe  fixun  tl 
defendants. 

The  writ  further  suggested  that  no  compensation  Iia 
been  made  either  by  the  Metropolitan  Conunissionen  c 
Sewers  or  by  the  defendants  to  the  prosecutors,  for  th 
damage  and  injury  they  had  sustained  by  reason  of  th 
making  of  the  drain  or  sewer,  or  for  any  loss  of  wate 
thereby  occasioned ;  nor  had  any  purchase  of  the  rigli 
to  the  use  of  the  water  of  the  pond  been  made  eithe 
by  the  Metropolitan  Commissioners  of  Sewers  or  by  thi 
defendants :  that  the  prosecutors  were  entitled  to  rcceifi 
compensation,  and  since  the  commencement  of  Tb 
Metropolis  Local  Management  Act  required  the  defen- 
dants to  make  compensation,  and,  the  same  being  of  tf 
amount  exceeding  50/.,  offered  to  have  such  compeosft 
tion  assessed  by  arbitration  in  manner  authoriied  b] 
The  Lands  Clauses  Consolidation  Act,  1845 ;  and  thi 
they  had,  for  that  purpose,  appointed  an  arbitrator,  anc 
required  the  defendants  either  to  concur  in  his  q^omt 
ment  on  their  behalf  as  well  as  on  behalf  of  the  prose 
cutors,  or  to  appoint  another  person  to  act  as  arbitralfli 
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on  their  behalf  with  him ;  but  the  defendants  neglected       1S63. 
and  refused  to  make  compensation,  or  to  have  such    The  Queem 
compensation  assessed  by  arbitration. 

The  writ  commanded  the  defendants  to  make  compen- 
sation to  the  prosecutors  for  the  damage,  injury  and  loss 
sustained  by  them  by  reason  of  the  construction  of  the 
drain  or  sewer,  and  for  that  purpose  either  to  concur 
with  them  in  the  appointment  of  an  arbitrator  to  act  on 
their  behalf  as  well  as  on  behalf  of  the  prosecutors,  or  to 
appoint  another  person  to  act  on  their  behalf  with  the 
arbitrator  appointed  by  them,  and  to  assess  compensation 
in  the  manner  authorized  and  directed  by  The  Lands 
Clauses  Consolidation  Act,  1845. 

Return.  That  the  Metropolitan  Commissioners  of 
Sewers,  under  and  by  virtue  of  the  commission  in  the  writ 
mentioned  and  of  the  statutes  enabling  them  in  that  behalf, 
in  order  effectually  to  drain  a  very  large  and  populous 
portion  of  the  area  within  the  limits  of  the  commission, 
in  July,  1854,  commenced  the  construction  of  a  main 
sewer  in  the  county  of  Kent^  and  the  same  was  com- 
pleted in  July,  1855:  [the  return  stated  its  direction 
and  length:]  that  the  main  sewer  was  necessary  for 
effectually  draining  the  area  through  which  it  passed ; 
and  was  properly  designed  to  attain  the  object  proposed, 
and  was  constructed  throughout  with  care  and  skill,  and 
of  sound  and  suitable  materials :  that  this  main  sewer 
is  the  drain  and  sewer  mentioned  in  the  writ :  that  the 
part  of  the  main  sewer  mentioned  in  the  writ  runs  along 
the  entire  of  the  public  high  road  leading  through  Levns* 
ham:  that  the  main  sewer  passes  opposite  the  propierty  of 
the  prosecutors,  at  a  distance  not  nearer  than  250  feet 
from  the  pond  or  pool  in  the  writ  mentioned,  and  at  a 
distance  of  50  feet  from  the  nearest  part  of  the  premises 
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mentioned  in  the  writ :  that  the  main  sewer^  for  a  distance 
of  2000  feet^  and  in  part  opposite  to  the  premises  of  the 
prosecutors,  is  at  a  depth  of  16  feet  below  the  snrfiace  of 
the  public  highway  :  that  no  part  of  the  soil  of  the  pnbUc 
highway  through  which  the  sewer  passes  was  or  is  the 
property  of  the  prosecutors :  that  the  main  sewer  in  no 
part  thereof  touches  the  premises  of  the  prosecutors, 
or  in  any  way  injures  or  prejudicially  affects  their 
premises:  that  the  Commissioners  of  Sewers,  in  con- 
structing the  sewer,  did  not  cut  into,  divert,  or  interfere 
with  any  stream,  pond,  or  pool  of  water  whatever  of 
the   prosecutors,   nor   did   they   in   any  way   interfere 
with,  injure,  or  prejudically  affect  any  right  of  the  pro- 
secutors to  the  use  of  any  water,  nor  did  they  divert, 
subtract,  or  withdraw  from  the  pond  or  pool  any  water 
which  had  ever  formed  an  integral  part  thereof  or  of  asy 
stream  of  water  or  of  any  water  whatever  belonging  to 
the  prosecutors :  that  the  prosecutors  had  not  sustained 
any  damage  whatever  from  the  construction  of  the  main 
sewer  entitling  them  to  compensation  from  the  Com- 
missioners of  Sewers  or  the  defendants,  &c. 

Flea.  That  the  main  sewer  in  the  return  mentioned 
(being  the  drain  or  sewer  in  the  writ  mentioned)  had 
materially  injured  and  prejudicially  affected  the  pre- 
mises of  the  prosecutors,  and  that  the  Commissioners  of 
Sewers,  by  constructing  the  said  sewer,  did  divert  and 
interfere  with  the  pond  or  pool  and  the  streams  and 
water  in  the  writ  mentioned,  and  did  greatly  interfere 
with,  injure  and  prejudicially  affect  the  right  of  the 
prosecutors  to  the  use  of  divers  large  quantities  rf 
water  to  which  they  were  entitled,  and  that  the  Com- 
missioners did  divert,  subtract  and  withdraw  from  the 
pond  or  pool  divers  large   quantities  of  water  which 
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had  formed  an  integral  part  thereof  and  of  the  water 
belonging  to  the  prosecutors^  and  the  prosecutors  had 
sustained  damage  from  the  construction  of  the  sewer 
entitling  them  to  compensation^  &c. 

Issue  thereon. 

Also  demurrer,  and  joinder  therein. 

The  demurrer  came  on  for  argument  in  Trinity  Term, 
1859,  when  it  was  ordered  that  the  facts  should  be 
stated  in  a  special  case  for  the  opinion  of  the  Court. 

The  following  case  was  accordingly  stated : — 

The  prosecutors^  Henry  Tibbetts  Stainton,  James  Mac- 
lean  and  Henry  Dawson,  are  the  owners  of  an  estate  in 
fee  simple,  as  joint  tenants,  in  a  messuage  and  premises, 
with  the  appurtenances,  situate  in  the  parish  of  Lewis- 
ham,  in  the  county  of  Kent,  being  devisees  under  the  will 
of  Henry  Stainton,  deceased,  who  had  been  seised  thereof 
from  the  year  1817.  The  messuage  and  premises  are 
situate  in  the  valley  of  the  river  Ravensboume,  and  are 
surrounded  on  the  eastern  side  by  high  grounds,  and  on 
the  southern  part  of  these  premises  is  a  field  called 
Springfield,  containing  about  three  acres.  Springfield 
slopes  from  south-east  to  north-west,  and  is  situate  upon 
a  deep  bed  of  gravel  or  porous  earth  which  itself  is  im- 
bedded in  a  basin  of  blue  clay  commonly  called  the 
London  day.  Into  this  bed  of  gravel  the  waters  descend- 
ing from  the  adjoining  high  grounds  and  surrounding 
lands  are  carried,  and  therein  retained.  Springfield 
was  purchased  and  annexed  to  his  estate  by  Henry 
Stainton  in  the  year  1835.  In  the  lower  part  of  this 
field  was  a  pond  of  the  depth  of  four  feet  formed  in  the 
gravel  bed,  and  which  had  existed  there  from  time  im- 
memorial, and  in  which  the  water  rose  naturally  in  a 
considerable  quantity  firom  several  powerful  springs  at 
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1863.        the  bottom  of  it,  and  thence  overflowed  the  western 
The  QuKEH    ^g®  of  the  clay  basin,  and  formed  the  rivulet  after 
described,  which  edge  of  clay,  or  day  band,  extended 
along  the  western  side  of  the  field  and  for  a  considerable 
distance  beyond  in  a  north-easterly  direction.     This 
pond  was  the  principal  inducement  to  the  purchase  of 
the  field  by  Henry  Stainton,  the  consideration  for  whidi 
purchase  was  no  less  than  lOOOiL     The  water  of  this 
pond  was  pure  and  dear,  and  fit  for   domestic  use, 
and,   the  supply  being    constant  and    abundant,  the 
pond  was  soon  afterwards,  that  is,  in  the  year  1836, 
widened  and  enlarged  by  Henry  Stainton,  and  formed 
into  an  ornamental  lake,  with  brickwork  at  the  sides, 
and  from  it  was  carried  a  rivulet  or  stream,  being  the 
overflow  of  the  pond  before  mentioned,  extending  for 
about  three  quarters  of  a  mile  in  a  winding  course^ 
through  pasture  fields  and  other  grounds,  to  a  flower 
garden  adjoining  the  messuage,  and  into  certain  other 
ornamental  ponds  or  reservoirs,  supplying  in  its  course 
water  for  the  messuage  and  for  the  gardens  adjoining 
thereto,  as  well  as  for  the  cattle  in  the  fidds,  parcel  of 
the  premises.     The  bed  or  channd  of  the  rivulet  or 
stream  was  constructed  with  clay  and  masonry  on  one  side, 
and  with  brickwork  and  an  embankment  on  the  other, 
with  sluices  and  other  contrivances  to  divert  the  water 
into  other  channels,  and  for  irrigation,  and  was  prepared 
and  formed  by  Henry  Stainton  at  a  considerable  expence, 
and  the  supply  of  water  thus  provided  and  carried  in 
this  manner  through  the  grounds  added  very  much  to 
the  convenient  and  profitable  occupation,  and  thereby 
to  the  value,  of  the  messuage  and  premises  as  well  as  to 
their  beauty.  The  quantity  of  water  supplied  amounted  to 
about  the  rate  of  50,000  gallons  in  twenty-four  hours. 


XXVI.   VICTORIA. 


717 


Mktro- 

POLITAN 

Board  of 
Works. 


In  or  about  the  montli  of  April,  1855,  the  Metropolitan  1863. 
Commissioners  of  Sewers,  in  order  to  drain  a  large  and  The  Queen 
populous  district  within  the  limits  of  their  commission, 
commenced  the  construction  of  a  sewer  or  drain  in  the 
parish  of  Letoisham  near  to  the  premises,  which  was  part 
of  a  large  sewer  intended  as  a  main  sewer  for  the  draining 
of  the  entire  district  This  sewer  or  drain  was  formed 
in  a  cutting  made  along  and  under  the  centre  of  the 
high  road  leading  from  Blackheath  through  Letoisham 
and  to  London,  at  a  depth  of  sixteen  feet  and  upwards 
beneath  the  surface  of  the  soil,  and  it  was  carried  along 
the  course  of  the  high  road,  and  cut  through  the  bed  of 
grayel  or  porous  earth  which  in  part  lies  beneath  Spring- 
JUld,  and  is  part  of  the  same  bed  on  which  the  messuage 
and  premises  are  situate,  and  through  the  bed  of  clay 
already  mentioned  as  lying  under  and  around  that 
bed  of  grayel  or  porous  earth,  but  they  did  not  cut 
through  or  touch  that  part  which  lay  beneath  Spring- 
Jield.  The  sewer  or  drain  was  carried  in  the  same 
direction  as  the  course  of  the  premises  for  about 
510  yards :  it  in  no  part  touched  the  premises,  and  its 
distance  from  them  at  the  nearest  point  was  about 
17  yards,  varying  from  this  in  other  parts  to  the 
distance  of  153  yards,  and  its  distance  from  the  pond 
above  described  was  83  yards.  No  part  of  the  sewer 
or  drain  was  at  first  made  watertight,  but  about  210 
yards  in  length  were  subsequently  lined  with  cement, 
and  made  watertight  in  consequence  of  the  remonstrance 
of  the  prosecutors,  but  the  remainder,  being  300  yards 
in  length,  was  not  so  lined,  and  the  water  continued 
to  drain  out  of  the  gravel  bed  which  was  cut  through, 
and  in  which  the  drain  was  constructed,  and  continues 
to  drain  into  it     It  is  not  usual  nor  desirable  to  make 
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sewers  watertight  throughout,  because  the  making  o 
them  watertight  very  much  diminishes  their  effidenc 
in  draining  the  lands  through  which  they  pass.  Tb 
sewer  was  properly  designed  for  attaining  the  objec 
proposed,  and  was  constructed  throughout  with  care  am 
skill,  and  of  sound  and  suitable  materials. 

The  immediate  effect  of  the  construction  of  this  aewe 
or  drain  was  to  drain  all  the  water  from  the  pond^  whidi 
on  or  about  the  15th  April,  1855,  was  left  empty.  The 
rivulet  or  stream  which  had  been  carried  from  it  throngl 
the  grounds,  and  the  other  ornamental  ponds  or  reservoin 
which  were  supplied  from  it,  failed  of  course,  in  caxut- 
quencc  of  the  pond  being  empty,  and  thus  the  wbok 
supply  of  water  was  withdrawn  from  the  messuage  and 
premises.  Complaints  were  immediately  made,  at  tiie 
office  of  the  Metropolitan  Commissioners  of  Sewers,  bf 
Mr.  Henry  Lewin,  as  the  solicitor  on  behalf  of  the  pro- 
secutors, the  owners  of  the  property.  But  the  Commit- 
sioners  denied  their  liability  to  make  any  compensatioii 
for  any  damage  caused  by  making  the  said  sewer,  and, 
though  repeatedly  required  by  the  prosecutors  to  mike 
such  compensation,  wholly  refused  to  do  so. 

The  case  was  argued  in  Michaelmas  Term,  Nao.  19th 
and  21st. 


Lush  {Baddeley  with  him),  for  the  prosecutors. — 
The  prosecutors  are  entitled  to  compensation  under 
Stat  11  &  12  Vict.  e.  112.  By  sect  38  the  Commit- 
sioners  ''shall  cause  to  be  made  such  sewers  and 
works,  or  such  diversions  or  alterations  of  sewers  and 
works,  as  may  be  necessary  for  effectually  draining 
the  area  within  the  limits  of  the  commission ;  •  .  •  and 
it  shall  be  lawful  for''  them  ''  to  carry  any  such  aewers 
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through^  across^  or  under  any  turnpike  road^  or  any 
street  or  place  laid  out  as  or  intended  for  a  street^  or 
through  or  under  any  cellar  or  vault  which  may  be 
under  the  pavement  or  carriage-way  of  any  street,  and 
(if  upon  the  report  of  the  surveyor  it  should  appear 
to  be  necessary)  into,  through,  or  under  any  lands 
whatsoever,  making  compensation  for  any  damage 
done  thereby  as  hereinafter  provided."  Sect.  50,  which 
enacts  that  the  Commissioners  shall  drain,  cleanse,  cover, 
or  fiU  up,  &c.,  all  ponds,  pools,  open  ditches,  sewers, 
drains,  &c.,  contains  a  proviso  "  that  where  any  work 
by  the  Commissioners  done  or  required  to  be  done  in 
pursuance  of  the  provisions  of  this  Act  shall  interfere 
with  or  prejudicially  aflFect  any  ancient  mill,  or  any 
right  connected  therewith,  or  other  right  to  the  use  of 
water,  full  compensation  shall  be  made  to  all  persons 
sustaining  damage  thereby  in  manner  herein  provided 
concerning  compensation  to  persons  sustaining  damage 
by  reason  of  the  exercise  of  any  of  the  powers  of  this 
Act;  or  it  shall  be  lawful  for  the  Commissioners,  if 
they  shall  think  fit,  to  contract  for  the  purchase  of  such 
mill,  or  any  such  right  connected  therewith,  or  other 
right  to  the  use  of  water.''  And  by  the  general  com- 
pensation clause,  sect.  69,  '^  full  compensation  shall  be 
oaade  out  of  such  rates  to  be  levied  under  this  Act  as 
ike  Commissioners  shall  by  their  decree  direct  to  all 
persons  sustaining  any  damage  by  reason  of  the  exer- 
ase  of  any  of  the  powers  of  this  Act.''  The  language 
>f  this  clause  is  similar  to  that  in  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.  s.  144.,  and  in  The 
Railways  Clauses  Consolidation  Act,  1845,  8  &  9  f^ict 
\  20.  5.  16.  But  the  language  of  the  proviso  in  sect.  50 
s  different,  and  is  specially  applicable  to  such  a  case  as 
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tilis,  in  which  the  making  of  the  sewer  has  drawn  off  the 
water  collected  in  the  prosecutors*  pond :  it  gives  com- 
pensation for  an  act  interfering  with  a  "  right  to  the  use 
of  water/'  which  would  not  be  given  under  sect.  69.  So 
long  as  the  springs  rose  in  the  land  of  the  prosecut<»r8 
they  had  a  right  to  use  them.  [  Wightman  J.  The  right 
remains.]  There  can  be  no  such  thing  as  a  right  inde- 
pendent of  enjoyment ;  and  by  reason  of  the  existenoa 
of  the  sewer  the  water  will  never  come  again  into  tb^ 
prosecutors'  pond. 

The  cases  of  Chasemore  v.  Richards  (a)  and  Aetcm  v. 
Blundell,  in  error  (b),  do  not  apply.  Here  the  Commia- 
sioners^  before  they  began  their  works^  did  an  act  whicb 
deprived  the  prosecutors  of  water  which  had  reached 
the  surface  and  existed  as  a  flowing  stream  on  their  land. 
In  Chasemore  v.  Richards  {a)  the  intercepted  water  ww 
percolating  through  the  strata  of  the  earthy  and  bid 
never  risen  to  the  surface :  no  water  was  drawn  off  from 
the  river  Wandle.  [Mellor  J.  According  to  Dickon 
V.  The  Grand  Junction  Railway  Company  (c),  the  pro- 
secutors would  have  been  entitled  independently  of  the 
provisions  of  stat.  11  &  12  Vict.  c.  112.]  That  ca* 
rested  very  much  on  agreement  between  the  partiw; 
and  in  Broadbent  v.  Ramsbotham  (c)  Parke  B.  said,  "i* 
only  decided,  that,  if  a  person  has  a  right  to  a  stream 
jure  naturse,  he  has  a  right  to  its  subterranean  course." 
In  Acton  v.  Blundell,  in  error  (A),  the  sinking  of  the  coal 
pit  drew  off  water  which  stood  in  an  artificial  well  and 
never  would  have  reached  the  surface. 

Further.  This  drainage  is  the  immediate  effect  of  the 
act  of  making  the  sewer,  and  would  have  been  actioiu^ 


(a)  1H.L.  C.  349. 
(e)  7  Exch,  282. 


(*)  12  M.  #  W,  324. 
id)  ll£n?A.6Q2.611. 
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at  common  law  but  for  the  protection  given  to  the  Com- 
missicmers  by  their  Act.     In  C/uuemore  v.  Bichards  (a) 
and  Acion  v.  Bhmdett,  in  error  (h),  the  well  and  the  coal 
pit  respectiyely  had  been  sunk  by  the  defendants  as 
proprietors  of  the  adjoining  land :  in  the  present  case 
the  defendants,  if  not  acting  nnder  the  powers  given  to 
ihem  by  statute,  would  have  been  indictable,  and  the 
prosecutors  would  have  had  an  action  against  them. 
ICockbum  C.  J.    Is  not  this  damage  too  remote  ?    The 
defendants  have  not  touched  the  soil  of  the  prosecutors, 
nor  affected  its  position.]     The  property  of  the  prose- 
cutors is  contiguous  to  the  highway,  and  the  defendants, 
by  making  the  cutting  under  the  highway,  through  the 
bed  of  gravel  and  the  basin  of  clay,  have  drawn  away 
a  surface  stream  of  water.     [He  cited  Chamberlain  v.  The 
West  End  of  London  and  Crystal  Palace  Railway  Com* 
pany{cy\     [Wiyhtman  J.     Suppose  a  deep  well  sunk 
some  distance  off,  which  drained  or  lowered  the  water 
in  the  pond  of  the  prosecutors.]    The  prosecutors  would 
have  a  right  of  action.    They  have  had  uninterrupted 
user  of  the  right  for  twenty  years,  which  did  not  exist 
in  Aeton  v.  Blundell,  in  error  (J).     [He  also  cited  Bal- 
Mion  V.  Bensted{d).'] 
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Sir  F.  Kelly  (Raymond  with  him),  for  the  defendants. 
—First.  The  present  case  is  undistinguishable  from  C%a5^* 
mare  v.  Ricliards  (a),  unless  the  sewer,  besides  inter- 
cepting the  water  in  the  subterraneous  strata,  drew  away 
water  after  it  had  reached  the  pond  of  the  prosecutors. 
That  case  was  decided  on  two  grounds  ;  first,  that  the 


(a)  7  ff.  L.  a  349.  (b)  12  N.  #  W.  824. 

(c)  2B.i'  8.  605;  affinned  in  enor,  Id,  617. 
(<Q  1  Can^.  463. 
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plaintiflf,  who  was  owner  of  a  mill  on  the  river  fFandU^ 
had  no  property  in  or  right  to  any  water  in  the  river 
till  it  had  come  to  his  mill,  and^  secondly^  that  he  could 
not  maintain  an  action  for  any  act  lawfully  done  which 
interfered  with  the  water  percolating  through  the  suh- 
terraneous  strata.     [He  cited  the  judgment  of  Lord 
Chelmsford,  p.  872,  et  6eq.,  and  Wtghiman  J.,  ddivering 
the  opinion  of  the  Judges,  p.  365,  et  seq.    In  Acton  v. 
Blundell,  in  error  (a),  it  was  held  that  the  right  to  the 
enjoyment  of  an  underground  spring,  or  of  a  well  sup- 
plied by  such  underground  spring,  was  not  governed  by 
the  same  rule  of  law  as  that  which  applied  to  and  ref- 
lated a  watercourse  flowing  on  the  sur&ce.     [He  als(^ 
cited  The  New  River  Company,  appts.,  Johnson,  Tespt{b)J\ 
There  is  no  distinction  in  respect  to  the  right  of  th^^ 
owner  between  water  in  a  well  and  water  in  a  pond.  ^ 
Assuming,  then,  this  to  be  an  immemorial  natural  ponA^ 
no  action  will  lie  for  any  act  done  underground  by  whicfts 
the  water  is  drawn  oflF  from  it     [CocWi/m  C.  J.     Suj^— 
pose  that,  in  Chasemore  v.  Richards  (c),  a  well  had  beecsa 
sunk  so  near  the  Wandle  as  to  draw  off  water  firom  thsM^t 
river.]     The  defendants  would  have  been  protected  \^'J 
the  rule  laid  down  in  that  case.    The  prosecutors  do  n<:^ 
complain  of  any  injury  done  to  the  highway.     As  to  tKse 
water  which  was  the  overflow  of  the  pond,  the  case  do'^s 
not  state  that  the  channel,  with  artificial  works  cc^n- 
structed  for  it  by  the  prosecutors,  was  the  same      as 
existed   before;    therefore  this  is  not  the  case  oC   s 
natural  stream  of  water. 

Secondly.  The  prosecutors  are  not  entitled  to  com- 
pensation under  the  proviso  to  stat.  11  &  12  Vict.  c.  1. 151 


(a)  12  M.  i  W.  324. 

(/>)  29  L,  J,  M,  a  93;  6  Jur.  N,  8.  374. 

(c)  7  H,  L,  a  349. 
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s.  60.,  the  words  of  which  are  rather  narrower  than  those 
in  the  proriso  to  sect  12  of  The  Waterworks  Clauses 
Act,  1847, 10  &  11  Vict.  c.  17.,  on  which  The  New  River 
Company,  appts.,  Johnson,  respt.  (a),  was  decided.  Stat. 
11  &  12  Vict  c.  112.  does  not  create  any  new  descrip- 
tion of  right,  injury  or  damage.  The  damage  intended 
by  sect  60  is  legal  damage  resulting  from  yiolation  of 
or  injury  to  a  legal  right* 
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Lush,  in  reply. — The  owner  of  adjoining  land  has  n6 
right  to  alter  the  strata  so  as  to  deprive  his  neighbour  of 
a  right  which  he  enjoyed  before.  Suppose  the  defend- 
ants had  caused  the  land  of  the  prosecutors  to  sink,  they 
would  have  had  a  right  of  action.  As  soon  as  the  water 
rose  to  the  surfSu^  the  prosecutors  had  a  right  to  it,  and 
the  act  of  the  Commissioners  has  deprived  them  of  it 
Melhr  J.  It  is  an  accident  that  the  water  flows  into  the 
pond  of  the  prosecutors,  by  reason  of  the  character  and 
position  of  the  strata.  He  referred  to  Broadbent  v. 
Ramsbotham  (i).]  If  the  prosecutors  have  no  legal  right, 
the  proviso  in  stat.  11  &  12  Vict  c.  112,  s.  50.  would 
be  useless,  unless  it  applied  to  cases  of  the  enjoyment  of 
water.  Cockbum  C.  J.  The  proviso  only  entitles  the 
owners  of  ancient  mills  to  compensation,  though  a 
mill  not  ancient  would  be  as  much  injured  by  an  inter- 
ference with  a  right  connected  therewith  as  an  ancient 
mill :  does  not  that  shew  that  the  Legislature  only 
i^^arded  legal  rights  ?]  An  ancient  mill  has  prescrip- 
tive  rights  which  were  intended  to  be  protected.  But 
^r  this  proviso  the  owner  of  an  ancient  mill  would  not 
he  entitled  to  compensation  since  the  decision  in  Chase* 

(a)  29  X.  J.  M.  a  93;  6  Jur.  N,  8.  374. 
(*)  11  Exch,  602. 
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more  v.  Richards  (a).  [  Cackbum  C.  J.  This  statute  wu 
passed  before  that  case.]  But  the  Legislature  knew 
what  construction  the  Courts  had  put  upon  compensaticm 
clauses  in  Acts  of  Parliament  The  word  "  righf '  is  used 
to  distinguish  the  cases  intended  from  those  in  which  the 
use  of  the  water  is  only  by  licence.  In  StainUm  y.  Wocl- 
ryeh,  Sfc.  {b)y  Sir  John  Romilly  M.  R.  dismissed  a  Uli 
for  an  injunction  to  restrain  the  Metropolitan  Board  of 
Works  and  the  Lewisham  District  Board  of  Woiki 
from  diverting  the  water  of  this  pond  and  the  stream 
flowing  from  it  on  the  ground  that  it  was  a  case  for 
compensation  under  stats.  11  &  12  Vict.  c.  112. «.  60. 
and  18  &  19  Vict  c.  120.  s.  86. ;  and  he  hdd  ihii 
the  proviso  in  sect  50  was  not  limited  to  the  previous 
part  of  the  section.  [Wightman  J.  That  case  was  before 
Chasemore  v.  Richards  (a).] 

Cur.  adv.  vnt. 


Feb.  2l8t. 
vered. 


The  following  judgments  were  now  deH- 


Mellor  J.  The  Court  not  being  agreed  on  all  the 
points  raised  by  this  case,  I  have  to  deliver  the  judgment 
of  my  brother  Wightman  and  myself. 

In  this  case  it  appeared  that  the  prosecutors  were  the 
owners  of  an  estate  in  fee  simple  in  the  parish  of  Lewis' 
ham  imder  the  will  of  one  Henry  StainUm.  A  part  of 
the  estate  is  called  SpringfieUy  containing  about  tbiee 
acres^  and  is  situate  upon  a  deep  and  extensive  bed  of 
gravel,  which  itself  is  embedded  in  a  basin  of  cUji 
called  the  London  day,  and  extends  not  only  under 
Springjieldf  but  also  under  the  lands  adjoining.  Sprinfl' 
field  was  purchased  by  the  testator,  and  annexed  to  to 

(fl)  7  H,  L.  C.  349.  (b)  23  Beav,  225. 233L 
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estate  in  1885.  In  the  lower  part  of  it  was  a  pond  of 
the  depth  of  four  feet,  formed  in  the  gravel  bed»  which 
had  existed  there  firom  time  immemorial,  but  which  had 
been  enlai^ed  into  a  small  lake,  and  in  which  the  water 
rose  naturally  in  a  considerable  quantity,  from  several 
powerful  springs  at  the  bottom  of  it,  and  thence  over- 
flowed the  western  edge  of  the  day  basin,  and  formed  a 
rivulet  or  watercourse  which  ran  through  the  grounds 
and  supplied  other  ornamental  ponds  therein ;  and  was 
used  for  the  cattle  and  for  supplying  the  gardens  of  the 
house.  Considerable  expense  had  been  incurred  by  the 
testator,  in  forming  and  protecting  the  baiiks  of  the 
rivulet  and  ponds.  In  Aprils  1855,  the  defendants  as 
Commissioners  of  Sewers,  in  order  to  drain  a  populous 
district  thereabout,  commenced  the  construction  of  a 
sewer  in  the  parish  of  Lewisham  near  to  the  above  pre- 
mises. This  sewer,  which  was  to  form  part  of  a  large 
main  sewer,  was  made  in  a  cutting,  along  and  under  the 
centre  of  the  high  road  firom  Blackheath  to  Lewisham 
through  the  bed  of  gravel  which,  in  part,  lies  beneath 
Springfield,  and  also  through  the  basin  of  day  which 
indoses  the  said  bed  of  gravel  The  cutting  in  question 
no  where  approached  nearer  to  the  estate  of  the  prose- 
cutors than  17  yards,  varying  fix>m  that  distance  to 
158  yards.  The  sewer  was  dug  and  properly  made  for 
attaining  its  object,  and  constructed  with  care  and  skill. 
The  immediate  effect  of  the  construction  of  the  sewer 
iras,  to  drain  the  springs  rising  in  the  bed  of  gravd, 
and  to  prevent  them  firom  finding  their  way  into  the 
prosecutors'  pond  or  lake,  so  that  the  same  became  dry, 
and  the  rivulet  ceased  to  be  supplied  with  water,  and  in 
its  turn  to  supply  the  other  ponds  on  the  estate.  Com- 
plaints were  forthwith  made  on  the  part  of  the  prosecu- 
tors to  the  defendants,  and  the  question  is  whether,  at 
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**  -**•        the  wxii  ir  juu;. 

ir^  T^ti  jTPac 5'*nR  ly  3£^£dMi 
int  -re  ^annnr  jjm  la  •jfrm-  We: 
pr:iu*:04it.  irx  '^ii  Vi  tuczisouaed  : 

it.     la  mate  -sutfi  flFT^tfnraHct  J^ 

dMA  »,  v^utdusr  die  suc3i£iir  has  fod.  a  ngfct  aKkdM 
jmr^ikotirrm  Vj  present  die<iffriMianriUBkiBgm  vdlniki 
oirn  grvGTui  at  a  discamce  firooi  the  mOIy  ] 
the  wat^  percobdn^  inaadintohiK 
the  torfai^  if  xrsch  abvorpdcm  has  die  < 
inf  the  qoantitj  of  water  which  would  odiorwise  fid 
it*  way  into  the  iiTer  ^"oju&f^  and  by  such  dummiftiGi 
I^KmIii  the  working  of  the  plaintiff's  milL  It  is  impoS' 
mble  to  reconcile  such  a  right  with  the  natural  and  ordi- 
nary riglita  of  landowners,  or  to  fix  any  reasonable  limiti 
U}  the  exercise  of  such  a  right.  Snch  a  right  as  that 
coiiU.'nded  for  by  the  plaintiff  wonld  interfere  with,  if  not 
prevent,  the  draining  of  land  by  the  owner/'  We  entirdy 
ooticiir  in  this  view  of  the  law,  and  consider  it  to  be 
strictly  applicable  to  the  circumstances  of  die  preseol 
OAso.  Tiio  effect  of  a  decision  in  fayonr  of  the  prosecn- 
tors  on  this  ground,  would  be  to  cast  a  burtlien  on  the 
Innd  of  nil  a€\joiuing  owners  of  the  most  serious  descrip- 
tiun.  The  distinction  between  abstracting  water  whea 
oolltfoto<l  in  rivers  or  flowing  streams,  and  the  intenep- 
tion  of  iiuderground  springs  by  an  owner  digging  in  hii 
(ii)  7  H  I.  c  349. 
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own  land,  is  clearly  pointed  at  by  Tindal  C.  J.  in  the 
case  of  Acton  v.  Blundell^  in  error  (a),  and  it  is  unneces- 
sary to  do  more  than  refer  to  that  authority. 

It  was  however,  contended  by  Mr.  Lush  that,  by  virtue 
of  section  50  or  section  69  of  the  above  mentioned  statute, 
the  prosecutors  were  entitled  to  compensation  either  as 
for  a  ^*  damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  the  Acf '  within  the  terms  of  the  latter  section, 
or  under  the  proviso  to  the  50th  section,  which  pro- 
vides that  ''where  any  work  of  the  Commissioners 
done  or  required  to  be  done  in  pursuance  of  the  pro- 
visions of  this  Act  shall  interfere  with  or  prejudicially 
affect  any  ancient  mill,  or  any  right  connected  therewith, 
or  other  right  to  the  use  of  water,  full  compensation 
shall  be  made  to  all  persons  sustaining  damage  thereby/^ 
A  number  of  decisions  (see  Glover  v.  The  North  Staf" 
fordMre  Railway  Company,  16  Q.  B.  912  -,  Re  Penny 
and  The  South  Eastern  Railway  Company,  7  E.  ^  B. 
660)  upon  similar  provisions  in  statutes  of  this  descrip- 
tion have  established  that  the  damage  for  which  com- 
pensation is  required  to  be  made  is  damage  which  could 
have  been  the  ground  of  an  action  at  law  if  the  act 
occasioning  it  had  been  done  without  the  authority 
of  an  Act  of  Parliament  The  New  River  Company, 
appts.,  Johnson,  respt.  (i),  is  not  only  in  point  as  to  this, 
but  is  also  a  decision  of  this  Court  upon  the  first  ground 
to  which  we  have  adverted.  With  reference  to  the  pro- 
viso in  the  50th  section  it  will  appear,  upon  examination. 
Dot  to  extend  the  claim  to  compensation  beyond  the 
irords  of  the  69th  section,  and  applies  in  terms  to  ancient 
ttiills,  or  any  rights  connected  therewith,  or  other  rights 
:o  the  use  of  water.    If  it  had  been  intended  to  give 

(a)  12  M,  t  W.  324. 347. 

(b)  29  L.  J.  M.  C.93;  6  Jttr.  N,  S.  374, 
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compensation  for  damage  in  the  popular  flense,  irliylimi 
it  to  ancient  mills,  or  riffhts  cx>]inected  therewith,  o 
riff  fits  to  the  use  qf  water  ^  In  a  popular  seme  di 
damage  by  abstraction  of  water  is  as  great  to  a  mil 
which  has  existed  nineteen  years  as  to  one  whidi  ba 
existed  twenty  years,  and  a  right  to  the  use  of  vita 
does  not  in  terms  appear  to  apply  to  water  peroolati]i| 
through  the  soil,  but  to  the  diversion  of  water  irim 
actually  collected  in  a  course  or  stream.  The  decuiooi 
upon  provisions  of  this  description  do  all^  so  fiur  as  ve 
are  aware,  support  the  principle  that  oompensatiaii  ii 
only  to  be  given  in  respect  of  what  would^  ind^ea- 
dently  of  the  statutes,  have  formed  actionable  injurifli^ 
and  it  appears  to  us  that  these  provisions  as  to  oompensi- 
tion  were  not  intended  to  enlarge  the  rights  of  ownen  of 
property.  What  may  have  been  the  main  object  of  Ae 
proviso  it  is  difficult  to  say,  as  it  seems  in  its  terms  nther 
to  restrict  the  words  of  the  69th  section  than  to  enlarge 
them. 

But  then  it  is  said  by  Mr.  Ltish  that,  inasmuch  as  tbe 
act  done  by  the  Commissioners  in  the  highway  would 
have  been  a  public  nuisance  but  for  the  statute,  his 
clients  are  entitled  to  compensation  for  a  damage  result- 
ing from  an  act  only  made  lawful  by  the  statute.  We 
cannot  see  how  this  varies  the  question.  An  action  oouU 
only  have  been  maintained  by  the  prosecutors  by  rea- 
son of  the  interference  with  the  highway  for  some  spedsl 
injury  resulting  to  them  from  the  right  to  use  the  hig^ 
way  as  a  highway,  unless  the  excavation  made  bytlie 
defendants  had  incidentally  affected  some  right  to  support 
or  some  other  right  of  property;  otherwise  the  resultiDg 
damage  would  still  have  been  damnum  absque  injurift. 

For  these  reasons  we  are  of  opinion  that  our  judgmsst 
must  be  for  the  dcfendautd. 
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CocKBURN  C.  J.  We  reserved  our  judgment  in  this 
case  with  the  view  to  consider  two  points :  first,  whether, 
upon  the  facts,  the  case  came  within  the  rule  of  law 
established  by  the  decision  in  Chasemore  v.  Richards  (a); 
secondly,  whether,  if  the  facts  brought  the  case  within 
that  rule,  the  prosecutors  might,  nevertheless,  under  the 
peculiar  enactments  of  the  11  &  12  Vict  e.  112.,  be 
entitled  to  compensation  for  the  damage  they  had  un- 
doubtedly sustained  by  reason  of  the  work  executed  by 
direction  of  the  defendants. 

Upon  the  first  point,  after  a  careful  consideration  of 
the  fiEU^  stated,  I  have  come  to  the  conclusion  that  the 
case  £aUs  within  the  rule  in  Chasemore  v.  Richards.  I 
think  it  sufiiciently  appears  that  the  effect  of  the  drain 
made  by  the  defendants  is  to  tap  the  water,  which  would 
otherwise  rise  in  the  prosecutors'  pond,  while  flowing  in 
the  subterranean  channels  of  the  ground  and  before  it 
rises  to  the  surface  in  the  tangible  form  of  a  stream  or 
appreciable  body  of  water.  The  case,  therefore  comes 
within  the  rule  established  in  Chasemore  v.  Richards, 
and,  consequently,  had  the  act  complained  of  been  that 
of  an  adjoining  proprietor,  no  action  could  have  been 
maintained  for  the  damage  sustained  by  the  prosecutors. 
Now,  according  to  the  law,  as  settled  by  recent  decisions, 
where  compensation  is  given  by  an  Act  of  Parliament 
for  damage  arising  from  the  execution  of  works  done 
under  statutory  powers,  such  compensation  can  be 
claimed  only  where  the  damage  would  have  been  ground 
of  action  if  arising  firom  the  act  of  a  private  individual ; 
the  purpose  of  such  enactments  being  to  prevent  the 
statutory  power  from  operating  to  the  injury  and  loss  of 
an  individual  where  property  is  damaged  by  such  power 
(a)  7  H.  L.  a  349. 
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1863.       being  set  up  in  answer  to  an  action.     If,  therefore^  the 
The  QuBKH    claim  to  compensation  in  the  present  case  arose  under 
the  general  compensation  clause^  in  the  69th  section  of 
the  Act  now  under  our  consideration,  the  claim  would 
undoubtedly  fail. 

But  a  question  has  been  raised  whether,  under  the 
peculiar  provisions  of  this  statute,  a  claim  for  compensation 
in  respect  of  a  right  to  water  does  not  stand  on  a  different 
footing.     In  addition  to  the  general  provision  contained 
in  the  69th  section  of  the  Act,  for  full  compensatioift. 
to  persons  sustaining  damage  by  reason  of  the  exerda^s 
of  any  of  the  powers  given  by  the  Act,  the  50th  section^^ 
after  conferring  on  the  Commissioners  powers  with  re&mj^ 
ence  to  drains  and  sewers,  provides  that  ''  where  ai^^^ 
work  by  the  Commissioners  done  or  required  to  kje 
done  in  pursuance  of  the  provisions  of  this  Act  sh^Jf 
interfere  with  or  prejudicially  affect  any  ancient  mill,  or 
any  right  connected  therewith,  or  other  right  to  the  use 
of  water,  fidl  compensation  shall  be  made.''     It  has  been 
contended  that  this  special  provision  with  reference  to 
rights  to  water  shews  that  the  intention  of  the  Lc^ 
lature  was  to  give  compensation  in  all  cases  in  which 
damage  might  arise  with  reference  to  rights  to  water 
from  works  done  under  the  Act,  whether  such  damage 
if  occasioned  by  works  done  by  an  adjoining  proprietor, 
would  have  been  actionable  or  not.     I  am  disposed  to 
think  that  this  is  the  right  construction  of  the  Act 
The  fact  that  the  section  of  the  Act  which  gives  powen 
as  to  making  drains  and  sewers  contains  a  special  pro- 
viso as  to  compensation  in  terms  differing  from  the 
language  of  the  general  compensation  clause  appears  to 
me  to  lead  to  the  conclusion  that  the  Legislature  ii^* 
tended  to  make  a  special  provision  in  the  case  of  inter* 
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ference  with  water  rights.  It  has,  indeed,  been  sn^ested        1863. 
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that  the  proviso  appended  to  the  50th  section  may  have  The  Queen 
been  added  when  the  bill  was  in  committee  by  some 
member  of  the  Legislature  who  was  not  aware  of  the 
general  provision  of  the  69th  section ;  but  I  do  not 
think  we  are  at  liberty  to  speculate  on  such  a  possi- 
bility. Finding  two  distinct  enactments,  we  are  bound 
to  assume  that  each  was  intentionally  inserted  in  the 
Act ;  and,  finding  the  language  of  the  sections  altogether 
different,  we  must,  I  think,  infer  that  the  Legislature 
meant  to  make  a  different  provision  in  the  two  cases,  and 
we  must  endeavour  to  ascertain  what  that  meaning  was. 
The  effect  of  a  general  provision  for  compensation, 
88  contained  in  the  69th  section,  has  been  settled  by 
judicial  decisions ;  but  it  remains  for  us  to  ascertain  the 
meaning  and  effect  of  the  very  different  language  of 
the  proviso  in  the  50th  section. 

Now,  the  proviso  in  question  enacts  that  full  compen- 
sation shall  be  made  wherever  any  right  to  the  use  of 
water  shall  be  interfered  with  or  prejudically  affected. 
I  cannot  but  think  that  these  words  are  intended  to 
have,  and  should  be  held  to  have,  a  wider  scope  and 
more  extensive  meaning  than,  according  to  judicial  ex- 
position, is  to  be  given  to  the  terms  of  the  69th  section. 
No  doubt  it  may  be  said  that,  in  point  of  law,  the  right 
to  the  use  of  this  water  commences  only  when  the  water 
has  risen  to  the  surface  and  presents  itself  in  a  collective 
and  tangible  form ;  and  that  as,  by  what  has  now  been 
done,  the  water  is  prevented  from  ever  assuming  that 
Condition,  no  legal  right  to  the  use  of  the  water  is 
interfered  with  and  prejudicially  affected.  But  the  effect 
of  this  reasoning  would  be,  as  it  seems  to  me,  to  limit 
tlie  operation  of  the  proviso  of  the  50th  section  to  the 
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narrower  meaning  of  the  69tli^  which,  for  the  reaaoiu 
have  ah-eady  given,  cannot,  I  think,  have  been  the  i 
tention  of  the  Legiskture.  Looking  to  the  g^enerml  m 
comprehensive  language  of  the  50th  sectLon,  I  cann 
think  that  the  term  "  right''  was  there  used  in  the  tee 
nical  and  limited  sense  referred  to.  When  this  wat 
had  once  risen,  the  prosecutors  had  an  undoubted  rig; 
in  it.  That  right  has  been,  I  think,  interfered  urith  a> 
prejudicially  affected  within  the  meaning  of  the  601 
section. 

I  am  therefore  of  opinion  that  a  peremptory  writ  i 
mandamus  ought  to  go  to  assess  the  compensation  fm 
able  to  the  prosecutors  in  respect  of  the  loss  they  hv 
sustained. 

Judgment  for  the  defendant 


Saturday, 
Fe^uary  2lst, 

Several  fishery. 
Sail  of  lakes. 
Presumption. 
Prerogative. 


Marshall  against  The  Ulleswater  Stbam 
Navigation  Company  (Limited.) 

1.  The  allegation  of  a  several  fishery,  primA  facie,  imports  owmahij 
of  the  soil :  per  Wightman  and  Mellor  J  J. ;  Cockbum  C.  J.  dfiMimtim 
but  holding  thi^  Court  bound  by  the  authorities  to  that  effect. 

2.  Quarey  whether  the  soil  of  lakes,  like  that  of  fresh  water  rifsn 
primA  facie  belongs  to  the  owner  of  the  land  or  of  the  manors  on  eitbi 
side,  ad  medium  filum  aquae,  or  whether  it  belongs  to  the  king  in  zi^ 
of  his  prerogative  ? 

^PHE  first  count  of  the  declaration  alleged  that  th 
defendants  on  divers  days  and  times  broke  ani 
entered  certain  land  of  the  plaintiff  covered  with  wato; 
being  a  part  of  UUeswater  Lake,  abutting  partly  on  eertaii 
land  of  one  Henry  William  Askew,  and  partly  on  certsii 
other  land  of  the  plaintiff^  and  partly  on  certain  land  ol 
one  Henry  Howard,  and  with  steamboats  of  the  defoDd 
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ants*  came  into  and  npon^  and  siuled  upon  and  over  the        1S63. 
said  land  corered  with  water,  to  and  from  a  certain  pier     Marshall" 
or  jetty  of  and  belonging  to  the  plaintiff,  and  wrongfully   xJllbswaikr 
caused  divers  persons  to  go  upon  the  said  pier  or  jetty,        Steam 
and  there  to  embark  or  disembark  from  the  said  steam-      Company. 
boats,  and  wrongfrdly  caused  the  said  persons  to  sail  in 
the  said  steamboats  upon  and  over  the  said  land  covered 
with  water,  and  by  means  of  the  said  steamboats  so 
navigating  there,  and  the  disturbance  of  the  waters  there 
occasioned  by  the  same,  disturbed,  destroyed,  and  drove 
away  the  fish  of  the  plaintiff  there  then  being. 

The  second  count  alleged  that,  before  and  at  the  time 
of  the  grievances  hereinafter  mentioned,  the  plaintiff  was 
possessed  of  certain  several  fisheries  in  certain  parts  of 
a  certain  lake  or  land  covered  with  water  called  UUes" 
water  Lake,  and  the  defendants  wrongfully  caused  certain 
steamboats  to  be  navigated,  used  and  propelled  in  and 
upon,  and  over  the  said  lake,  and  the  said  parts  thereof, 
and  by  means  thereof  stirred  up  and  disturbed  the  waters 
of  the  said  lake  and  the  said  fisheries  of  the  plaintiff, 
and  the  defendants,  in  and  about  and  whilst  navigating 
the  said  steamboats,  there  cast  and  threw  into  and  upon 
the  said  lake  and  fisheries,  divers  large  quantities  of  ashes, 
cinders,  dust  and  other  noxious  refrise  and  materials.  And 
the  plaintiff  says  that,  by  means  of  the  premisies,  the 
fish  of  and  in  the  said  fisheries  were  disturbed  driven 
away  and  destroyed,  and  thereby  the  plaintiff  could  not 
have  and  enjoy  the  said  fisheries  in  as  ample  and  bene- 
ficial a  manner  as  he  ought  to  have  done,  and  otherwise 
might  and  would  have  done,  and  lost  and  was  deprived  of 
the  benefit  and  profit  of  his  said  fisheries. 

The  declaration  concluded  by  claiming  100/. 

Pleas.  First.  To  the  whole  declaration,  not  guilty. 
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1863.  Second.  To  the  first  county  that  the  land  on  which  the 

-; trespasses  were  alleged  to  have  been  committed  was  not 

V.  the  land  of  the  plaintiff. 

Steam  Third.  To  the  same^  that  before^  and  at  the  times  of  the 

CWpanj?     committing  the  acts  complained  ofj  there  was,  and  of 
right  ought  to  have  been,  a  certain  common  and  pnUie 
highway,  into,  through,  over  and  along  the  land  in  whidi 
&c.,  for  all  the  liege  subjects  of  the  Queen  to  sail,  nan- 
gate,  pass  and  repass,  with  boats,  vessels,  and  steamhoiti, 
at  all  times  of  the  year  at  their  free  will  and  pleasure 
and  that  the  acts  complained  of  were  an  use  by  the  deiiai- 
dants  of  the  said  highway. 

Fourth.  To  the  second  count,  that  the  plaintiff  was  not 
possessed  of  the  several  fisheries,  nor  of  any  of  them. 

Fifth.  To  the  same,  except  to  so  much  as  chaiged  tiie 
defendants  with  casting  and  throwing  into  and  upon  the 
lake  and  fisheries  the  ashes,  cinders,  dust  and  other 
noxious  refuse  and  materials,  that,  before  and  at  the  time 
of  committing  the  acts  complained  of,  there  was,  and  of 
right  ought  to  have  been,  a  certain  common  and  pnUie 
highway  into,  through,  over,  and  along  the  said  lake,  and 
the  parts  in  which  were  the  alleged  fisheries  of  the  plain- 
tiff, for  all  the  liege  subjects  of  the  Queen  to  sail,  ntfi- 
gate,  pass  and  repass,  with  boats,  vessels,  and  steamboat^ 
at  all  times  of  the  year,  at  their  free  wiU  and  pleasure 
and  that  the  acts  complained  of  were  an  use  by  the  de- 
fendants of  the  said  highway. 

Sixth.  To  the  same,  that  the  parts  of  the  lake  in 
which  were  the  alleged  fisheries  of  the  plaintiff  wer^  at 
the  times  of  the  committing  of  the  acts  complained  o( 
the  soil  and  freehold  of  divers  persons,  and  that  the  de&O' 
dants  caused  the  said  steamboats  to  be  navigated,  nied 
and  propelled  in  and  upon  and  over  the  said  lake^  and 
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the  said  parts  thereof^^y  the  leave  and  in  fhe  exercise  of       1863. 


the  rights  of  such  last  mentioned  persons  as  such  owners     Mjibshall 
of  the  soil  and  freehold  of  the  said  parts  of  the  said  lake    xJlleswatbr 
as  aforesaid^  and  that  the  acts  complained  of  were  neces-     j^a^ifiation 
sarily  done  by  the  defendants  in  so  causing  the  said      Company. 
steamboats  to  be  navigated,  used,  and  propelled  as  afore- 
said, and  not  otherwise;  and  the  defendants  did  no  more 
than  ihey  were  authorized  to  do  in  the  exercise  of  the 
said  rights,  and  the  said  acts  complained  of  were  com- 
mitted by  the  defendants  on  no  other  occasions  and  for 
no  other  purposes  than  as  aforesaid. 

Seventh.  To  the  whole  declaration,  that  the  defendants 
committed  the  acts  complained  of  by  the  plaintiff's  leave. 

Eighth.  To  the  first  count,  so  far  as  it  related  to  the 
acts  complained  of  in  respect  of  and  as  to  and  concerning 
the  said  pier  or  jetty  that  the  said  pier  or  jetty  was  not 
the  plaintiff's. 

Beplications.  First  The  plaintiff  took  issue  on  all 
the  pleas. 

Second.  As  to  the  third,  fifth,  and  sixth  pleas,  that 
the  plaintiff  sued  not  only  for  the  trespasses  and  griev- 
ances in  those  pleas  admitted,  but  also  for  trespasses 
and  grievances  committed  by  the  defendants  in  excess 
of  the  alleged  rights,  and  also  in  other  parts  of  the  said 
land  and  lake  and  on  other  occasions  and  for  other 
purposes  than  those  referred  to  in  those  pleas. 

There  was  also  a  demurrer  to  the  sixth  plea. 

The  defendants  joined  issue  on  all  the  pleas,  and  pleaded 
to  the  new  assignment  not  guilty,  and  joined  in  demurrer 
to  the  sixth  plea. 

The  plaintiff  joined  issue  on  the  plea  to  the  new  assign- 
ment. 

The  issues  in  fact  were  tried,  before  Martin  B.,  at  the 
Summer  Assizes  for  fFestmoreland,  1861,  when  it  ap- 
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1863.       peared  that  the  plaintiff  sued  as  lord  of  the  manor  of 
Habshall     Gknriddinff,  bordering  on  the  Ulleswater  Lake,  and  that 
Ullebwater  *^®  defendants  were  a  Company  incorporated  nnder  Hie 
Na^Ln     ^^^^  ^^^^^  Companies  Act,  1856,  19  &  20  Viet  e.  47., 
Company,     for  the  purpose  of  running  steam  boats  on  that  lake,  and 
that  for  the  embarkation  and  landing  of  passengers  thej 
had  erected  a  pier,  part  of  which  was  on  its  soil  or  bed. 
The  plaintiff  claimed  the  ownership  of  the  soil  and  firee- 
hold  of  that  portion  of  the  lake  where  the  pier  or  jetlj 
was  erected  and  over  which  the  steam  boats  passedi  hj 
virtue  of  a  right  of  several  fishery  therein. 

The  evidence  and  admissions  in  the  cause  shewed  tbt 
the  barony  of  Barton  included  that  portion  of  the  lake  of 
Ulleswater  which  is  within  the  county  of  fFestmarehmd, 
extending  as  it  appeared  to  about  the  middle  of  the  lake; 
and  it  would  seem  that  before  the  reign  of  King  Eduari 
the  First,  and  before  the  statute  ^'Quia  Emptores'' 
and  the  declaratory  extensions  thereof  by  the  iti- 
tutes  of  Edward  the  Second  and  Edward  the  Thud, 
the  manor  of  Patterdale  with  other  manors,  were  bj 
subinfeudation  carved  out  of  the  barony  of  Barton,  and 
apparently  the  manor  of  Patterdale  had  assigned  to  it 
that  portion  of  the  lake  called  Ulleswater  Head,  whidi 
comprises  within  its  boundaries  the  locus  in  quo ;  and 
that  by  another  subinfeudation  the  manor  of  GlenriJdais 
was  carved  out  of  the  manor  of  Patterdale. 

By  an  indenture,  bearing  date  the  12th  January,  10th 
Charles  the  First  (1635),  made  between  RichardThrdkdd 
and  others  (the  then  lords  of  the  manor),  of  the  one  part, 
and  Lancelot  Dawes  and  others,  the  then  tenants  of  the 
manor  and  lordship  of  Glenridding,  in  Patterdale,  in  the 
county  of  Westmoreland,  of  the  other  part,  the  cnstomi 
of  the  manor  are  declared  and  confirmed. 

By  deed  of  the  12th  AuguU,  1640  (16  Car.  1),  A 
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Threlkeld  and  others  conveyed  to  Mre.  Joanna  Mounsey,        1863. 
widow,  her  heirs  and  assigns^  the  manor  of  Glenridding     Marsuall 
with  the  appurtenances.  UllfJwatee 

By  deed  of  19th  October,  1741,  Edward  Hodgson,  of  j^f^f^^JJon 
Blatoick,  in  Pntterdak,  in  consideration  of  21.  2*.,  gave,  Company. 
granted,  aliened,  bargained,  sold,  enfeoffed  and  con- 
firmed unto  George  Mounsey,  of  Patterdah  Hall,  his 
heirs  and  assigns  for  ever,  ^^all  that  part  of  his  the 
said  Edward  Hodgson's  fishery  in  Hnlkwater  Head, 
situate  and  being  on  the  west  side  of  the  mouth  of  the 
river  Goldrill,  called  The  Eah,  (that  is  to  say),  from  the 
eastern  bank  or  shore  of  the  said  river  westward,  through 
ParJmde  Field,  as  far  as  the  said  fishery  extendeth; 
together  with  all  the  right,  title,  interest,  claim  and 
demand  whatsoever  which  the  said  Edward  Hodgson  now 
hath  of  in  and  unto  the  same  or  any  part  thereof;  To 
have  and  to  hold  the  said  fishery,  or  part  of  a  fishery, 
limited  and  bounded  as  above  mentioned,  imto  the  said 
George  Monnsey,  his  heirs  and  assigns,  for  ever,  Yielding 
and  Paying  therefor  yearly  and  every  year,  unto  Edward 
Hassell,  Esq.,  his  heirs  and  assigns,  on  the  usual  rent 
days,  a  yearly  free  rent  of  fower  pence." 

The  above  deed  was  indorsed  as  follows:— "Be  it 
remembered,  that  on  the  2nd  day  of  February,  1741, 
possession  and  seizin  of  all  the  within  granted  premises 
was  ^ven  to  George  Mounsey  by  Jonathan  Jackson,  ac- 
cording to  order  and  directions  of  Edward  Hodgson,  in 
the  presence  of  &c. 

By  deed  of  28th  August,  1807,  certain  premises  des- 
eribed  as  being  in  Glenridding  in  Patterdale  had  been 
conveyed  by  John  Mounsey,  of  Patterdale  Hall,  a  descend- 
ant of  George  Mounsey,  to  the  B/Cv.  Henry  Askew,  his 
heirs  and  assigns,  for  ever.  Yielding  and  Paying  therefor 

VOL.   Ill  3   c  B.   &   s. 
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1863.       yearly  and  every  year,  unto  the  said  John  Maunsey,  bit 

Marshall    ^^^  ^^^  assigns,  the  yearly  free  or  quit  rent  of  2s. 

U  LE^r  ^^^  ^^^^  further  contained  a  covenant  by  John  Mom' 

Steam        gey,  that   it  should   be  lawful  for  Henry  Askew,  his 
Navigation         ^'  . 

Company,     heirs  and  assigns,  ^^to  take   and  kill  fish   by  angling 

in  any  part  of  the  fishery  of  him  the  said  John  Mauh 
sey,  in  the  lake  of  Uleswater ;  and  for  the  purpote  of 
taking  and  killing  of  fish  as  aforesaid  to  enter  with  boals 
upon  such  part  or  parts  of  the  said  lake  whereto  the  fish- 
ery of  him,  the  said  John  Mounsey,  extends,  or  othenrifle 
to  take  fish  from  the  shore  by  angling;  And  also  to  take 
and  kill  fish  with  draught  nets  in  and  upon  that  part  of 
the  said  John  Mounsey^s  fishery  in  Uleswater  aforesiidy 
which  lies  directly  opposite  to  that  part  of  the  tenemeeti 
hereby  conveyed  which  adjoins  the  lake  of  Vksuxder, 
without,  however  giving  to  the  said  Henry  Askew,  to 
heirs  and  assigns,  any  other  or  further  right  than  to  go 
directly  out  from  the  tenement  so  conveyed  to  him,  and 
drawing  thereto,  and  landing  thereon  :  Provided  that  these 
presents,  nor  anything  herein,  shall  give  to  the  said  Henrj 
Askew,  his  heirs  or  assigns,  any  right  or  power  to  wc 
driving  nets,  or  any  other  right  or  power  than  to  take 
and  kill  fish  by  angling  or  with  draught  nets  such  as  are 
now  in  use  only,  as  aforesaid,  nor  to  set  up  or  to  n« 
any  carriage,  boat,  nor  in  manner  to  evict,  daim  titk 
to,  or  injure,  the  said  John  Mounsey  in  the  fireehold  and 
enjoyment  of  the  said  fishery  otherwise  than  as  above 
mentioned." 

The  court  rolls  of  the  manor  of  Patterdale,  member  of 
the  barony  of  Barton,  were  produced,  and  it  appeared  ^ 
entries  therein,  that  on  the  28th  Jw/y,  1788,  inafO^ 
vey  or  rental  of  that  manor,  John  Mounsey^  Esq.,  was » 
freeholder  of  the  manor.  He  was  described,  under  the 
head  of  "  Tenements  out  of  which  the  rent  issues,'  «• 


XXVL  VICTORIA.  739 

chargeable  with  (amongst  other  rents)  the  rent  of  4d.  for       1863. 
part  of  Hiffh  Blawick  Fishery ;  and  under  date  of  the  19th     Maeshall 
July,  1809^  John  Hodgson  and  Anthony  Harrison  were    xJlleswatbb 
each  charged  with  a  rent  of  l^.  6rf.  in  respect  of  "  Ijncer     -^^^^^^ 
Blaicich  Fishery^*  and  '*  High  Blawick  Fishery."  Company. 

By  deed  of  2d  December,  1823^  John  Mounsey  (a  descen- 
dant of  the  George  Mounsey  of  the  deed  of  1741)^  of 
Patterdale  Hall,  for  the  consideration  of  10^233/.^  "  gran- 
ted, bargained,  sold,  aliened,  released,  and  confirmed  to 
William  Marshall,  of  Hallsteads  (the  plainti£f,  party  of 
the  fourth  part  to  that  deed),  the  manor  of  Glenridding, 
with  the  rights,  members,  and  appurtenances  thereto 
belonging^^  &c. ;  and  "  all  that  fishing,  or  right  of 
fishing,  in  the  lake  of  Vlleswater  aforesaid,  situate 
and  being  on  the  west  side  of  the  mouth  of  the  river 
Goldrill,  called  7%e  Eah,  (that  is  to  say),  from  the  east- 
em  bank  or  shoie  of  the  said  river  westward  through 
Parkside  Field  to  Stybarrow,  which  said  fishery  is  subject 
to  the  payment  of  a  free  or  quit  rent  of  Asd,  to  the  said 
Edward  Hassell,''  &c. 

The  site  of  the  pier  erected  by  the  defendants  was 
partly  comprised  within  the  limits  of  the  fishery  con- 
veyed by  this  deed. 

On  the  18th  July,  1859,  Henry  W.  Askew,  who 
was  then  owner  of  the  property  conveyed  to  the  Rev. 
Henry  Askew  by  the  deed  of  28th  August,  1807,  leased 
to  the  defendants  a  portion  of  the  property  adjoining 
the  lake,  for  the  purpose  of  enabling  them  to  erect 
a  pier  thereon  for  landing  and  receiving  passengers  and 
goods  from  and  on  board  of  steam  boats  plying  on  the 
lake.     Part  of  the  pier  was  built  on  it. 

It  further  appeared  that,  as  far  back  as  human  memory 
went,  all  persons  having  property  on  the  lake,  or  having 
3  c  2 
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1863.       lawful  access  to  it,  were  accustomed  to  use  the  privi- 
Marshall    ^®S®  ^^  going  and  being  conveyed  on  the  lake  in  boai^ 
Ullebwatbb   ^^^^  ^^  without  goods^  and  landing  where  they  might 
Nf^?*tioii         "^^  J^^  ^^^^^  *  verdict  for  the  plaintiff  with  U 
Company,      damages,  the  learned  Judge  reserving  leave  to  move  to 
enter  a  verdict  for  the  defendants  on  the  ground  tiiat^ 
on  the  evidence  and  facts  taken  to  have  been  found  if 
the  jury,  the  several  issues  in  the  cause  ought  to  htfe 
been  found  in  favour  of  the  defendants. 

Pickering,  iu  Michaelmas  Term,  1861  {November  &ii\ 
obtained  a  rule  accordingly. 

This  rule  was  argued  in  Michaelmas  Term,  1862,  b^ 
fore  CocKBURN  C.  J.,  Wiohtman  and  Mellos  JJ.  ;  on 
the  13th,  21st  and  24th  November. 

Manistyy  Mellish  and  T.  Jones  (Northern  Circoit) 
shewed  cause. 

Pickering^  T.  D.  Salmon,  and  Kemplay  supported  the 
rule. 

The  questions  and  arguments  fully  appear  in  the  judg- 
ments. The  following  were  the  authorities  referred  to: 
—  Co.  Litt.  by  Hargrove  and  Butler,  4ft;  47  <i,  note 
(284),;  122  a,  note  (181);  160  a;  Fitz.  Abr.  Assise, 
pi.  422 ;  Com.  Dig.  Copyhold  (Q.  2),.  Navigatim  (A.), 
and  Piscary  (A.)  ;  Fin.  Abr.  fVarren.{F.)  3;  Bae.  Atr. 
Rent  (B).,  7th  ed.;  Shepp.  Touchst.,  127,  137,  8th 
ed.;  2  Blackst  Com.  39-40;  Coote  on  Landlord  o^i 
Tenant,  131 ;  Bell's  Principles  of  the  Law  of  Scoilasi 
p.  171,  §  648,  3d  ed.  ;  3  Kent.  Com.  427*— 432*, 
note  (a)  p.  427*,  and  note  (a)  p.  429*,  8th  ed.;  /*^ 
on  the  Rights  of  Water,  12-13, 63  ;  Bowlston  v.  Hardjidl) 
Le  Case  del  Royall  Piscarie  de  le  Banne  (ft);  Ckofjfi^ 
{a)  Cro.  Eliz.  547.  (A)  Dnr.  W. 
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de  Domanio  FrancicR,  lib.  1,  titul.  6,  there  referred  to, 
p.  58 ;  Smith  v.  Kemp  {a) ;  Rex  v.  The  Inhabitants  of 
Old  Alresford  (J)  ;  Rex  v.  £ilis  (c) ;  Scratton  v. 
Brown  (d);  The  Duke  of  Somerset  v.  Fogwell  {e)  \ 
Doe  d.  Pring  y.Pearsey  (/);  Morris  v.  Dimes  (j);  Wil- 
liams V.  fVi/cox  (h) ;  Holford  v.  Bailey  (J)  ;  Simpson  v. 
Z?«irfy  (A) ;  Berridge  v.  fFiirrf  (/) ;  Lord  v.  TAe  Commis- 
sioners for  Sydney  (m) ;  Lamb  v.  Newbiggin  («)  ;  Za(/y 
Hamilton  v.  The  Marquis  of  Donegal^  in  error  (o);  2%^ 
Zorrf  Advocate  v.  Hamilton  (p);  Sir  Robt.  Menzies  v. 
Macdonald  {General)  (y) ;  TAe  2?uA€  of  Devonshire  v. 
Hodnett  (r);  Z^J  Templemore  v.  Allen  (s);  Little  v. 
Wingfieldit). 

Cur.  adv,  vult. 


1868. 
Marshall 

V. 

Ullbswatsb 

Steam 
Nayigation 
Company. 


Judgment  was  now  delivered  as  follows. 


WiGHTMAN  J.  I  proceed  to  deliver  the  judgment  of 
my  brother  Mellor  and  myself. 

The  evidence  in  this  case  was  of  a  very  indecisive 
character,  and  we  have  felt  some  doubt  as  to  the  decision 
at  which  we  ought  to  arrive.  Upon  the  argument  on 
the  rule,  several  questions  were  discussed  which  it  is  not 
necessary  for  us  to  determine,  as  we  must  dispose  of  this 


(a)  2  Salk,  637;  8.  C.  Carth,  286.            (b)  1  T.  R,  358. 

(c)  1  3f.  #  A  G52.  (d)^B.4'  a  485. 

(«)  5  A  #•  C.  876.  {f)TB.^  C.  3(H. 

(^)  1  ^.  #  ^.  654.  (h)  SA.^E.  314. 

(t)  8  Q.  B,  1000;  reversed  on  error,  13  Id.  426. 

{Jk)  8  a  B,  N,  8.  433.       -  (0  10  C,  B,  N.  S.  400. 

(m)  12  Moo,  P.  a  a  473.  (n)  1  C.  #  JT.  549. 

(o)  3  Rid^.  Cos.  in  Pari.  267.  (p  )  1  it/^cj.  H.  L.  C.  46. 

(g)  2  itf ocj.  J5r.  X.  (7. 463.  (r)  1  JSTw^f .  #  Br.  322. 

(«)  8  /w*  Law  Rep.  IW.  (0  8/mA  Com,LawRep,279. 
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1863.       case  upon  the  evidence  and  admissions  which  were  given 

Mabahall"  at  the  trial.    Whether  the  soil  of  lakes^  like  that  of 

Ulleswateb  fresh  water  rivers,  prim^  facie  belongs  to  the  owners  of 

Steam       ^y^g  |^jj j  ^j.  ^f  ^y^^  manors  On  either  side  ad  medium 

Piavigation 

Company,     filum  aquse^  or  whether  it  belongs  prim&  facie  to  the 
King^  in  right  of  his   prerogative,  {Com.  Dig.^  Prtt- 
rogative  (D.  50)  ;  Hak  de  Jure  Maris,  c  1),  it  is  not  in 
this  case  necessary  to  determine ;  for  it  is  clear  upon 
the    authorities    that  the  soil  of   land  covered  with 
water  may,  together  with  the  water  and  the  right  of 
fishery  therein,  be  specially  appropriated  to  a  third  per- 
son,  whether  he  have  land  or  not  on  the  borders  thereof 
or  adjacent  thereto.     It  may  be  inferred  firom  the  cri- 
deuce  and  admissions  in  this  case,  that  the  barouj  of 
Barton  included  that  portion  of  the  lake  of  Ulkswater 
which  is  within  the  county  of  Westmoreland,  extending 
as  it  appears  to  about  the  middle  of  the  lake;  and  it 
would  seem  that  before  the  reign  of  King  Edward  the 
First,  and  before  the  statute  "  Quia  Emptores'*  (2  B/. 
Com,  91),  and  the  declaratory  extensions  thereof  by  lie 
statutes  of  Edward  the  Second  and  Edward  the  Third, 
the  manor  of  Patterdale  with   other  manors,  were  by 
subinfeudation  carved  out  of  the  barony  of  Barton,  ind 
apparently  the  manor  of  Patterdale  had  assigned  to  it 
that  portion  of  the  lake  called  Ullestoater  Head,  whidi 
comprises  within  its  boundaries  the  locus  in  quo;  and 
that  by  another  subinfeudation  the  manor  of  Glewrid' 
ding  was  carved  out  of  the  manor  of  Patterdale.    It 
appears  to  us  that  the  manor  of  Glenridding  did  not 
include  any  portion  of  the  lake,  orany  property  therein; 
for  in  the  conveyance  of  the  12th  August,  1640,  bonxi 
Mr.  Richard  Threlkeld  to  Mrs.  Joanna  Mounsey,  there  is 
no  mention  of  any  interest  in  the  lake  of  UUepcaUfl 
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but  by  the  deed  of  feoflFment  of  1741,  made  between  1863. 
Edward  Hodgson,  of  Blawick,  in  Patterdale,  and  George  Marshall 
Mounsey,  of  Patierdak  Hall,  the  former,  for  the  consi-  xTlleswater 
deration  therein  mentioned,  aliened,  bargained,  sold,  j^^l*^. 
enfeoffed  and  confirmed  nnto  George  Mounsey,  his  heirs  Company. 
and  assigns  for  ever,  ''all  that  part  of  his,  the  said 
Edward  HodgsofC^  fishery  in  Hulhwater  Head,  situate 
and  being  on  the  w^st  side  of  the  mouth  of  the  river 
Goldrill,  called  the  Eah,  that  is  to  say,  from  the  eastern 
bank  or  shore  of  the  said  river  westward,  through  Parhside 
Field,  as  far  as  the  said  fishery  extendeth,  yielding  and 
paying  therefor,  yearly  and  every  year,  unto  Edward 
Hassell,  Esq.,  his  heirs  and  assigns,  on  the  usual  rent 
days  a  yearly  free  rent  of  fower  pence.''  Upon  this  deed 
of  feoffment  livery  of  seisin  appears  to  have  been  duly 
made.  It  further  appears  from  the  extracts  from  the 
court  rolls  of  the  manor  of  Patterdaky  member  of  the 
barony  of  Barton,  under  date  the  28th  July,  1783,  that 
in  a  survey  and  rental  of  the  said  manor,  the  name  of 
John  Mounsey,  Esq.,  was  included  amongst  the  free- 
holders of  such  manor ;  and  under  the  head  of  "  Tene- 
ments out  of  which  the  rent  issues"  we  find  him  charge- 
able with  several  rents,  amongst  which  is  the  rent  of  Ad, 
for  *'  part  of  High  Blawick  Fishery  ;*'  and  under  date 
of  the  19th  July,  1809,  we  find  John  Hodgson  and  Anthony 
Harrison  each  charged  with  a  similar  rent  of  \s,  6d.  in 
respect  of  "  Low  Blawick  Fishery'^  and  "  High  Blawick 
Fishery.^'  Now  in  the  feoffment  of  1741  the  descrip- 
tion of  fishery  is  left  uncertain ;  but,  inasmuch  as  the 
deed  which  conveyed  it  was  a  feoffment  with  livery  of 
seisin  duly  indorsed,  and  as  it  was  conveyed  subject  to  a 
free  rent  of  four  pence  to  Mr.Hassell,  then  lord  of  the  manor 
of  PaiUrdale,  and  which  it  appears  from  the  court  rolU 
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1863.       of  that  manor  was  subsequently  duly  rendered,  we  a 

IIauball    driven  to  the  conclusion  that  the  fishery  conTcyed  mu 

ULiiJwATn  ^^^^  '^^^  ^  sereral  fishery,  and  presnmably  indoA 

Strtm        ^Ijp  gQJi  thereof.     A  feoffment  with  livery  of  seisin  woo 

C<'Oi^nj.     not  be  appropriate  to  the  conyeyance  of  an  incorpoR 

right,  although  it  might  if  the  livery  were  "  seconda 

formam  chartae"  so  operate  {Cam.  Dig.y  tit.  Feqffmn 

(A.  2) ) ;  and  a  free  rent  of  Ad.  was  incapable  of  bdi 

reserved  out  of  an  incorporeal  inheritance  by  a  oomnK 

person ;  Co,  Litt ,  by  Hargrove  and  Butler,  47  a.  note  (284 

Com.  Dig.,  Rent (JS,Z)',  Bac.Ah.,  Reni(B.).     Mr./^cfc 

ing,  in  his  able  argument,  relied  very  much  on  certai 

expressions  in  the  judgment  of  this  Court  in  TTie  Ihii^ 

Somerset  V.  Fngweli  (a),  in  which  it  was  held  that  a  sever 

fishery  in  a  navigable  river,  created  before  Magna  Chart 

did  not  carry  \\ith  it  the  ownership  of  the  soil,  but  vj 

an  incorporeal,  and  not  a  territorial  franchise ;  and  I 

relied  upon  the  passage  from  Co.  Litt.  4  &,  there  atei 

"  If  a  man  be  seised  of  a  river,  and  by  deed  do  grai 

separaiem   piscariam   in  the  same,  and    maketh  livei 

of   seisin  secundum  formam  chartce,  the    soil  doth  n< 

passe/^     The  doctrine  of  this  passage  has  been  the  sol 

ject  of  much   controversy,   as   appears    from   note  (2 

commenting  upon  it,  and  note  (181)  commenting  upa 

Co.  Litt.  122  fl. ;  and  it  must  now  be  taken  as  esti 

blished  by  the  authority  of   Holford  v.  Bailey  (ft),  thi 

"the  allegation  of  a  several  fishery,  primfi  fade,  io 

ports  ownership  of  the  soil,  though  they  are  not  ncoa 

sarily  united/^     In  the  same  case,  in  error,  Parke  B 

in   delivering  the  judgment   of  the  Court    (18   Q.  B 

444— 5),  says: — "A  several  fishery  is  no  doubt,  priu^ 

facie,  to  be  assumed  to  be  in  the  soil  of  the  defendani 

(a)  5  R  4'  C.  87o.  884.  (A)  8  Q,  B.  1000.  1016l 
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and  therefore  Kberum  tenementum  is  a  good  plea ;  and  1863. 
the  plaintiff  must  reply  by  shewing  a  grant  of  a  several  Marshall 
fishery  or  a  prescriptive  right  to  one/*  These  decisions  Ulleswateb 
are  in  conformity  with  the  rule  stated  in  the  later  editions  NaTigation 
of  Blackstone's  Commentaries,  vol.  2,  p.  39  :  "  Hejthat  ^"^^7- 
has  a  several  fishery  must  also  be  (orj  at]]  least  derive 
his  right  from)  the  owner  of  the  soil.'*  The  case  of  The 
Duke  of  Somerset  v.  Fogwell  {a)  in  no  sense  conflicts  with 
these  authorities.  It  was  a  several  fishery  in  a  navigable 
river  within  the  flux  and  reflux  |of  the  tide,  and  the 
presumption,  in  the  absence  of  proof  to  the  contrary, 
was,  under  the  circumstances,  that  the  soil  of  the  river 
remained  in  the  king ;  and  although  there  are  expres- 
sions adopting  the  passage  in  Co.  Litt.,  that,  as  between 
subject  and  subject,  "  a  grant,  followed  up  by  livery, 
which  properly  applies  to  a  thing  corporeal,  did  not 
convey  the  soil,  livery  being  made  secundum  formam 
chartce"  we  think  that  these  expressions  must  be  inter- 
preted with  reference  to  the  circumstances  of  that  case. 
It  appears  to  us  that,  in  the  absence  of  proof  to  the 
contrary,  we  ought  in  this  case  to  presume,  from  the 
fiu;t  of  the  reservation  of  "  a  free  or  quit  rent,"  that 
such  an  estate  must  have  been  originally  conveyed  by 
the  owner  of  the  manor  of  Patterdale  to  some  predecessor 
in  title  to  Hodgson^  the  party  conveying  by  the  feoffment  of 
1741,  as  that  such  a  rent  could  be  reserved  out  of  it, 
and  inasmuch  as  such  a  rent  could  not  be  reserved  by 
a  common  person  out  of  an  incorporeal  inheritance,  a 
corporeal  inheritance  must  be  presumed  to  have  been 
granted,  and  we  think  that  the  feoffment  of  1741,  which 
affected  to  convey  the  fishery  in  question,  subject  to  the 
usual "  free  rent  of  fower  pence,"  to  Mr.  Hassell,  operated 
(a)  bB.fC.B7o. 
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1863.        ^  convey  the  same  estate  to  George  Mounuy  as  was 

Marshall"  possessed  by  Hodgson.    In  this  view  of  the  case,  the 

u     ^'  AT«a   stipulation  in  the  conveyance  of  1807  by  John  Moun- 

Steam        sev  to  the  Rev.  Henry  Askew  (under  whom  the  defend- 
Navigation         ^  ^  ^  ^  , 

Company,  ants  claim),  carefully  guarding  the  limited  grant  of  a 
right  to  fish  in  his  fishery  in  Ulkswater  Lake,  so  as  not 
to  '^  injure  the  said  John  Mounsey  in  the  freehold  and 
enjoyment  of  the  said  fishery  otherwise  than  as  aboTe 
mentioned/^  becomes  intelligible  and  consistent. 

Inasmuch,  therefore,  as  the  pier  in  question  has  been 
erected  upon  the  soil  of  that  part  of  the  lake  which  is 
comprehended  in  the  fishery  conveyed  to  Mr.  MarshaU 
by  the  deed  of  December,  1823,  subject  to  the  free  or 
quit  rent  of  four  pence  to  Mr.  Hassell,  the  present  lord 
of  the  manor  of  Patterdak,  we  think  that  our  judgment 
must  be  for  the  plaintifi^,  and  the  rule  obtained  by  Kr. 
Pickering  must  be  discharged. 

CocKBURN  C.  J.  I  am  desirous  to  have  it  understood 
that  in  concurring  with  my  learned  brothers  in  ^ 
charging  this  rule,  I  am  acting,  not  upon  my  own 
conviction,  but  in  deference  to  authorities,  by  which, 
sitting  here,  I  deem  myself  bound,  but  which,  if  I  were 
sitting  in  a  Court  of  appeal,  I  should  consider  myself 
called  upon  to  canvass. 

I  agree  with  the  rest  of  the  Court  in  thinking 
that  if  the  right  to  a  several  fishery,  as  such,  is  con- 
sistent with  the  ownership  of  the  soil, — k  fortiori  if 
prima  facie  it  is  to  be  taken  as  implying  such  owner- 
ship— there  is  evidence  in  this  case,  in  the  reserra- 
tion  of  the  quit  rent  and  the  fact  of  the  grant  of  the 
fishery  to  the  plaintiff's  predecessor  having  been  accom- 
panied by  livery  of  seisin,  to  lead  to  the  conclusion  that 
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the  ownership  of  the  soil  was  here  united  with  the        1863. 

fieveral  fishery.     My  difficulty  arises  from  my  inability     mambuall^ 

to  assent  to  the  doctrine  that  upon  the  grant  of  a  several    xJllmwatwi 

fishery  the  ownership  of  the  soil  and  the  right  of  fishery     j^^^q^ 

are  to  be  taken  to  be  united.     It  is  certain  that  both      Company. 

Bractan  and  Sir  E.  Coke  considered  a  several  fishery  as 

a  thing  essentially  distinct  from  the  ownership  of  the 

soil.     Lord  Coke  {Co.  Litt.  4&)  expressly  lays  it  down 

that   by  the  grant  of  a  several  fishery^  even  when 

accompanied    by  livery  of   seisin  secundum  formam 

chartse,  the  soil  does  not  pass^  but^  if  the  water  becomes 

dry^  the  grantor  shall  have  the  soil.    The  language  of 

Lord  Coke  is  precise  and  positive^  and  is  well  deserving 

of  attention.     He  says : — ''  K  a  man  be  seised  of  a 

river,  and  by  deed  do  grant  separalem  piscariam  in  the 

same^  and  maketh  livery  of  seisin  secundumfomiam  c/iarta, 

the  soile  doth  not  pass^  nor  the  water,  for  the  grantor 

may  take  water  there ;  and  if  the  river  become  drie,  he 

may  take  the  benefit  of  the  soile ;  for  there  passed  to  the 

grantee  but  a  particular  right,  and  the  livery  being  made 

secundum  formam  charicB,  cannot  enlarge  the  grant.    For 

the  same  reason,  if  a  man  grant  aquam  suam,  the  soile 

shall  not  passe,  but  the  pischary  within  the  water  passeth 

there  with.'' 

Now,  independently  of  the  high  authority  of  Lord 
Coke  on  such  a  matter,  I  must  say  that  this  doctrine 
appears  to  me  the  only  one  which  is  reconcilable  with 
principle  or  reason.  It  is  admitted  on  all  hands  that  a 
several  fishery  may  exist  independently  of  the  owner- 
ship of  the  soil  in  the  bed  of  the  water.  Why  then 
should  such  a  fishery  be  considered  as  carrying  with  it, 
in  the  absence  of  negative  proof,  the  property  in  the 
soil  ?     On  the  contrary,  it  seems  to  me  that  there  is 
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1863.  every  reason  for  holding  the  opposite  way.     The  i 

Mabsball  ^^  water  for  the  purpose  of  fishing  is,  when  the  fish^ 

UixnwATKE  ^  united  with  the  ownership  of  the  soil,   a  right  in 

Steam  dental  and  accessory  to  the  latter.     On  a  srant  of  t 

NaTigation  ■'  ^ 

Companj.  land,  the  water  and  the  incidental  and  acoesacnry  right 
fishing  would  necessarily  pass  with  it.  If,  then,  the  i 
tention  be  to  convey  the  soil,  why  not  convey  the  land 
once,  leaving  the  accessory  to  follow  ?  Why  grant  tl 
accessory  that  the  principal  may  pass  incidentally 
Surely  such  a  proceeding  would  be  at  once  ill(^ 
and  unlawyerlike.  The  greater  is  justly  said  to  con 
prehend  the  less,  but  this  is  to  make  the  conyerse  ( 
the  proposition  hold  good.  A  grant  of  land  carrii 
with  it,  as  we  all  know,  the  mineral  whic^  may  l 
below  the  surface.  But  who  ever  heard  of  a  grant  ( 
the  mineral  carrying  with  it  the  general  ownership  c 
the  soil  ?  Why  should  a  different  principle  be  applie 
to  the  grant  of  a  fishery,  which  may  be  said  to  be  J 
grant  of  that  which  is  above  the  surface  of  the  soil,  ai 
a  grant  of  the  mineral  is  a  grant  of  that  which  is  be 
low  it  ?  Nor  should  it  be  forgotten  that  the  opposite 
doctrine  involves  the  startling  and  manifest  absurdity 
that  should  the  water  be  diverted  by  natural  causes  or 
become  dry,  the  fishery,  which  was  the  primary  and 
principal  object  of  the  grant,  would  be  gone,  and  the 
property  in  the  soil  which  only  passed  incidentally  and 
as  accessory  to  the  grant  of  the  fishery,  would  remain. 

I  must  further  observe  that,  if  I  felt  myself  at 
liberty  to  follow  my  own  view  of  the  law  in  this 
respect,  I  should  not  feel  any  serious  difficulty  in 
dealing  with  the  two  principal  facts  relied  on  as  sap* 
porting  the  position  that  the  property  in  the  soil 
passed  with  the  grant  of  the  fishery.     It  may  be  ihal^ 
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in   strictness,  a  quit  rent  is  not  properly  reservable        1863. 
on   the  grant   of  an  incorporeal  hereditament.     But,     Marshall" 
if  the  law  were  clear  that  the  grant  of  a  several  fishery    Ulleswatbr 
carried  with  it  no  right  to  the  soil,  the  fact  that  a  quit     N^^tion 
rent  had  been  reserved  by  the  lord  of  the  manor  by     Company, 
whom  the  grant  was  originally  made  would  only  shew 
that  the  parties  had  been  mistaken  in  supposing  that  a 
quit  rent  could  be  reserved  on  such  a  grant.     So,  again, 
the  fact  that  livery  of  seisin  had  been  resorted  to  to 
give  efiect  to  the  grant  would  only  shew  that  the  parties 
erroneously  supposed  that  this  form  of  conveyance  was 
necessary,  or  at  all  events  was  available  to  effect  their 
purpose.     These  things  would  not,  to  my  mind,  convert  • 
a  grant  of  the  use  of  the  surface  of  the  soil  for  a  specific 
purpose  into  a  grant,  inferentialiy,  of  the  soil  itself.    In- 
deed, in  the  case  put  by  Lord  Cohe,  he  assumes  that  the 
grant  of  the  fishery  has  been  accompanied  by  livery  of 
seisin,  yet  lays  it  down  that  this  will  not  have  the  effect 
of  making  the  freehold  in  the  soil  pass. 

Nevertheless,  however  strong  may  be  my  own  opinion 
on  this  question  I  think  the  authorities  on  it  are  too  cogent 
to  be  overruled  except  in  a  Court  of  appeal.  In  Holford 
V.  Bailey  (a).  Lord  Denman,  in  delivering  the  considered 
judgment  of  this  Court,  says,  p.  1016,  "  No  doubt  the 
allegation  of  a  several  fishery,  prima  facie,  imports  owner- 
ship of  the  soil,  though  they  are  not  necessarily  united." 
And  the  same  doctrine  is  enunciated  by  Parke  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  the  same  case  (i).  And  though,  in  both  in- 
stances, the  doctrine  may  be  said  to  have  been  extra- 

(a)  8  C  B,  1000.  (b)  13  Q.  B.  426.  444. 
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1868.       judidalj  as  being  unnecessary  to  the  decisioD^  which 
MabshaliT  turned  on  the  question  whether  trespass  would  lie  for 
Ulleswatbe   disturbance  of  a  several  fishery,  the  affirmatire  of  which 
Steam        ^^  i^^^  qq  grounds  altogether  independent  of  the 
Company,      ownership  in  the  soil,  yet  it  cannot  be  denied  that  these 
dicta  occurring  in  the  considered  judgments  of  the 
Courts  are  entitled  to  very  great  weight.     And  in  the 
learned  note  to  fol.  122  a.  of  Hargrove  and  Butla^% 
edition  of  Coke  upon  Littleton,  the  annotator,  after  pan- 
ing  in  review  the  conflicting  authorities  on  this  subject, 
concludes — I  cannot  but  think  contrary  to  the  effect  of 
his  own  reasoning — that  the  true  doctrine  on  this  sob- 
.  ject  is  that  a  several  piscary  is  presumed  to  compre- 
hend the  soil  till  the  contrary  appears.     I  feel  that  in 
disposing  of  this  rule  we  ought  to  yield  to  the  authoritj 
of  these  opinions,  but  entertaining  myself  individuallf 
a  very  different  view,  I  am  desirous  to  have  it  known 
that  while  I  submit  to  them  I  am  far  from  acquiescing 
in  them. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 
Behn  against  Burness. 

1.  In  policies  of  insurance  and  charter  parties,  the  word  "warranty" 
is  synonymous  with  "  condition."  "Per  Erie  C.  J.,  Pollock  C.  B.,  Williams 
Bud  Keating  J  J.,  and  Channell  B. 

2.  A  "representation"  is  a  statement,  or  assertion,  made  by  one  party 
to  the  other,  before  or  at  the  time  of  a  cx)ntract,  of  some  matter  or  cir- 
cumstance relating  to  it.    Per  the  same  Judges. 

3.  Although  a  representation  is  sometimes  contained  in  the  written 
instrument,  it  is  not  an  integral  part  of  the  contract ;  and,  consequently 
the  contract  is  not  broken  though  the  representation  proves  to  bo  untrue ; 
nor  (with  the  exception  of  the  case  of  policies  of  insurance,  at  all  events 
marine  policies,  which  stand  on  a  peculiar  anomalous  footing)  is  such 
untruth  any  cause  of  action,  nor  has  it  any  efficacy  whatever,  unless  the 
representation  was  made  fraudulently,  either  by  reason  of  its  bein?  made 
with  a  knowledge  of  its  untruth,  or  by  reason  of  its  being  maide  dis- 
honestly, with  a  reckless  ignorance  whether  it  was  true  or  untrue.  Per 
the  same  Judges. 

4.  Whether  a  descriptive  statement  in  a  written  instrument  is  a  mere 
representation  or  a  substantive  part  of  the  contract  is  a  question  of 
construction  which  the  Court,  and  not  the  jury,  must  determine.  Per 
the  same  Judges. 

5.  When  that  question  is  raised  by  pleading,  the  Court  may,  in  aid 
of  the  construction,  take  into  consideration  the  surrounding  circum- 
stances ;  such  as  the  circumstances  under  which,  and  the  purposes  for 
which,  the  charter  party  was  entered  into :  aliter  if  the  question  is  raised 
by  demurrer  or  on  an  application  for  judgment  non  obstante  veredicto. 
^er  the  same  Judges. 

6.  If  the  former,  the  question  arises  whether  that  part  of  the  con- 
tract is  a  condition  precedent  or  onljr  an  independent  agreement,  a  breach 
of  which  will  not  justify  a  repudiation  of  the  contract,  but  will  onlv  be 
a  cause  of  action  for  a  compensation  in  damages.    Per  the  same  Judges. 

7.  With  respect  to  statements  in  a  contract  descriptive  of  the  subject- 
matterof  it,  or  of  some  material  incident  thereof,  the  true  doctrine  is  that, 
generally  speaking,  if  the  descriptive  statement  was  intended  to  be  a  sub- 
gtantive  part  of  tke  contract^  it  is  to  be  regarded  as  a  warrantv,  that  is  to 
say,  a  condition  on  the  failure  or  non  performance  of  which  the  other 
party  may,  if  he  is  so  minded,  repudiate  the  contract  in  toto,  and  so  be 
relieved  from  performing. his  part  of  it,  provided  it  has  not  been  partially 
executed  in  his  favour.  If,  indeed,  he  has  received  the  whole  or  any 
substantial  part  of  the  consideration  for  the  promise  on  his  part,  the 
warranty  loses  the  character  of  a  condition,  or,  to  speak  perhaps  more 
properly,  ceases  to  be  available  as  a  condition,  and  becomes  a  warranty 
in  the  narrower  sense  of  the  word — viz.,  a  stipulation  by  way  of  agree- 
ment, for  the  breach  of  which  a  compensation  must  be  sought  in  damages. 
Per  the  same  Judges. 

8.  The  position  that  a  statement  of  this  kind  in  a  charter  party  which 
may  be  regarded  as  a  mere  representation  if  the  object  of  the  charter 
party  be  still  practicable,  may  be  constmed  as  a  warranty,  if  that  object 
turns  out  to  be  frustrated,  denied  to  be  law.     Per  the  same  Judges. 

9.  By  memorandum  of  charter  party,  dated  London,  it  was  agreed 
between  A.  R,  therein  described  as  "  owner  of  the  good  ship  or  vessel 
called  The  M.y  of  420  tons  or  thereabouts,  nov)  in  the  port  of  Amsterdam,^* 
sod  C,  D.,  that  the  said  ship,  being  tight,  staunch,  strong,  and  every 
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•t  o/«n  way  fitted  and  ready  for  the  Toyage,  should,  "  with  all  possible  despatdi, 

xoDo.  proceed  direct  to  N.  &c."     In  an  action  by  the  ship  owner  against  the 

Bmw  charterer  for  not  loading  the  agreed  cargo  :  held,  by  Erie  C.  3.,  PUlock 

C.  B.,  Williams  and  Keatina  J  J.,  and  Channell  B.,  reyersing  the  judg- 

BiTiucEM        nient  of  the  Court  of  Queen  s  Bench, 

•  L  That  the  words  "  now  in  the  port  of  AmMerdanC  amounted  to  a 

warranty  or  condition  precedent  to  the  contract  that  the  ship 
was  there  at  the  time  of  making  the  memorandum  of  charter- 

Earty. 
at  the  question  was  properly  raised  by  a  plea  that  at  the  time 
of  making  the  charter-party,  time  and  the  then  situation  of  the 
ship  were  material  and  essential  parts  of  the  contract :  although 
it  should  seem  the  question  might  also  be  raised  by  pleading 
the  material  circumstances  on  which  the  defendant  relied  ai 
leading  to  the  construction  which  the  plea  sought  to  put  on  the 
instrument. 

T^HE  defendant  having  brought  error  on  the  jadgment 
in  this  ease  (see  the  report  in  the  Court  below,  voL  1, 
p.  877),  it  was  argued,  on  the  26th  November,  1862, 
before  Erle  C.  J.,  Pollock  C.  B.,  Williams  and  Keat- 
ing JJ.,  and  Channell  B. 

Honyman  {Bavill  with  him),  for  the  defendant,  dted 
Cockbum  V.  Alexander  (a);  Glaholm  v.  Hays  (i);  OUne 
V.  Booker  (c);  Oliver  v.  Fielden  (rf);  Tarrahochia  ▼. 
Hickie  {e);  Croockewit  v.  Fletcher  (f);  Hunt  v.  Vf 
borne  (y) ;  Cranston  v.  Marshall  (A) ;  Bannerman  ▼. 
Ifhite  (/) ;  Van  Bayyen  v.  Baines  (A). 

Manisty  (Maclachlan  with  him),  contrk,  cited  Freeman 
\.  Taylor  {I);  Seeyery.  Duthie(m);  J?arA«r,  appellant,  ▼. 
Windle,  respondent  (n);  Glaholm  v.  IIays{b);  ElUat  t. 
Fon  Glehn  {o);  Dimech  v.  Corlett  (/?). 

Honyman,  in  reply.  Cur.  adv.  vuH. 

(a)  6  a  B.  791.  (h)  2M.fGr.  257. 

(e)  1  Exch.  416.  (d)  4  Exch,  135. 

(e)  1  H.  ^  N.  183.  if)  1  H.  #  K.  803. 

(Sf)  ISC,  B.  144.  ^A)  5  Exck.  395. 

(i)   10  C.  B.  N.  S.  844.  850.  (k)  9  Exck.  623. 

(I)  8  Bing.  124.  (w)  8  C.  B,  N.  8.  45. 

(n)  6  E,  ^'  B.  675.  {o)  13  Q.  B.  632. 
(p)  12  Mno.  P.  C.  a  199. 
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The  judgment  of  the  Court  was  now  delivered  by  i863. 

Bbhn 
Williams  J.     The  question  in  this  case  is,  whether      ^   ^• 

the  statement  in  the  charterparty,  that  the  ship  is  "  now 

in  the  port  of  Amsterdam^*  is  a  '^  representation  '^  or  a 

*'  warranty/*  using  the  latter  word  as  synonymous  with   l/^ 

*'  condition ;''  in  which  sense  it  has  been  for  many  years 

understood  with  respect  to  policies  of  insurance   and 

charterparties. 

It  may  be  expedient  to  commence  the  consideration 
of  this  question  by  some  examination  into  the  nature  \/ 
of  representations.  Properly  speaking,  a  representation 
is  a  statement,  or  assertion,  made  by  one  party  to  the 
other,  before  or  at  the  time  of  the  contract,  of  some 
matter  or  circumstance  relating  to  it.  Though  it  is 
sometimes  contained  in  the  written  instrument,  it  is  not 
an  integral  part  of  the  contract;  and,  consequently  the  con- 
tract is  not  broken  though  the  representation  proves  to 
be  untrue ;  nor,  (with  the  exception  of  the  case  of  policies 
of  insurance,  at  all  events  marine  policies,  which  stand 
on  a  peculiar  anomalous  footing)  is  such  untruth  any 
cause  of  action,  nor  has  it  any  eflScacy  whatever,  unless 
the  representation  was  made  fraudulently,  either  by 
reason  of  its  being  made  with  a  knowledge  of  its  untruth, 
or  by  reason  of  its  being  made  dishonestly,  with  a  reckless 
ignorance  whether  it  was  true  or  untrue.  (See  Elliot  v. 
Von  Glehn  {a) ;   Wheelton  v.  Hardisty  (A). ) 

If  this  be  so,  it  is  difficidt  to  understand  the  distinc- 
tion which  is  to  be  found  in  some  of  the  treatises,  and  is 
in  some  degree  perhaps  sanctioned  by  judicial  autlio- 
rity  (see  Barker^  appellant,  ^iwrf/^,  respondent  (c),)  that 

(fl)  13  Q.  B,  632.  ih)  8E.4'B.232;  on  appeal,  8  Id.  285. 

(^)  eE.4-B.  676.  680. 

VOL.  JII.  .  3d  b.  &  s. 
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1868.       a  representation,   if  it  di£FerB  from  tbe  truth  to  an 
j^^^^f        unreasonable  extent,  may  affect  the  vahdity  of  the  con- 
BvRNEst.      t^c*-     Where,  indeed,  the  misrepresentation  is  so  gross  J 
as  to  amount  to  sufficient  evidence  of  fraud,  it  is  obfioiu  I 
that  the  contract  would  on  that  groimd  be  voidable. 

Though  representations  are  not  usually  contained  is  tbe 
written  instrument  of  contract,  yet  they  sometimes  arCi 
But  it  is  plain  that  their  insertion  therein  cannot  alter 
their  nature.  A  question  however  may  arise,  wbetlier 
a  descriptive  statement  in  the  written  instrument  is  a  I 
mere  representation,  or  whether  it  is  a  substantive  part ' 
of  the  contract.  This  is  a  question  of  oonstructicm  which 
the  Court,  and  not  the  jury,  must  determine.  If  the 
Court  should  come  to  the  conclusion  that  such  a  statement 
by  one  party  was  intended  to  be  a  substantive  paii  of 
his  contract,  and  not  a  mere  representaticm,  the  often 
discussed  question  may,  of  course,  be  raised, whether tUs 
part  of  the  contract  is  a  condition  precedent,  or  only  an 
independent  agreement,  a  breach  of  which  will  not  jnstiff 
a  repudiation  of  the  contract,  but  will  only  be  a  cauae 
of  action  for  a  compensation  in  damages.  In  the  con- 
struction of  charter  parties,  this  question  has  often  been 
raised,  with  reference  to  stipulations  that  some  future 
thing  shall  be  done  or  shall  happen,  and  has  given  rise 
to  many  nice  distinctions.  Thus  a  statement  that  a  vesMl 
is  to  sail,  or  be  ready  to  receive  a  cargo,  on  or  before  s 
given  day,  has  been  held  to  be  a  condition  (see  Glakok 
V.  Hat/s  (a) ;  Oliver  v.  Fielden  (i) ;  CroockewU  v.  2%-\ 
cher  (c) ;  Seeger  v.  Dvthie  (d)  ),  while  a  stipulation  tbsl\ 
she  shall  sail  with  all  convenient  speed,  or  within  a  rea-v 
sonable  time,  has  been  held  to  be  only  an  agreement  * 

(a)  2M.4-Q.  257.  (b)  4  Exck.  135. 

(<?)  1  ff.  4-  N,Sd3,  (d)  8  a  B.  N.  S,  41 
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(see  Tarrabochia  v.  Hickie(a);  Dimech  v.  Corktt  (A); 
CUpsham  v.  Vertue  (c).)  But  with  respect  to  statements 
in  a  contract  descriptive  of  the  subject-matter  of  it^  or 
of  some  material  incident  thereof^  the  true  doctrine, 
established  by  principle  as  well  as  authority,  appears  to 
be,  generally  speaking,  that  if  such  descriptive  statement 
tta$  intended  to  be  a  substantive  part  oftlie  contract,  it  is  to 
be  regarded  as  a  warranty,  that  is  to  say,  a  condition  on 
the  failure  or  nonperformance  of  which  the  other  party 
may,  if  he  is  so  minded,  repudiate  the  contract  in  toto, 
and  so  be  relieved  from  performing  his  part  of  it,  pro- 
idded  it  has  not  been  partially  executed  in  his  &vour. 
If,  indeed,  he  has  received  the  whole  or  any  substantial 
part  of  the  consideration  for  the  promise  on  his  part,  the 
warranty  loses  the  character  of  a  condition,  or,  to  speak 
perhaps  more  properly,  ceases  to  be  available  as  a  condi- 
tion, and  becomes  a  warranty  in  the  narrower  sense  of 
the  word— viz.,  a  stipulation  by  way  of  agreement,  for 
die  breach  of  which  a  compensation  must  be  sought  in 
damages  (see  Ellen  v.  Topp  (d),  Graves  v.  Leffff  (e) ;  adopt- 
ing the  observations  of  Seijt.  Williams  on  the  case  of 
Boone  v.  E^  (/),  in  1  Saund.  320  d,  6th  ed, ;  Elliot 
T.  Von  Glehn  (y).)  Accordingly,  if  a  specific  thing  has 
been  sold,  with  a  warranty  of  its  quality,  under  such 
dzcumstances  that  the  property  passes  by  the  sale,  the 
vendee  having  been  thus  benefited  by  the  partial  exe- 
cation  of  the  contract,  and  become  the  proprietor  of 
the  thing  sold,  cannot  treat  the  failure  of  the  war- 
ranty as  a  condition  broken  (unless  there  is  a  special 


1863. 


Behn 

V. 
BURKEM. 


(«)  lH.fN.  183. 

(e)  6g.J5.266. 

(#)  9Exch,709-7ie. 


(b)  12  Moo,  P.  C.  a  199. 
(d)  6  Exch.  424—441. 
(/)lH.£l,27S,note(a), 
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1863.        stipulation  to  that  effect  in  the  contract ;  see  Bannemum 
Behh        v.  White\ay) 'y  but  must  have  recourse  to  an  action  for 
BU&NS88.      damages  in  respect  of  the  breach  of  warranty.     But  in 
cases  where  the  thing  sold  is  not  specific,  and  the  pro- 
perty has  not  passed  by  the  sale,  the  vendee  may  refuse 
to  receive  the  thing  proffered  to  him  in  performance  of 
the  contract,  on  the  ground  that  it  does  not  correspond 
with  the  descriptive  statement,  or  in  other  words,  that 
the  condition  expressed  in  the  contract  has  not  been 
performed.     Still  if  he  receives  the  thing  sold,  and  has 
the  enjoyment  of  it,  he  cannot  afterwards  treat  the  des- 
criptive statement  as  a  condition,  but  only  as  an  agree- 
ment, for  a  breach  of  which  he  may  bring  an  action  to 
recover  damages. 

In  the  present  case,  as  the  defendant  has  not  recdved 

I  any  benefit  or  advantage  under  the  contract,  bnt  has    « 
wholly  repudiated  it,  the  question  is  simply  whether,  in  ^ 
the  true  construction  of  the  charter  party,  the  Courts 
ought  to  infer  that  the  statement  as  to  the  ship's  bein^^ 
at  that  date  in  the  port  of  Amsterdam  was  meant  to  b^^ 
a  substantive  part  of  the  contract,  or  a  representation^ 
collateral  to  it.   And  this  question  appears  to  be  properly 
raised  by  the  averment  in  the  plea  that  time  and  the 
situation  of  the  vessel  were  essential  and  material  paitf 
of  the  contract.   On  the  trial  of  the  issue  joined  thereon, 
it  was  no  part  of  the  Judge's  duty  to  leave  to  the  jiuy 
any  question  as  to  the  construction  of  the  contract,  or 
the  materiality  of  any  of  its  statements.    It  was  his  fbuc- 
tion  to  construe  the  contract  with  the  aid  of  the  surround- 
ing circumstances  found  by  the  jury,  and  to  decide  for 
himself  whether  the  statement  that  the  ship  was  in  the 

(«)  10  a  Z?.  A'.  5.  844. 
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|Port»  supposing  it  to  be  untrue,  was  an  essential  part  of        1868. 
Ithe  contract,  or  a  mere  representation,  and  to  direct  the         J^J^^ 
jury  to  find  for  the  defendant  or  plaintiff  accordingly,      bubhmi. 
The  question,  it  should  seem,  might  also  be  raised  by 
pleading  the  material  circumstances  (as  was  done  in 
Graces  v.  Legg  (a)),  on  which  the  defendant  relies  as 
leading  to  the  construction  which  the  plea  seeks  to  put 
on  the  instrument.     Unless  one  or  other  of  these  modes 
of  pleading  were  adopted,  the  Court,  in  case  there  should 
be  a  demurrer  to  the  plea,  or  on  an  application  for  judg- 
ment non  obstante  veredicto,  would  be  precluded  from 
taking  the  surrounding  circumstances  into  consideration 
in  aid  of  the  construction. 

It  is  plain  that  the  Court  must  be  influenced  in  the 
^instruction,  not  only  by  the  language  of  the  instrument, 
"but  also  by  the  circumstances  under  which  and  the  pur- 
poses for  which,  the  charter  party  was  entered  into.  For 
instance,  if  it  was  made  in  the  time  of  war,  the  national 
character  of  the  vessel  is  of  such  importance,  that  a 
statement  of  it  in  the  charter  party  might  properly  be 
awarded  as  part  of  the  shipowner's  contract,  and  so  amount- 
ing to  a  warranty ;  whereas,  the  very  same  statement  in  \ 
^he  time  of  peace,  being  wholly  unimportant,  might  well 
be  construed  to  be  a  mere  representation.  So  if  it  were 
ehewn  that  the  charter  party  was  made  for  a  purpose 
such  that,  unless  the  vessel  began  her  voyage  from  the 
port  of  loading  with  her  cargo  on  board  by  a  certain  time, 
it  was  manifest  that  the  object  of  the  charter  party  would 
in  all  probability  be  frustrated,  the  Court  might  properly 
be  led  by  this  circumstance  to  conclude  that  a  statement 
as  to  the  locality  of  the  ship,  coupled  with  a  stipulation 

(a)  9  Exch.  709. 
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1863.       that  she  should  sidl  with  all  conyenient  speed,  was  a 
BsHN        warranty  of  her  then  locality.     But  we  feel  a  difficulty 
Bu&MKsa      ^  acceding  to  the  su^estion  which  appears  to  have  been, 
to  some  extent^  sanctioned  by  high  authority  (see  Dimeek 
y.  Corlett  (a)),  that  a  statement  of  this  kind  in  a  charter 
party,  which  may  be  regarded  as  a  mere  representation 
if  the  object  of  the  charter  party  be  still  practicable,  may 
be  construed  as  a  warranty  if  that  object  turns  out  to 
be  frustrated  ;  because  the  instrument^  it  should  seem, 
ought  to  be  construed  with  reference  to  the  intention  of 
the  parties  at  the  time  it  was  made^  irrespective  of  tiie 
events  which  may  afterwards  occur.     It  is  true  that  in 
some  of  the  cases,  where  the  question  has  been  whether— 
a  stipulation  in  a  charter  party  amounted  to  a  condition,,^ 
the  Court  decided  that  question  in  the  negative,  and 
so  doing  took  occasion  to  suggest  that  neglect  or  dda; 
on  the  part  of  the  shipowner  to  execute  his  part  of 
contract  might  be  a  breach  of  such  an  essential  stipuli^.*- 
tion  on  his  part  as  to  justify  the  charterer  in  treating  tlift  49 
contract  as  brought  to  an  end  thereby,  and  in  refusiim^ 
on  that  account  to  perform  his  part  of  it^  and  further 
suggested  that,  in  deciding  whether  the  breach  on  the 
shipowner's  part  was  of  such  an  essential  stipulation  as 
that  described,  the  Court  might  advert  to  the  fact  whether 
such  breach  had  frustrated  the  whole  object  which  the 
charterer  had  in  view  (see  Freeman  v.  Taylor  {b);  Tom* 
bochia  v.  Hickie  (c);  Dimech  v.  Corlett  (rf).)     But  A« 
Court  did  not,  we  apprehend,  mean  to  intimate  that  the 
frustration  of  the  voyage  would  convert  a  stipulation  into 
a  condition,  if  it  were  not  originally  intended  to  be  on^ 


{a)  12  Moo,  P.  a  a  199.  {b)  8  Bing.  124. 

(r)  1  H.  4-  N,  183.  {d)  12  Moo,  P,  C.  C.  199.224227. 
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The  question  on  the  present  charterparty  is  confined 
bo  the  statement  of  a  definite  fact— jthe  place  of  the  ship 
tt  the  date  of  the  contract.  Now  the  place  of  the  ship 
%t  the  date  of  the  contract^  where  the  ship  is  in  foreign 
parts  and  is  chartered  to  come  to  England,  may  be  the 
inly  datum  on  which  the  charterer  can  found  his  calcu- 
lations of  the  time  of  the  ship's  arriving  at  the  port  of 
bading.  A  statement  is  more  or  less  important  in  pro- 
portion as  the  object  of  the  contract  more  or  less  depends 
apon  it.  For  most  charters,  considering  winds,  markets 
and  dependent  contracts,  the  time  of  a  ship's  arrival  to 
load  is  an  essential  fact,  for  the  interest  of  the  charterer. 
In  the  ordinary  course  of  charters  in  general  it  would 
be  so :  the  evidence  for  the  defendant  shews  it  to  be 
actually  so  in  this  case.  Then,  if  the  statement  of  the 
place  of  the  ship  is  a  substantive  part  of  the  contract, 
it  seems  to  us  that  we  ought  to  hold  it  to  be  a  condition 
iqpon  the  principles  above  explained,  unless  we  can  find 
in  the  contract  itself  or  the  surroimding  circumstances 
reason  for  thinking  that  the  parties  did  not  so  intend. 
If  it  was  a  condition  and  not  performed,  it  follows 
that  the  obligation  of  the  charterer  dependant  thereon, 
ceased  at  his  option  and  considerations  either  of  the 
damage  to  him  or  of  proximity  to  performance  on  the 
part  of  the  shipowner  are  irrelevant.  So  was  the  deci- 
sion of  Glaholm  v.  Hays  (a),  where  the  stipulation 
in  a  charter  of  a  ship  to  load  at  Trieste  was  that  she 
should  sail  from  England  on  or  before  the  4th  February, 
and  the  nonperformance  of  this  condition  released  the 
charterer,  notwithstanding  the  reasons  alleged  in  order 
to  justify  the  nonperformance.  So,  in  Ollive  v.  Booker  (6), 
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(6)  1£kcA.416. 
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1863.  the  statement  in  the  charter  of  a  ship  which  was  to 
BEun  ^o^d  ^t  Marseilles  was  that  she  was  "  now  at  sea,  haying 
BuRNEss  sailed  three  weeks  ago/'  and  it  was  held  to  be  a  condition 
for  the  reasons  above  stated.  And  we  would  note  that 
the  marginal  abstract  of  this  case  states  the  stipulation 
to  have  been  "having  sailed  three  week  ago  or  there- 
ahoutsJ^  If  the  statement  had  really  been  so  indefinite^ 
it  may  be  that  the  Court  would  have  come  to  a  different 
conclusion. 

We  think  these  cases  well  decided,  and  that  they 
govern  the  present  case.  We  think  that  the  decision  of 
Dimech  v.  Corlett  {a)  does  not  conflict  with  them ;  be- 
cause it  is  immersed  in  the  specific  facts  there  set  oat, 
so  as  to  be  a  precedent  only  for  cases  with  very  analo- 
gous specific  facts.  The  statement  in  that  charter,  that 
the  ship  was  "  now  at  anchor  in  this  port''  {Malta),  did 
not  avail  to  release  the  charterer,  because  the  ship  wa» 
in  the  port  in  the  dry  dock ;  and,  although  the  statement 
of  the  fact  that  she  was  at  anchor  in  the  port  was  defi- 
nite, and  indicated  that  she  was  ready  for  sea,  while  in 
truth  she  was  in  a  dry  dock  being  built  and  was  not 
completed  for  a  month,  yet,  as  the  defendant  was  at 
Malta,  and  was  presumed  to  have  known  the  state  of 
the  ship,  and  also  to  have  known  of  the  delay,  and  did 
not  insist  that  the  charterparty  was  broken,  but  allowed 
the  ship  to  sail  from  Malta  for  Alexandria  without  objec- 
tion, his  defence  on  this  point  failed. 

The  Court  below  in  a  manner  referred  the  present  case 
to  a  Court  of  error  to  say  whether  the  decision  should  be 
governed  by  OlUve  v.  Booker  {b)  or  Dimech  v.  Cdrlett((ih 
We  are  of  opinion,  for  the  reasons  assigned,  that  the 

(a)  12  Moo.  P.  C.  a  199.  (b)  1  Exck.  416. 
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decision  of  Ollive  v.  Booker  was  sounds   and  that  it        1863. 
governs  our  decision  here ;  and  we  are  further  of  opinion       b^^^ 
that,  in  so  holding,  we  do  not  at  all  conflict  with  the      b^/,;^ 
decision  in  Dimech  v.  Corlett,  as  above  explained. 

On  these  grounds  we  think  that  the  judgment  of  the 
Queen's  Bench  should  be  reversed. 

Judgment  reversed. 


Pearson  against  Spencer. 

1.  There  ia  a  class  of  implied  grants  by  derise  where  there  is  no  Tuesday, 
necessity  for  the  right  claimed,  but  where  the  tenement  is  so  constructed  February  3d. 

as  that  parts  of  it  involve  a  necessary  dependance,  in  order  to  its  enjoy-  

ment  in  the  state  it  is  in  when  devised,  upon  the  adjoining  tenement.  EaseTnerU, 

2.  Where   the   owner  of  a  farm  divided   it  by  his  will  into  two  X>€vi8e, 
portions,  devising  them  to  A.  and  B.  respectively,  and  the  portion  of  B,  y^Qy  ofne" 
was  landlocked,  so  that  in  order  to  reach  it  it  was  necessary  that  he  cessity, 
Bbould  have  a  right  of  way  over  the  property  of  A.,  and  the  devisor 

during  his  life  had  used  a  way  in  a  certain  direction  over  that  property : 
held,  affirming  the  decision  of  the  Queen's  Bench,  that  a  light  to  use 
tiiat  way  passed  to  B.  by  the  devise. 

T^HIS  was  an  appeal  from  the  decision  of  the  Court 
of  Queen^s  Bench  making  absolute  a  rule  to  enter 
a  verdict  for  the  defendant  on  the  ninth  plea  in  the  cause : 
(See  the  report  in  the  Court  below,  vol.  1,  p.  571) : 
which  was  argued  before  Erlb  C.  J.,  Pollock  C.  B., 
Williams  and  Keating  JJ.,  and  Martin,  Channell 
and  Wilde  BB. 

Mellishj  for  the  plaintiff. — The  decision  of  the  Court 
below,  that  this  particular  right  of  way  passed  to  Abraham 
Pearson  by  the  will  of  James  Pearson,  is  erroneous  and 
at  variance  with  Pheysey  v.  Vicary  (a),  so  that  the  only 
right  of  way  to  which  Abraham  Pearson  was  entitled 
(a)  16  M,  4-  W,  484. 
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1863.       OTer  this  land  was  a  way  of  necessity.      Wliere  pro- 

P,^^^,      perty  is  divided  by  will  between  two  peraons,  and  ode 

SniicKE.      ^^  ^^^  P^^'^  "^^  which  it  is  divided  is  land  locked,  to 

that  the  devisee  must  have  a  way  of  neoeanty  over  Om 

other  part,  and  the  will  is  silent  as  to  the  directkiii 

of  the  way,  it  is  for  the  devisee  of  the  servient  ten^nent 

to  select  it     A  way  of  necessity  shonld  end  with  the 

necessity,  and  it  would  be  nnjnst  to  impose  on  him  a 

greater  burden  than  is  indispensable :  wherefbfe  it  ii 

enough  if  he  gives  the  devisee  of  the  dominant  tenematf 

a  convenient  way,  even  though  it  be  not  the  most  oonTeniCDt 

way.    [Martin  B.   How  do  you  distinguish  this  case  bom 

Pyer  v.  Carter  (a),  in  which  it  was  held^  that  where  the 

owner  of  two  houses  sells  one  of  them,  the  house  thai 

sold  is  entitled  to  the  benefit  and  subject  to  the  boidea 

of  all  existing  drains  communicating^  with   the  otber 

house  ?]     That  decision  proceeded  on  the  ground  tiiat 

the  easement  was  continuous ;  and  fVarthington,  ¥•  Gim' 

son  {b)  shews  that  the  doctrine  there  laid  down  doei 

not  extend  to  rights  of  way.     [Channell  B.     In  Ewart 

V.  Cochrane  (c)  it  was  held  by  the   House  of  Lords, 

following  what  is  said  in  Gale  on  EasementM^  8d  el, 

p.  87,  that  the  doctrine  of  Pyer  v.  Carter  applies  to  say 

"  drain  or  other  easement  necessary  for  the  enjoyment 

of  the  property."]     In  Dodd  v.  Burchett{d)  Martin  R 

says  that  Pi/er  v.  Carter  went  to  the  utmost  extent  of 

the  law.    [Martin  B.    I  thought  that  a  strange  decision; 

but  it  has  recently  been  confirmed  by  the  House  of  Lords. 

Wilde  B.     The  question  may  depend  on  the  nature  of 

the  way.   A  path  through  a  man's  field  may  not  be  used 

(a)  IH.^N.  9ia 

(b)  29  L.  J.  Q,  B.  116 ;  QJur,  N.  8,  1053. 

(c)  4  Macq.  117.  (<0  1  JST.  #  C.  lia  ML 
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onoe  in  six  months^  but  a  graTelled  path  up  to  Us  house 
may  be  used  forty  times  in  a  day.  On  the  other  hand^  a 
drain  may  only  be  used  occasionally  (a).]  In  RoL  Abr. 
GraunUy  60,  pi.  17:  "  Si  jeo  aie  un  close  environ  ove 
mon  terre  demesne  de  chescun  parte^  et  jeo  alien  cest 
dose  al  auter^  il  avera  nn  chemin  al  cest  close  oustre 
mon  terre  come  incident  al  graunt:  car  autrement  il 
ne  poet  aver  ascun  benefit  per  le  grant.  Mich,  3  Jac. 
B.  E.,  per  Yelverton;  Tr.  5  Jac.  B.  R.  enter  Clarhc 
If  Rugge,  et  feoffor  assignera  le  chemin  lou  il  poet  melius 
ceo  spare.^'  PI.  18 : — "  Issint  si  le  close  alien  ne  soit 
totalment  enclose  ove  mon  terre,  mes  partment  ove  le 
terre  de  strangers :  car  il  ne  poet  aler  oustre  le  terre  de 
le  strangers.  Mich.  8  Jac.  B.  R.,  quiereJ*  It  does  not 
follow  that  the  way  which  was  most  convenient  while 
the  premises  were  in  one  hand  will  be  the  most  con- 
venient when  they  are  severed.  [^Martin  B.  In  Shq^. 
TouchsU  251,  '^  K  one  be  seised  of  two  acres  of  land, 
and  he  doth  lease  them  for  life,  and  grant  the  remainder 
of  one  of  them,  and  doth  not  say  of  which,  to  I.  S.;  in 
this  case,  if  /.  S.  make  his  election  which  acre  he  will 
have,  the  grant  of  the  remainder  to  him  will  be  good. 
So  it  is  when  a  man  hath  six  horses  in  his  stable,  and 
he  doth  grant  me  one  of  his  horses,  but  doth  not  say 
which  of  them ;  in  this  case,  I  may  choose  which  I  will 
.have  and  in  these  cases,  when  I  have  made  my  election. 


1863. 


Pearson 

V. 

Spxhokb. 


(a)  In  Suffield  v.  Broum,  HU.  Term,  1864  (VQ  Jurist  N.S.  IW.m, 
8  K  R,  340.  344),  in  which  Ewart  v.  Cochrane  (4  Macq,  117)  was 
cited,  the  Lord  Chancellor  said  that  ho  could  not  look  on  Pyer  r. 
Carter  (1  H,  f  N.  916)  as  rightly  decided,  and  refused  to  accept  it  as 
an  authority.  It  is  important  to  observe  that,  Ewart  v.  Cochrane  being 
the  case  of  a  Scotch  appeal,  it  is  not  a  conclvMve  authority  on  a  question 
of  Englwh  law,  and  the  dictum  of  Lord  CampbeU  C,  p.  122,  as  to  the 
identity  of  the  Scotch  and  Einglieh  laws  on  the  subject  must  be  looked 
on  as  eitn^udicial. 
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1863.  and  not  before,  the  grant  is  good.'^  Erie  C.  J.  If  yoo 
P&AR80N  warn  a  trespasser  off  your  land,  is  he  bound  to  go  off  by 
Sp.ho.1i.      t^e  shortest  way  ?] 

Quain,  contrk. — The  decision  of  the  Court  below  is 
good  on  two  grounds. 

First.  The  way  in  question  passed  to  Abraham  Peartm 
by  the  will  of  James  Pearson^  in  construing  which  tbe 
Court  should  ascertain  his  intention,  and  for  this  pur- 
pose may  look  to  the  evidence  supplied  by  the  sur- 
rounding circumstances ;  Packer  v.  Wielsted  (a).  It  did 
not  pass  to  Abraham  Pearson  as  a  way  of  necessity. 
Where  the  owner  of  two  tenements  conveys  one  of  them, 
everything  passes  which  is  reasonably,  though  not  per- 
haps absolutely,  necessary  for  the  enjoyment  of  the 
property ;  Button  v.  Tayler  {b) ;  Proctor  v.  Hodgson  {e). 
The  only  legitimate  way  of  necessity  is  the  right  of 
using  a  temporary  passage  when  a  highway  is  oat  of 
repair:  other  rights  of  way  arise  from  express  or 
implied  grant.  The  law  is  thus  laid  down  by  Seiji 
Williams  in  note  (6)  to  Pomfret  v.  Ricroft  (rf),  which  is 
recognised  and  confirmed  by  the  Court  of  Exchequer  in 
Pinnington  v.  Galland  (e):— "Where  a  man,  having  s 
dose  surrounded  with  his  own  land,  grants  the  dose  to 
another  in  fee,  for  life  or  years,  the  grantee  shall  have 
a  wag  to  the  close  over  the  grantor's  land  as  inddent  to 
the  grant ;  for  without  it,  he  cannot  derive  any  benefit 
from  the  grant.  So  it  is  where  he  grants  the  lands  and 
reserves  the  close  to  himself.'^  [He  cited  MorriM  v.  Ed- 
gington,  3  Taunt.  24.] 

(a)  2  Sid.  39. 1 1 1.  {b)  2  Lutw.  1487. 

(c)  10  Exch,  824.  (d)  1  Wtns,  Saund.  32S,  Cthtd. 

(e)  9  Exch,  1. 12. 
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Secondly.  Where  there  is  a  way  of  necessity,  and  the  1868. 
direction  is  not  pointed  out,  the  selection  is  with  the  Pxarson 
grantee,  provided  he  selects  one  convenient  to  both  parties,  Spkhgeb. 
as  the  jury  have  found  this  to  be.  "  In  case  election 
be  given  of  two  several  things,  always  he  who  is  the 
first  agent,  and  who  ought  to  do  the  first  act  shall  have 
the  election.  As  if  a  man  grants  a  rent  of  205.  or  a 
robe  to  one  and  his  heirs,  the  grantor  shall  have  the  elec- 
tion, for  he  is  the  first  agent  by  payment  of  the  one,  or 
delivery  of  the  other.  So  if  a  man  makes  a  lease  yielding 
rent,  or  a  robe,  the  lessee  shall  have  the  election,  causa 
qua  supra.  ♦  ♦  ♦  But  if  I  give  you  one  of  my  horses  in 
my  stable,  there  you  shall  have  election,  for  you  shall  be 
the  first  agent  by  taking  or  seizure  of  one  of  them.  ♦  •  ♦ 
And  if  one  grant  to  another  twenty  loads  of  hasel,  or 
twenty  loads  of  maple,  to  be  taken  in  his  wood  of  2>., 
there  the  grantee  shall  have  election,  for  he  ought  to 
do  the  first  act,  sciL  to  cut  and  take  it ;  Sir  JR.  Hey^ 
wards  Case  (a).  In  the  edition  of  Coh?%  Reports  by 
Thomas  and  Fraser,  p.  526,  note  (c)  to  this  case :  "  It  is 
a  general  rule  that  when  a  deed  is  capable  of  enuring 
in  difierent  ways,  the  grantee  has  a  right  to  elect  in 
which  way  he  will  take  it,  and  may  choose  that  which  is 
most  for  his  own  advantage ;  thus  if  a  deed  be  made  by  the 
words  dedi  et  concessi,  this  in  law  may  amoimt  to  a  grant, 
feoffment,  gift,  lease,  release,  confirmation,  or  surrender; 
and  it  is  in  the  election  of  the  grantee  to  plead  or  use 
it  in  the  one  way  or  the  other.*'  Jacques  v.  Cham" 
bers  {b)  is  to  the  same  effect.  [He  also  referred  to 
Gah  on   Easements,  by   WilUsj  p.  104,  and  Hinchliffe 

(a)  2  Co.  37  a.  (A)  2  Coll.  435. 
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1863.        ▼•  The  Earl  of  Kinmml  (a).     Here  is  no  gramd  fa 
"~P«iiiMo»      *"7  distinction  in  this  respect   between  wilb  and  io- 
SniivsB.      Btniments  inter  tItos.     According  to  the  JtamoM  hm, 
Dig.  lib.   8^   tit.    1^   1.   ix. : — ''  Si    cm   rimplidu  via 
per   fundnm    cnjnspiam   oedatur^   vel    Fdinqufttiir)  in 
infinite  (videlicet  per  quamlibet  ejus  partem)  ire  agere 
licebit :  civiliter  modo.    Nam  qnsedam  in  sermone  tacite 
excipiuntur :  non  enim  per  Tillam  ipsam,  nee  per  mediti 
yineas  ire  agere  sinendus  est :  com  id  aeqne  commode 
per  alteram  partem  facere  possit^  minore  aerrientis  fimdi 
detrimento.^'     [He  also  cited  MotitoTy  La  possesnom^  k 
revendieatioH^  la  publicienne  et  Its  Mervitudes^  em  drok  Re- 
main, ^c,  p.  363-4.]  RoWs  Abridffnunt  ia  a  poadramooi 
publication^  and  the  author  does  not  cite  any  reported 
authority  for  the  position  laid  down  in   GrmaUSt  W, 
pi.  17,  cited  by  the  other  side.    The  case  referred  to  hj 
him,  as  C^rke  v.  Rugye,  is  reported  in  Cro.  Jae.  170,  ai 
Clark  Y.  Cogge.     \^WiUiam$  J.    It  would  rather  seem 
that  there  the  way  had  been  already  in  existence.] 

Mellishy  in  reply.— In  Packer  v.  fFelsied(b)  it  does  not 
appear  that  the  owner  of  the  servient  tenement  was  wil- 
ling to  give  the  owner  of  the  dominant  t^iement  any 
right  of  way  at  alL  Morris  v.  Edgington  (c)  has  been 
much  doubted,  but  may  be  supported  on  the  ground 
that  there  was  a  way  of  necessity.  The  cases  on  tlie 
doctrine  of  election  do  not  apply,  for  they  are  all  csiet 
of  express  grant,  and  so  are  those  cited  firom  the  BamoM 
law. 

Erle  C.  J.    We  think  that  the  judgment  of  the  Govt 

(«)  2  Binff.  M  C.  1 ;  6  Scott,  650.  {b)  2  Sid.  39.  111. 

(o)  3  Taunt.  24. 


V. 
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below  should  be  affirmed.  We  have  beea  mucb  struck  iges. 
with  the  argument  of  Mr.  Mellish,  in  which  he  con-  pbarsom 
tended  that,  if  this  right  of  way  were  taken  as  a  right 
of  way  of  necessity  simply,  the  way  claimed  by  the  de- 
fendant could  not  be  maintained;  because  we  are  in- 
clined to  concur  with  him  that  a  way  of  necessity, 
strictly  so  called,  ends  with  the  necessity  for  it,  and 
the  direction  in  which  the  plaintiff  says  the  way  ought 
to  go  would  so  end.  But  we  sustain  the  judgment 
of  the  Court  below  on  the  construction  and  effect  of 
James  Pearson'^  will  taken  in  connexion  with  the  mode 
in  which  the  premises  were  enjoyed  at  the  time  of  the 
will.  The  testator  had  a  unity  of  possession  of  all  this 
property ;  he  intended  to  create  two  distinct  farms  with 
two  distinct  dwelling  houses,  and  to  leave  one  to  the 
plaintiff  and  the  other  to  the  party  under  whom  the 
defendant  claims.  The  way  claimed  by  the  defend- 
ant was  the  sole  approach  that  was  at  that  time 
used  for  the  house  and  farm  devised  to  him.  Then 
the  devise  of  the  farm  contained,  under  the  circum- 
stances, a  devise  of  a  way  to  it,  and  we  think  the  way  in 
question  passed  with  that  devise.  It  falls  under  that 
class  of  implied  grants  where  there  is  no  necessity  for 
the  right  claimed,  but  where  the  tenement  is  so  con- 
structed as  that  parts  of  it  involve  a  necessary  depend- 
once^  in  order  to  its  enjoyment  in  the  state  it  is  in  when 
devised,  upon  the  adjoining  tenement  {a).  There  are  rights 
which  are  implied,  and  we  think  that  the  farm  devised  to 
the  party  imder  whom  the  defendant  claims  could  not  be 
enjoyed  without  dependance  on  the  plaintiff's  land  of  a 
right  of  way  over  it  in  the  customary  manner. 

(a)  Qtf  the  note  to  Gale  on  Easements,  3rd  ed.,  by  WiUes,  p.  106,  {  1. 
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1S63.  Mabtin  B.  left  the  Court  before  the  condosioii  aft 

PEJkBsov      argument. 


Spcscek. 


The  rest  of  the  Court  concurred. 


Judgment  affirme 


Mcnday, 
February  2d. 


Chamberlain  v.  The  West  End  of  Londos 
AND  Crystal  Palace  Railway  Company. 


See  the  report  of  this  case^  ante,  vol.  2,  p.  617. 


MEMORANDUM. 

In  this  Vacation,    George  Stovin    Venables,  Esq., 
the  Inner  Temple^  was  appointed  one  of  Her  Majesti 
Counsel  learned  in  the  law. 


END   OF   HILARY   TACATION. 


CASES  ^8«g- 

ARGUED  AND  DETERMINED 

THE  QUEEN'S  BENCH, 

IN 

EASTER   TERM, 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

CocKBUBN  C.  J.       I        Blackburn  J. 
Crompton  J.  Mellor  J. 


Campbell  against  Spottiswoode.  JlwlS* 


1.  When  a  writer  in  a  newspaper  or  elsewhere,  in  commentinff  on    Tihgt 
public  matters,  makes  imputations  on  the  character  of  the  indiriduals    ^ 
concerned  in  them,  which  are  false  and  libellous,  as  being  bejond  the    j^ 
limits  of  £Eur  comment,  it  is  no  defence  that  he  bon&  fide  believed  in  the    rtj^ 
truth  of  these  imputations.  Jionaj 

2.  The  plaintiff  published  in  a  newspaper,  of  which  he  was  the  editor 
and  part  proprietor,  a  proposal  for  inserting  in  it  a  series  of  letters  on  the 
duty  of  evangelisdng  the  CkinesCy  and  for  promoting  the  circulation  of 
the  numbers  of  the  paper  in  which  those  letters  should  appear  in  order 
to  call  attention  to  the  importance  of  this  work  of  evangelization.  A 
seriaa  of  letters  accordingly  appeared  in  the  newspaper,  and  in  the  same 
numbers  lists  of  subscribers  for  copies  of  the  paper  for  distribution.  In 
an  action  of  libel  against  the  defendant,  the  publisher  of  another  news- 
paper, for  an  article  commenting  on  the  plaintiff's  scheme,  imputing  that 
nil  rnl  olgect  was  to  promote  £e  sale  of  his  paper,  and  suggesting  that 
the  names  of  some  of  the  subscribers  in  the  lists  were  fictitious,  the  jury 
found  for  the  plaintiff,  with  the  addition  that  the  writ^  of  the  article 
beUered  the  imputations  in  it  to  be  well  founded :  Held,  that  this  bolief 
of  Uie  defendant  was  no  answer  to  the  action. 


T  IBEL.    The  declaration  stated  that  the  plaintiff  was 
a  Protestant  dissenting  minister^  and  minister  of  a 
YOI^  III,  3  b  b.   &  s. 
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congregation  of  Protestant  dissenters,  and  the  editOT 
a  newspaper  called  The  British  Ensign,  and  had  pu 
lished  the  names  or  descriptions  of  divers  persons 
subscribers  for  and  persons  purchasing  and  promising 
purchase  copies  of  that  newspaper ;  and  the  defenda 
falsely  and  maliciously  printed  and  published  of  tl 
plaintiff^  to  wit,  in  a  periodical  publication  called  T 
Saturday  Revieto  of  Politics^  Science,  Literature  at 
Art,  a  false^  scandalous^  mahcious  and  defamatory  libe 
and  in  one  part  of  which  libel  was  contained  the  fah 
scandalous^  malicious,  defamatory  and  libellous  matt 
following  of  and  concerning  the  plaintiff,  that  is  i 
say  : — "  The  doctor  *'  (meaning  the  plaintiff)  "  refe 
frequently  to  Mr.  Thompson  as  his  authority — so  fr 
quently,  that  we  must  own  to  having  had  a  transitoi 
suspicion  that  Mr.  T,  was  nothing  more  than  anothi 
Mrs.  Harris,  and  to  believe,  with  Mrs.  Gamp's  acqusin 
ance,  that  there  '  never  was  no  such  person/  But  i 
Mr.  Thompson's  name  is  down  for  5000  copies  of  Ti 
Ensign,  we  mut*t  accept  hi. «*; '^'entity  as  fully  proved,  an 
we  hope  the  publisher  of  The  Ensign  is  equally  satisfic 
on  the  point^^  And  in  another  part  of  which  said  lib 
was  also  contained  the  false  &c.  matter  foUowing  of  ai 
concerning  the  plaintiff,  that  is  to  say: — "To  sprei 
the  knowledge  of  the  gospel  in  China  would  be  a  go( 
and  an  excellent  thing,  and  worthy  of  all  praise  ai 
encouragement ;  but  to  make  such  a  work  a  mere  pr 
text  for  puffing  an  obscure  newspaper  into  circolation 
a  most  scandalous  and  flagitious  act ;  and  it  is  this  u 
we  fear,  v.c  must  charge  against  Dr.  Campbell  J*  Ai 
in  another  part  of  which  said  libel  was  also  contained  tl 
false  &c.  matter  following  of  and  concerning  the  plainti 
that  is  to  say  : — ''  There  have  been  many  dodges  tried  i 
make  a  losing  paper  '  go,'  but  it  remained  for  a  lead 


XXVI.   VICTORIA, 


771 


in  the  Nonconformist  body  to  represent  the  \reekly  sub- 
scription as  an  act  of  religious  duty.  Moreover,  the 
well  known  device  is  resorted  to  of  publishing  lists  of 
subscribers,  the  authenticity  of  which  the  public  have, 
to  say  the  least,  no  means  of  checking.  *  R.  G,'  takes 
240  copies,  '  A  London  Minister'  120,  '  An  Old  Soldier' 
100,  and  so  on.  Few  readers,  we  imagine,  will  have  any 
doubt  in  their  minds  as  to  who  is  the  '  Old  Soldier,' " 
meaning  thereby  that  the  plaintiff  had  falsely  and 
deceitfully  published,  as  the  names  or  descriptions  of 
subscribers  for  or  purchasers  of  the  said  newspaper, 
divers  fictitious  names  or  descriptions  which  did  not  in 
fact  represent  any  persons  re«dly  being  subscribers  for 
or  purchasers  of  the  said  newspaper.  And  in  another 
part  of  which  said  libel  is  also  contained  the  false  &c. 
matter  following  of  and  concerning  the  plaintiff,  that  is 
to  say:— ''For,  whatever  may  be  the  private  views  of 
the  editor  of  The  Ensign"  (meaning  the  plaintiff),  *'  there 
can  be  no  question  that  his  followers  are  sincere  enough 
in  the  confidence  they  rep'"  in  nis  pla'  .  It  must  be  a 
very  happy  thing  to  be  gifted  with  so  large  a  stock  of 
faith.  It  must  take  the  sting  out  of  many  a  sorrow, 
and  smooth  away  many  a  trouble.  The  past  cannot  be 
very  sad,  nor  the  future  very  dreadful,  to  him  who  has 
the  capacity  for  hoping  all  things  and  believing  all  things 
without  hesitation.  If  this  temper  of  mind  should  lay 
its  possessor  open  occasionally  to  the  beguileraents  of 
an  impostor"  (meaning  the  plaintiff)  ''more  than  an 
equivalent  is  provided  in  its  freedom  from  doubts  and 
suspicions,  and  the  sense  of  security  that  it  confers.'' 
And  in  another  part  of  which  libel  was  also  contained  the 
false  &c.  matter  following  of  and  concerning  the  plaintiff, 
that  is  to  say  : — ''  No  doubt  it  is  deplorable  to  find  an 

3  E  2 
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ignorant  credulity  manifested  among  a  class  of  the  com- 
"  munity  entitled  on  many  gromids  to  respect;  but  how 
and  then  this  very  credulity  may  be  turned  to  good 
account.  Dr.  CampbeW*  (meaning  the  plaintiff)  ''  is  just 
now  making  use  of  it  for  a  very  practical  purpose,  and 
to-morrow  some  other  religious  speculator  will  cry  his 
wares  in  the  name  of  Heaven,  and  the  mob  will  hasten 
to  deck  him  put  in  purple  and  fine  linen.  When  Dr. 
CampbelV*  (meaning  the  plaintiff)  ''has  finished  his 
Chinese  letters,  he  will  be  a  greater  simpleton  than  we 
take  him  for  if  he  does  not  force  off  another  100,000 
copies  of  his  paper  by  launching  a  fresh  series  of  thun- 
derbolts against  the  powers  of  darkness.  In  the  mean- 
while, there  can  be  no  doubt  that  he  is  making  a  very 
good  thing  indeed  of  the  spiritual  wants  of  the  Chinese." 
And  the  plaintiff,  by  reason  of  the  premises,  has  been 
greatly  injured,  scandalized  and  aggrieved.  And  the 
plaintiff  claims  1000/. 

Plea.   Not  guilty. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  Sittings  at 
Guildhall  after  Hilary  Term,  it  appeared  that  the  defend- 
ant was  the  printer  of  a  weekly  newspaper  or  periodical 
called  7%tf  Saturday  Review  of  Politics,  Literature, 
Science  and  Art,  and  that  the  libels  complained  of  were 
published  in  an  article  headed  "The  Heathens'  Best 
Friend,^'  contained  itii  the  number  for  June  14th,  1862. 

The  plaintiff  was  a  minister  of  a  dissenting  congre- 
gation, and  the  editor  and  part  proprietor  of  The  British 
Ensign  and  The  British  Standard,  which  were  dissenting 
newspapci's  or  periodicals.  Extracts  from  the  former  were 
put  in  evidence,  containing  a  proposal  to  publish  in  it  a 
seriesof  letters  to  the  Queen  and  personsof  note  on  the  sub- 
ject and  duty  of  evangelizing  the  Chinese,  and  to  promote 
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as  widely  as  possible  the  circulation  of  the  numbers  of  the 
paper  in  which  those  letters  should  appear^  in  order  to 
call  the  attention  of  missionaries  and  others  to  the  im- 
portance of  this  work  of  evangelization.  A  series  of 
letters  accordingly  appeared  in  The  British  Ensiffn,  the 
three  first  of  which,  headed  '^Christian  Missions/'  were 
addressed  to  the  Queen,  and  the  rest  headed  "  China — 
Conversipn  of  the  Chinese/'  were  addressed  to  the  Arch- 
bishop of  Canterbury,  the  Earl  of  Shaftesbury,  Viscount 
Palmerston,  Thomas  Thompson,  Esq.,  of  Prior  Park, 
Bath,  and  other  persons ;  and  from  time  to  time  in  the 
same  numbers  with  the  letters  were  published  lists  of 
subscribers  for  copies  of  the  paper  for  distribution.  In 
one  of  these  lists  were  the  following,  ^'  The  Hon.  Mrs. 
Thompson,  5000  copies;  An  Old  Soldier,  100;  R.  G., 
240;  M.S.  D.,  10;  J.  S.,  240;  A.  J.,  30.'' 

The  whole  of  the  article  in  which  the  passages  set 
forth  in  the  declaration  appeared  was  read  to  the  jury. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the 
passages  set  forth  in  the  declaration  imputed  to  him  the 
charge  of  fabricating  fictitious  subscription  lists,  and  of 
trjring  to  procure  subscriptions  professedly  for  the  con- 
version of  the  heathen,  but  in  reality  for  the  purpose 
of  putting  money  into  his  own  pocket.  The  plaintiff 
himself  and  some  of  the  subscribers,  among  whom  was 
Mr.  Thompson,  were  called  as  witnesses,  to  shew  that  such 
charges  were  without  foundation,  and  to  prove  the 
reality  of  the  subscriptions. 

For  the  defendant  it  was  contended  that  the  article 
was  such  a  comment  as  a  public  writer  was  entitled  to 
make  upon  the  scheme  publicly  put  forward  by  the 
plaintiff;  and  that  that  scheme  was  such  that  the  writer 
of  the  article  was  privileged  in   imputing    improper 
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motives  to  the  plaintiflF^  provided  he  fairly  and  honestly 
believed  such  imputations  to  be  well  founded^ 

The  Lord  Chief  Justice  directed  the  jury  that  if  they 
thought  the  effect  of  the  article  complained   of  wa« 
fairly  to  criticise  and  comment  upon,  though  in  a  hostile 
spirit,  the  scheme  publicly  put  forward  by  the  plaintiff, 
they  should  find  for  the  defendant     But  if  they  thought 
that  the  article  went  beyond  that,  and  imputed  to  the 
plaintiff  base  and  sordid  motives  which  the  evidence  had 
shewn  to  be  without  foundation,  and  that  he  asked  for 
public  subscriptions,  not  for  the  purpose  of  promoting 
the  progress  of  Christianity  in  China,  but  for  the  pur- 
pose of  private  pecuniary  gain,  they  should  find  a  ver- 
dict for   the  plaintiff.     Further  that,   in   his   opinion, 
it  was  no  defence  that  the  writer  honestly  believed  the 
imputations  made  to  be  well  founded.      At  the  sam& 
time  he  asked  them,  at  the  suggestion  of  the  defendant's 
counsel,  if  they  returned  a  verdict  for  the  plaintiff,  and^ 
were  of  opinion  that  the  writer  of  the  article  made  the^** 
imputations  under  a  genuine  and  honest  belief  that  they*"  "^ 
were  well  founded,  or  the  plaintiff  was  fairly  open  to^^ 
them,  they  should  find  the  fact  specially. 

The  jury  found  a  verdict  for  the  plaintiff,  damage^^ 
50/.,  and  also  found  that  the  writer  of  the  article  in  Th^  ■*" 
Saturday  Review  believed  the  imputations  in  it  to  be^^ 
well  founded. 

The  Lord  Chief  Justice  thereupon  directed  the  verdict^==^ 
to  be  entered  for  the  plaintiff,  and  reserved  leave  to  move^ 
to  enter  the  verdict  for  the  defendant. 


Bovill  moved  accordingly,  or  for  a  new  trial  on  the? 
ground  of  misdirection. — He  argued  that  a  matter  not 
only  of  public  but  universal  inter^t,  which  was  the  sub- 
ject of  fair  comment  and  criticism,  was  brought  before 
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the  public  by  the  plaintiff  in  his  newspaper ;  that  the 
editor  or  publisher  of  a  newspaper  or  other  periodical 
was  privileged  in  making  such  comment  or  criticism  and 
therefore  the  ordinary  presumption  of  malice  was  re- 
butted ;  and  that^  in  commenting  upon  public  matters 
and  the  conduct  of  public  men,  there  was  permitted  for 
the  interests  of  society  an  unlimited  right  of  discussion 
as  to  motives,  if  there  were  no  attack  on  private  charac- 
ter, provided  the  person  making  such  comments  honestly 
and  bond  fide  believed  them  to  be  well  founded.  He 
cited  Paris  v.  Levy  (a),  per  Erie  C.  J. ;  S.  C,  in  banc, 
per  Byles  J.  {b) ;  Stark,  on  Slander  and  LibeU  2d  ed., 
Prely,  Disc,  p.  cxxx.,  vol.  1,  p.  304r-305  j  Eastwood  v. 
Holmes  (c),  per  Willes  J. ;  Turnbull  v.  Bird  (d),  per  Erie 
C.  J. ;  Beatson  v.  Skene  (e)  ;  Maitland  v.  Bramwell  (/) ; 
Carr  v.  Hood,  note  to  Tabart  v.  Tipper  (c/),  per  Lord 
Ellenborough  ;  and  Padmore  v.  Lawrence  (A).  He  also 
contended  that  the  Lord  Chief  Justice  ought  to  have 
left  to  the  jury  the  question  whether  the  imputations 
contained  in  the  libel  were  in  excess  of  fair  comment  or 
not. 
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CocKBURN  C.  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule.  The  article  on  which  this  action  is  brought 
is  undoubtedly  libellous.  It  imputes  to  the  plaintiff 
that,  in  putting  forth  to  the  public  the  sacred  cause  of 
the  dissemination  of  religious  truth  among  the  heathen, 
he  was  acting  as  an  impostor,  and  that  his  purpose  was 
to  put  money  into  his  own  pocket  by  obtaining  contri- 
butions to  his  newspaper.     The  article  also  charges  that. 


(a)  2  F.#  2^^.71. 75, 76. 
(c)  IF.  #F.  347. 350. 
(0  bH,^N.  838. 
is)  lCamp,Z6^Zm. 


(b)  9  a  B,  K  S,  342. 363. 
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in  furtherance  of  that  base  and  sordid  purpose,  he  pub- 
lished in  his  newspaper  the  name  of  a  fictitious  person  as 
the  authority  for  his  statements^  and  still  further  that, 
with  a  view  to  induce  persons  to  contribute  towards  his 
professed  cause,  he  published  a  fictitious  subscription 
list.  These  are  serious  imputations  upon  the  plaintiff's 
moral  as  well  as  public  character. 

It  is  said,  on  behalf  of  the  defendant  that,  as  the  plain- 
tiff addressed  himself  to  the  public  in  a  matter,  not  only 
of  public,  but  of  universal  interest,  his  conduct  in  that 
matter  was  open  to  public  criticism,  and  I  entirely  con- 
cur in  that  proposition.  If  the  proposed  scheme  were 
defective,  or  utterly  disproportionate  to  the  result  aimed 
at,  it  might  be  assailed  with  hostile  criticism.  But  then 
a  line  must  be  drawn  between  criticism  upon  public 
conduct  and  the  imputation  of  motives  by  which  that 
' '  conduct  may  be  supposed  to  be  actuated  ;  one  man  has 
no  right  to  impute  to  another,  whose  conduct  may  be 
fairly  open  to  ridicule  or  disapprobation,  base,  sordid, 
and  wicked  motives,  unless  there  is  so  much  ground  for 
the  imputation  that  a  jury  shall  find,  not  only  that  he 
had  an  honest  belief  in  the  truth  of  his  statements,  but 
that  his  belief  was  not  without  foundation. 

In  the  present  case,  the  chaises  made  against  the 
plaintiff  were  unquestionably  without  foundation.  It 
may  be  that,  in  addition  to  the  motive  of  religious  zeal, 
the  plaintiff  was  not  wholly  insensible  to  the  collateral 
object  of  promoting  the  circulation  of  his  newspaper,  but 
there  was  no  evidence  that  he  had  resorted  to  false  de- 
vices to  induce  persons  to  contribute  to  his  scheme.  That 
being  so,  Mr.  Bovill  is  obliged  to  say  .that,  because  the 
writer  of  this  article  had  a  bon£  fide  belief  that  the  state- 
ments he  made  were  true,  he  was  privileged.  I  cannot 
assent  to  that  doctrine.  It  was  competent  to  the  writer  to 
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have  attacked  the  plaintiff's  scheme;  and  perhaps  he  might 
have  suggested,  that  the  effect  of  the  subscriptions  which 
the  plaintiff  was  asking  the  public  to  contribute  would 
be  only  to  put  money  into  his  pocket  But  to  say  that 
he  was  actuated  only  by  the  desire  of  putting  money  into 
his  pocket,  and  that  he  resorted  to  fraudulent  expedients 
for  that  purpose,  is  charging  him  with  dishonesty  :  and 
that  is  going  farther  than  the  law  allows. 

It  is  said  that  it  is  for  the  interests  of  society  that  the 
public  conduct  of  men  should  be  criticised  without  any 
other  limit  than  that  the  writer  should  have  an  honest 
belief  that  what  he  writes  is  true.  But  it  seems  to  me 
that  the  public  have  an  equal  interest  in  the  maintenance 
of  the  public  character  of  public  men ;  and  public  affairs 
could  not  be  conducted  by  men  of  honour  with  a  view 
to  the  welfare  of  the  country,  if  we  were  to  sanction 
attacks  upon  them,  destructive  of  their  honour  and 
character,  and  made  without  any  foundation.  I  think 
the  fair  position  in  which  the  law  may  be  settled  is  this : 
that  where  the  public  conduct  of  a  public  man  is  open  to 
animadversion,  and  the  writer  who  is  commenting  upon 
it  makes  imputations  on  his  motives  which  arise  fairly 
and  legitimately  out  of  his  conduct  so  that  a  jury  shall 
say  that  the  criticism  was  not  only  honest,  but  also  well 
founded,  an  action  is  not  maintainable.  But  it  is  not 
because  a  public  writer  fancies  that  the  conduct  of  a 
public  man  is  open  to  the  suspicion  of  dishonesty,  he  is 
therefore  justified  in  assailing  his  character  as  dishonest. 

The  cases  cited  do  not  warrant  us  in  going  that  length. 
In  Paris  v.  Levy  {a)  there  may  have  been  an  honest  and 
well  founded  belief  that  the  man  who  published  the 
handbill  which  was  commented  upon  could  only  have 
had  a  bad  motive  in  publishing  it,  and  if  the  jury  were 
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of  that  opinion,  the  writer  who  attacked  him  in  the 
public  press  would  be  protected.  We  cannot  go  farther 
than  that. 

Crompton  J.     I  am  of  the  same  opinion :  for  the  rea- 
sons given  by  the  Lord  Chief  Justice.     It  must  be  taken 
that  the  jury  have  found  that  the  imputations  made  were 
not  within  the  range  of  fair  argument  or  criticism  on  the 
plaintiff's  publication  of  his  scheme.  Nothing  is  more  im- 
portant than  that  fair  and  full  latitude  of  discussion  should 
be  allowed  to  writers  upon  any  public  matter,  whether  it 
be  the  conduct  of  public  men,  or  the  proceedings  in  Courts 
of  justice  or  in  Parliament,  or  the  publication  of  a  scheme 
or  of  a  literary  work.     But  it  is  always  to  be  left  to  a  jury 
to  say  whether  the  publication  has  gone  beyond  the  limits 
of  a  fair  comment  on  the  subject-matter  discussed.    A 
writer  is  not  entitled  to  overstep  those  limits  and  impute 
base  and  sordid  motives  which  are  not  warranted  by  the 
facts,  and  I  cannot  for  a  moment  think  that,  because  he 
has  a  bonS  fide  belief  that  he  is  publishing  what  is  true, 
that  is  any  answer  to  an  action  for  libel.  With  respect  to 
the  publication  of  the  plaintiff's  scheme,  the  defendant 
might  ridicule  it  and  point  out  the  improbability  of  its 
success ;  but  that  was  all  he  had  a  right  to  do. 

The  first  question  is,  whether  the  article  on  which 
this  action  is  brought  is  a  libel  or  no  libel, — not  whe-. 
ther  it  is  privileged  or  not.  It  is  no  libel,  if  it  is 
within  the  range  of  fair  comment,  that  is,  if  a  per- 
son might  fairly  and  bona  fide  write  the  article ;  other- 
wise it  is.  It  is  said  that  there  is  a  privilege,  not 
to  writers  in  newspapers  only,  but  to  the  public  in 
general,  to  comment  on  the  public  acts  of  public  men, 
provided  the  writer  believes  that  what  he  writes  is  true; 
in  other  words,  that  this  belongs  to  the  class  of  privilq^ed 
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communications^  in  which  the  malice  of  the  writer  be- 
comes a  question  for  the  jury;  that  is,  where,  from  the 
particular  circumstances  or  position  in  which  a  person  is 
placed,  there  is  a  legal  or  social  duty  in  the  nature  of  a 
private  or  peculiar  right,  as  opposed  to  the  rights  pos- 
sessed by  the  community  at  large,  to  assert  what  he 
believes.  In  these  cases  of  privilege  there  is  an  exemp- 
tion from  legal  liability  in  the  absence  of  malice ;  and  it 
is  necessary  to  prove  actual  malice.  But  there  is  no  such 
privilege  here.  It  is  the  right  of  all  the  Queen's  sub- 
jects to  discuss  public  matters ;  but  no  person  can  have 
a  right  on  that  ground  to  publish  what  is  defamatory 
merely  because  he  believes  it  to  be  true.  If  this  were 
so,  a  public  man  might  have  base  motives  imputed  to 
him  without  having  an  opportunity  of  righting  himself. 
Therefore  it  is  necessary  to  confine  privilege,  as  the  law 
has  always  confined  it,  to  cases  of  real  necessity  or  duty,  \ 
as  that  of  a  master  giving  a  servant  a  character,  or  of  a 
person  who  has  been  robbed  charging  another  with  rob- 
bing him.  Though  the  word  "  privilege^'  is  used  loosely 
in  some  of  the  cases  as  applied  to  the  right  which  every 
person  has  to  comment  on  public  matters,  I  think  that 
in  all  the  cases  cited  the  real  question  was  whether  the 
alleged  libel  was  a  fair  comment  such  as  every  person 
might  make  upon  a  public  matter,  and  if  not  there  was 
no  privilege. 

In  the  present  case  it  is  clear,  as  found  by  the  jury, 
that  the  article  is  beyond  the  range  of  fair  comment,  ^ 
and,  this  not  being  a  case  within  the  rule  as  to  privilege, 
tiie  only  other  available  mode  of  defence  was  by  proving 
the  truth  of  the  article. 

The  verdict  was  therefore  right ;  and  the  finding  of 
the  jury,  that  the  writer  of  the  article  believed  what  he 
wrote  to  be  true,  affords  no  answer  to  the  action ;  and  I 
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think  the  case  is  so  clear  that  we  ought  not  to  throw 
any  doubt  upon  the  subject  by  granting  a  rule. 

Blackburn  J.  I  also  think  that  the  law  governing 
this  case  is  so  clearly  settled  that  we  ought  not  to  grant 
a  rule.  It  is  important  to  bear  in  mind  that  the  ques- 
tion is,  not  whether  the  publication  is  privil^ed,  but 
whether  it  is  a  libel.  The  word  "privilege"  is  often 
used  loosely,  and  in  a  popular  sense,  when  applied  to 
matters  which  are  not,  properly  speaking,  privil^ed. 
But,  for  the  present  purpose,  the  meaning  of  the  word 
is  that  a  person  stands  in  such  a  relation  to  the  facts  of 
the  case  that  he  is  justified  in  saying  or  writing  what 
would  be  slanderous  or  libellous  in  any  one  else.  For 
instance,  a  master  giving  a  character  of  a  servant  stands 
in  a  privileged  relation :  and  the  cases  of  a  memorial  tx) 
the  Lord  Chancellor  or  the  Home  Secretary  on  the  con- 
duct of  a  justice  of  the  peace,  Harrison  v.  Bush  {a\  and 
of  a  statement  to  a  public  functionary,  reflecting  upon 
some  public  officer,  Beatson  v.  Skene  {b),  rank  them- 
selves under  that  class.  In  Maitland  v.  Bramwell  (c)  the 
bona  fides  of  the  defendant  was  left  to  the  jury,  because  she 
was  privileged  by  her  position  to  say  what  she  believed  to 
be  true ;  so  in  Eastwood  v.  Holmes  (c),  when  properly 
understood,  fVilles  J.  must  have  considered  that  there 
was  a  privilege  of  this  kind  when  he  nonsuited  the  plain- 
tiff* in  an  action  against  the  publisher  of  a  report  of  the 
proceedings  of  The  British  Archcsological  Associatian,  in 
which  it  was  stated  that  some  supposed  antiquities  ofiered 
for  sale  by  the  plaintiflf  were  of  recent  fabrication.  In 
these  cases  no  action  lies  unless  there  is  proof  of  express 
malice.     If  it  could  be  shewn  that  the  editor  or  pub- 
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lisher  of  a  newspaper  stands  in  a  privil^ed  position^  it 
would  be  necessary  to  prove  actual  malice.  But  no 
authority  has  been  cited  for  that  proposition;  and  I 
take  it  to  be  certain  that  he  has  only  the  general  right 
which  belongs  to  the  public  to  comment  upon  public 
matters,  for  example,  the  acts  of  a  minister  of  state  ;  or, 
according  to  modem  authorities  somewhat  extending  the 
doctrine,  where  a  person  has  done  or  published  anything 
which  may  fairly  be  said  to  invite  comment,  as  in  the  case 
of  a  handbill  or  advertisement;  Paris\.Levy{a).  In  such 
cases  every  one  has  a  right  to  make  fair  and  proper  com- 
ment ;  and,  so  long  as  it  is  within  that  limit,  it  is  no  libel. 
The  question  of  libel  or  no  libel,  at  least  since  Fosf^  Act 
(82  G.  8.  c.  60.),  is  for  the  jury ;  and  in  the  present 
case,  as  the  article  published  by  the  defendant  obviously 
imputed  base  and  sordid  motives  to  the  plaintiff,  that 
question  depended  upon  another, — whether  the  article 
exceeded  the  limits  of  a  fair  and  proper  comment  on 
the  plaintiff^s  prospectus;  and  this  last  question  was 
therefore  rightly  left  to  the  jury.  Then  Mr.  Bovill 
asked  that  a  further  question  should  be  left  to  them,  viz. 
whether  the  writer  of  the  article  honestly  believed  that 
it  was  true;  and  the  jury  have  found  that  he  did.  We 
have  to  say  whether  that  prevents  an  action  being  main- 
tained. I  think  not.  Bon&  fide  belief  in  the  truth  of 
what  is  written  is  no  defence  to  an  action ;  it  may  miti- 
gate the  amount,  but  it  cannot  disentitle  the  plaintiff  to 
damages.  Moreover  that  honest  belief  may  be  an  ingre- 
dient to  be  taken  into  consideration  by  the  jury  in  deter- 
mining whether  the  publication  is  a  libel,  that  is,  whether 
it  exceeds  the  limits  of  a  fair  and  proper  comment ;  but 
it  cannot  in  itself  prevent  the  matter  beiug  libellous, 
(fl)  2F.^F.  71. 


1868. 


Campbell 

▼. 
Sfottis- 

WOODB. 


782 


EASTEB  TERM. 


1863. 


Campbell 

V. 

Spottim- 

WOODX. 


In  Tumbull  v.  Bird  (a)  it  was  assumed  that  a  person 
who  entertained  the  belief  that  a  Roman  Catholic  would 
falsify  a  document  for  the  good  of  his  church,  might 
bring  forward   that   belief  in   commenting    upon   the 
question  whether  a   Roman   Catholic    should  hold  a 
particular  office ;  and  in  that  case  the  question  of  the 
bonS  fide  belief  of  the  defendant  might  be  a  proper 
ingredient  to  be  considered  in  determining  whether  the 
alleged  libel  was  in  excess  of  fair  and  proper  comment 
or  not     But  Chief  Justice  Erie  does  not  say  that  the 
alleged  libel   was  a  privileged  communication  in  the 
strict  sense  of  the  word,  requiring  proof  of  actual  maUoe: 
neither  docs  he  say  that  honest  belief,  taken  by  itself, 
would  have  the  cfi^ect  of  making  it  not  an  unfair  comment 
or  not  a  libel.     In  Paris  v.  Levy  (J)  if  the  jury  thought 
that  the  handbill  commented  on  ofiered  an  inducement 
to  servants  to  commit  petty  thefts,  as  was  alleged  in  tw 
article  complained  of,  that  also  might  be  an  ingredient  in 
considering  whether  the  article  was  a  fair  comment 


M£LLOR  J.  I  am  of  the  same  opinion.  I  should 
be  unwilling  to  limit  the  right  of  a  writer  in  a  news- 
paper, or  any  other  individual,  to  canvass  any  scheme, 
even  though  it  be  a  scheme  of  public  benevolence. 
But  giving  full  latitude  to  fair  comment,  so  soon  as  t 
writer  imputes  that  the  person  proposing  the  scheme  i» 
doing  it  from  a  base  and  sordid  motive,  and  is  putting 
forth  a  list  of  fictitious  subscribers,  in  order  to  delude 
others  to  subscribe,  it  cannot  be  said  to  be  within  the 
limits  of  fair  criticism. 

If  comment  is  beyond  the  limits  of  fair  criticism  it 
becomes  a  libel.     And  I  agree  that  the  question  in  this 
(a)  2F.4'F.50S.  (h)  2F.<fF.71. 
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case  is^  libel  or  no  libel.  If  the  words  were  used  upon 
a  justifiable  occasion^  no  action  could  be  maintained ; 
for  the  interest  and  exigencies  of  society  require  that 
there  should  be  free  communication  between  parties  who 
have  a  duty^  either  moral  or  legale  to  discharge  towards 
each  other^  as  in  the  common  case  of  a  master  giving  the 
character  of  a  servant,  in  which  defamatory  words  are 
privileged  unless  proved  to  be  false  and  malicious.  But  in 
the  present  case  there  was  no  legal  or  moral  duty  on  the 
writer  to  make  these  imputations  upon  the  plaintiff.  The 
jury  found  that  the  comments  were  beyond  the  limits  of 
fair  criticism ;  I  think  they  were ;  and  it  would  be  very 
hard  if  an  action  could  not  be  maintained.  Suppose  an 
action  brought  against  a  person  for  a  libel,  containing  a 
serious  imputation  on  the  plaintiff's  character ;  and  the 
jury  think  that  the  party  making  it  honestly  believed 
it  to  be  true.  If  the  doctrine  contended  for  by  Mr. 
Bovill  prevailed,  what  would  be  the  effect  upon  the  cha- 
racter of  the  plaintiff?  He  could  not  clear  himself;  and 
it  would  be  said  that,  although  the  jury  had  not  found 
that  the  imputation  was  true,  they  found  that  the  person 
who  made  it  fairly  and  honestly  believed  it  to  be  well 
founded.  That  would  be  a  serious  hardship  on  the  per- 
son libelled.  And,  as  far  as  I  am  aware,  this  is  the  first 
time  it  has  been  contended  that  a  libel  which  imputes 
the  obtaining  of  money  under  false  pretences,  and  is  not 
excused  by  being  true,  nor  made  on  an  occasion  in  which 
the  exigencies  of  society  required  it,  is  excused  by  the 
fact  that  the  person  making  it  believed  it  to  be  true. 

I  therefore  concur  in  thinking  that  no  doubt  should  be 
left  on  the  point  by  granting  a  rule. 

llule  refused. 


1863. 


Campbell 

V. 

Spottis- 

WOODS. 
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1863. 


J^!^^^         Sherbobn  the  younger,   appellant,  Wells, 
respondent. 


Metropolitan  The  owner  of  land  on  both  sides  of  a  highway,  who  claimed  the 

Police  Actt  f^"^  ^"^^  herbage  growing  on  sndi  parts  of  it  as  were  not  grarelled,  pot 

2^3  Fict.  his  cattle  nnder  the  care  of  a  servant,  but  who  had  no  hold  of  them, 

e,  47.  s.  54.  to  graze  upon  it :  Held,  that  they  were  not  tamed  loose  within  the  mean- 

Cattle  "  loose'  ing  of  The  Metropolitan  Police  Act,  2  &  3  Vict,  e,  47.  s.  54,  cUnue  2. 


in  a  thorough* 
fare. 


/^ASE  Stated  by  justices  under  the  20  &  21  Fut 
c.  43. 

The  appellant  was  convicted^  under  The  Metropolitan 
Police  Act,  2  &  8  Vict  c.  47.  s.  2.,  on  the  informatioii 
of  police  Serjeant  ff^elU,  at  the  Petty  Sessions  PoUoe 
Court  at  Sunlfury,  in  the  county  of  Middlesex,  in  the 
penalty  of  ten  shillings  and  costs,  for  having,  on  the 
23d  June,  1862,  turned  loose  a  quantity  of  cattle,  to  wit, 
&c.,  in  a  public  thoroughfare  in  the  parish  of  Bedfont,  in 
the  said  county,  being  within  the  Metropolitan  PoUoe 
District. 

The  police  serjeant  gave  evidence  that,  on  the  28d  Jiiw, 
1862,  his  attention  was  called  by  Mr.  Robert  Taylor,  of 
Bedfont,  to  a  number  of  cattle  that  were  loose  in  the  Staur 
well  Road,  in  that  parish :  that  he  went  there  and  saw 
eleven  head  of  cow  cattle  belonging  to  the  appellant; 
they  were  loose  :  that  he  had  previously  seen  the  appe- 
lant about  the  cattle  being  loose,  and  cautioned  him,  and 
the  appellant  said  he  had  a  right  to  turn  out  there: 
some  of  the  cattle  were  grazing  and  some  were  lying 
down. 

The  appellant^s  servant  had  the  care  of  and  was  near 
to  the  cattle  grazing  on  the  sides  of  the  highway ;  and 
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the  appellant  was  the  owner  of  the  land  on  both  sides        1868. 
of  the  road,  and  claimed  the  grass  and  herbage  growing     Shebbobh 
on  such  parts  of  the  road  as  were  not  gravelled.  Wkxs 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther the  justices  were  right  in  convicting  the  appel- 
lant, the  cattle  being  loose  and  in  the  care  of  a  servant 
who  had  no  hold  of  them,  either  by  halter  or  otherwise^ 
notwithstanding  the  appel  ant's  claim  to  the  grass  and 
herbage  ? 

No  counsel  appeared  for  the  respondent. 

C.  E.  Pollock,  for  the  appellant.— Stat  2  &  8  Vict, 
c.  47.  s.  54.  enacts  :  ^^  That  every  person  shall  be  liable 
to  a  penalty  not  more  than  40^.,  who,  within  the 
limits  of  the  Metropolitan  Police  District,  shall,  in  any 
thoroughfare  or  public  place,  commit  any  of  the  follow- 
ing offences,  (that  is  to  say,) 

"  1.  Every  person  who  shall,  to  the  annoyance  of  the 
inhabitants  or  passengers,  expose  for  show  or  sale  (except 
in  a  market  lawfully  appointed  for  that  purpose),  or  feed 
or  fodder  any  horse  or  other  animal,^'  &c. 

"  2.  Every  person  who  shall  turn  loose  any  horse  or 
cattle,  or  suffer  to  be  at  large  any  unmuzzled  ferocious 
dog,  or  set  on  or  urge  any  dog  or  other  animal  to  attack, 
worry,  or  put  in  fear  any  person,  horse,  or  other  animal. 

'*  8.  Every  person  who  by  negligence  or  ill  usage  in 
driving  cattle  shall  cause  any  mischief  to  be  done  by 
such  cattle,  or  who  shall  in  anywise  misbehave  himself 
in  the  driving,  care,  or  management  of  such  cattle,  and 
also  every  person  not  being  hired  or  employed  to  drive 
such  cattle  who  shall  wantonly  and  unlawfully  pelt, 
drive,  or  hunt,  any  such  cattle.'' 

VOL.  III.  3  r  B.  &  s. 
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1863.  The  justices  constraed  the  word  "loose**  in  clause  2 

Sbebbo&n     as  meaning  *^  physically  loose  •/*  but,  looking  to  the  con- 
WsLLs        ^Gxt,  the  enactment  only  requires  that  the  owner  or  his 
servant  should  have  the  care  and  control  of  the  cattle. 
Clause  1   enumerates  acts  done  to  the  annoyance  of 
passengers :  clause  2  extends  to  acts  done  whether  to 
the  annoyance  of  passengers  or  not.     In   clause  3, 
which  relates  to  the  driving  of  catUe,  it  cannot  have 
been  intended  that  all  cattle  should  be  led  by  a  halter. 
The  Highway  Act,  5  &  6  ^.  4.  c.  50.  *.  74.,  which  is  in 
pari  materia,  only  empowers  the  surveyor  to  impoundL 
'^  cattle  found  wandering,  straying,  or  lying,  or  beings 
depastured^  on  any  highway  or  on  the  sides  therecv^ 
without  a  keeper.** 

CocKBURN  C.  J.  I  am  of  opinion  that  the  constrcrmc- 
tion  contended  for  by  the  appellant  is  right,  and  th^^iat 
the  Act  only  makes  it  an  offence  to  turn  cattle  loose,  _  so 
as  to  be  free  from  all  control  and  at  liberty  to  go  wh^^ere 
they  will,  and  so  endanger  passengers  on  a  highw^  -ay; 
and  that  it  does  not  apply  where  cattle  are  turned  out 

under  the  care  of  a  servant  to  keep  them  from  wander ring 

on  the  highway. 

Ceompton  J.  concurred. 

Blackburn  J.  The  Act  does  not  make  it  ullll  wiiiiij 
that  the  control  over  the  cattle  on  the  highway  sta-^oi/ 
be  by  means  of  a  halter. 

Mellor  J.  concurred. 

Conviction  quasied* 
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Evans  appellant,  Botterill  and  others,  respon-  Wednesday, 

April  29th. 

dents.  


Poaching. 
25  4'  20  Fid, 

1.  Under  stat.  25  ^  26  Vict,  c,  114.  *.  2.,  a  person  may  be  convicted   c.  114.  8.  2. 

of  having  obtained  game  bj  unlawfuUy  going  on  land  in  search  or  pursuit    Circumstantial 
of  game  without  evidence  of  his  having  been  on  any  particular  land.  evidence, 

2.  A  person  may  be  convicted  of  that  offence,  or  of  having  used  any 

net,  &C.,  for  unlawfully  killing  or  taking  game,  upon  circumstantial  . 

evidence. 

Y^ASE  stated  pursuant  to  stat.  20  &  21  Fict  c.  43. 
At  a  Petty  Sessions  holden  at  Northampton  for  the 
division  of  Northampton,  in  the  county  of  Northampton, 
the  respondents  were  charged  by  the  information  and 
complaint  of  the  appellant,  one  of  the  inspectors  of  the 
county  police,  for  that  they,  on  the  26th  October,  1862, 
at  &c.,  were  searched  by  the  appellant,  one  of  the  con- 
stables for  the  county,  in  a  certain  highway  there,  called 
Cotton  End,  he  having  good  cause  to  suspect  the  respond- 
ents of  coming  from  certain  land  where  they  had  been 
Unlawfully  in  search  and  pursuit  of  game,  and  having  in 
"their  possession  game  unlawfully  obtained,  and  nets  used 
for  unlawfully  taking  game,  and  there  being  then  found 
Upon  them  certain  game,  to  wit,  fee.,  and  also  seven  nets 
^sed  as  aforesaid,  which  he  the  said  constable  then  law- 
fully seized  and  detained,  and  prayed  that  the  respondents 
imight  be  summonedto  answer  the  said  information  and 
csomplaint. 

The  appellant  gave  evidence  that,  in  consequence  of 

ixiformation  received  by  him  that  several  persons  had 

left  Northampton,  having  nets  in  their  possession,  he, 

^^rith  five  other  constables  for  the  county,  went  to  a  place 

oalled  Cotton  End,  expecting   that   the   parties  would 

3  F  2 
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1863.        return  to  Northampton  that  way ;  that  about  6  o'dock 
Evans        ^^  Sunday  morning  the  26th  October  he  saw  nine  men, 
^-  among  whom  were  the  respondents,  coming  along  the 

public  highway  called  Cotton  End^  carrying  bags;  that 
he^  with  the  assistance  of  the  other  constables,  stopped 
and  searched  them,  and  found  in  the  bags  one  hare  and 
fifteen  rabbits^  and  also  seven  nets  and  several  stakes 
used  for  the  purpose  of  fastening  down  the  nets  in  their 
possession,  and  that  he  seized  and  detained  the  game, 
nets  and  stakes.  No  evidence  was  given  either  of  the 
parties  having  entered  or  been  upon  any  land  in  search  or 
pursuit  of  game,  or  of  their  having  used  any  net  thereon. 
It  was  contended  by  the  appellant  that  the  mere  find- 
ing of  game  and  nets  in  the  possession  of  the  respondcDts 
was  sufficient  to  convict  them  of  having  game  unlawfiillf 
in  their  possession,  and  of  having  used  the  nets  unlaw- 
fully, under  stat.  25  &  26  Vict.  c.  114.  *.  2. 

The  justices  being  of  opinion  that  some  evidence  should 
be  given  of  the  respondents  having  either  obtained  the 
game  by  unlawfully  going  on  land  in  search  or  pursuit 
of  game,  or  of  their  having  used  the  nets  for  unlawfully 
taking  game,  or  being  accessory  thereto,  dismissed  the 
complaint 

No  counsel  appeared  for  the  respondents. 

Markham,  for  the  appeUant.— By  stat.  25  &  26  F^^=3* 
(?.  114.  s.  2.,  "It  shall  be  lawful  for  any  constable  ^ 
peace  officer  in  any  county,  borough,  or  place  in  Gp  ^^ 
Britain  and  Ireland,  in  any  highway,  street,  or  pul^^*^' 
place,  to  search  any  person  whom  he  may  have  gu-^^* 
cause  to  suspect  of  coming  from  any  land  where  *" 
shall  have  been  unlawfully  in  search  or  pursuit  of  gacT^^*'^' 
or  any  person  aiding  or  abetting  such  person,  and  hav^^^ 


▼. 

BOTTE&ILL. 
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in  his  possession  any  game  unlawfiiUy  obtained,  or  any  1863. 
gun,  part  of  gun,  or  nets  or  engines  used  for  the  killing  evj^ 
or  taking  game,  and  also  to  stop  and  search  any  cart  or 
other  conveyance  in  or  upon  which  such  constable  or 
peace  officer  shall  have  good  cause  to  suspect  that  any 
such  game  or  any  such  article  or  thing  is  being  carried 
by  any  such  person,  and  should  there  be  found  any  game 
or  any  such  article  or  thing  as  aforesaid  upon  such  per- 
son, cart  or  other  conveyance,  to  seize  and  detain  such 
game,  article  or  thing;  and  such  constable  or  peace 
officer  shall  in  such  case  apply  to  some  justice  of  the 
peace  for  a  summons  citing  such  person  to  appear  before 
two  justices  of  the  peace  assembled  in  Petty  Sessions  as 

provided  in''  stat.  18  &  19  Vict.  c.  126.  8.9 ; 

and  if  such  person  shall  have  obtained  such  game  by  un- 
lawfully going  on  any  land  in  search  or  pursuit  of  game, 
or  shall  have  used  any  such  article  or  thing  as  aforesaid 
for  unlawfully  killing  or  taking  game,  or  shall  have  been 
accessory  thereto,  such  person  shall,  on  being  convicted 
thereof,   forfeit  and  pay  any  sum  not   exceeding  five 
pounds,''  &c.     In  Brown,  appt.,  Turner,  respt  (a),  it 
Was  held  sufficient  if  there  was  circumstantial  evidence 
Warranting  the  inference  that  the  persons  charged  had 
obtained  the  game  by  unlawfully  going  on  land  in  search 
Or  pursuit  of  game.     [Mellor  J.     There  the  justices,  by 
Convicting  the  appellants,  found  the  fact  that  they  had 
been  on  some  land :  here  the  justices  decline  finding  that 
fact.]     The  words  "  any  land,"  in  sect.  2,  do  not  mean 
*'  any  particular  land."   In  the  case  cited  Erie  C.  J.  says, 
p,  494,  "  It  was  not  necessary  to  prove  fix)m  whose  land 
the  rabbits  were  taken.     The  only  question  was,  whether 
they  had  been  unlawfully  taken  from  any  land." 

(a)  13  a.B,  N.  S.  48.^ 
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1863.  CocKBURN  C.  J.     There  are  two  heads  of  offence  in 

Eyasb  sect.  2,  under  either  of  which  a  person  who  has  been 
BoTTKRiLL.  stopped  by  a  constable,  and  in  whose  possession  any 
game,  or  any  article  or  thing  for  the  destmction  of  game 
has  been  found,  may  be  convicted :  viz,  the  having  ob- 
tained game  "  by  unlawfully  going  on  any  land  in  search 
or  pursuit  of  game,'*  and  the  having  used  the  article  or 
thing  '*  for  unlawfully  killiug  or  taking  game."  In  the 
present  case  the  justices  might  convict  under  the  second 
head,  which  is  free  from  the  di£Sculty  of  producing  evi- 
dence that  the  parties  have  been  on  any  particular  land, 
and  is  therefore  independent  of  the  question  decided 
in  Brown,  appt,  Turner,  respt.  (a) ;  for  here  was  evi- 
dence from  which  the  justices  might  infer  that  the 
respondents  had  used  the  poaching  instruments  found 
upon  them  for  unlawfully  killing  the  game  which  was 
also  found  upon  them.  But  upon  the  authority  of  Brown, 
appt..  Turner,  respt.  (a),  from  which  I  see  no  reason  to 
dissent,  the  justices  might  also  convict  under  the  first 
head,  for  game  is  not  usuaUy  found  upon  a  highway. 

Crompton  J.  I  am  of  the  same  opinion.  The  cir- 
cumstances in  the  present  case  were  an  excuse  to  the  con- 
stable for  having  arrested  and  searched  the  respondents, 
and  when  they  appeared  on  a  summons  before  the  justices 
there  was  evidence  on  which  they  might  have  convicted 
them  under  either  head  of  offence  in  stat  25  &  26  Fid. 
c.  114.  s.  2.  In  Brown,  appt,  Turner,  respt.  (a),  the 
Court  of  Common  Pleas  held  that  it  was  sufficient  if 
there  was  circumstantial  evidence  from  which  the  justices 
might  infer  that  the  person  charged  had  been  on  some 
land  in  search  or  pursuit  of  game;  and  I  think  that 
(a)  13  a  B.  N.  S.  485. 
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that  is  the  right  construction  of  the  Act,  because,  where        1868. 
constables  stop  persons  in  the  dead  of  the  night,  under        e^av^" 
such  circumstances  as  these,  it  may  be  impossible  to    ^^^j^^j^ 
predicate  that  they  have  been  on  any  particular  land ; 
and,  in  creating  the  second  head  of  offence,  sect.  2  does 
not  mention  that  the  nets  or  other  instruments  should 
have  been  used  on  land  at  alL 

If  this  be  the  right  construction  of  the  section,  there 
was  evidence  on  which  the  justices  might  have  found 
that  the  respondents  had  been  unlawfully  on  land 
in  pursuit  of  game,  and  that  they  had  been  using 
nets  for  unlawfully  taking  game,  because,  as  the  Lord 
Chief  Justice  said,  it  is  reasonable  to  infer  that  the 
game  was  the  produce  of  the  use  of  the  nets.  And  it 
is  important  to  decide  both  points,  because  there  may 
be  cases  in  which  persons  are  stopped  having  game  iu 
their  possession  without  nets,  and  cases  also  of  their 
having  nets  without  game.  But  the  justices  were  not 
bound  to  act  upon  the  evidence,  and  therefore  the  case 
ought  to  go  back  to  them  to  inquire  whether  they  are 
satisfied  upon  it  that  the  respondents  were  guilty  of  one 
or  other  of  these  offences. 

Blackburn  J.  I  am  of  the  same  opinion.  It  is 
sufficient  if  there  was  evidence  leading  to  the  conclusion 
that  the  persons  charged  had  been  on  any  land  in  search 
or  pursuit  of  game,  or  that  they  had  used  a  net  or  other 
instrument  for  killing  or  taking  any  game.  But  I  wish 
to  draw  attention  to  this,  that  the  language  of  sect.  2, 
creating  the  offence,  is  ^^  if  such  person  shall  have  ob- 
tained such  game  by  unlawfully  going  on  any  land  in 
search  or  pursuit  of  game,  or  shall  have  used  any  such 
article  or  thing  as  aforesaid  for  unlawfully  killing  or 
taking  game,'^  and  the  justices  ought  not  to  convict 
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1863.  unless  they  are  satisfied  that  the  parties  chained  have 
^YxvB  heen  on  land,  or  have  used  nets  or  other  instruments 
for  those  purposes.  The  evidence  in  the  present  case  is 
su£Scient,  though  not  conclusive,  to  justify  a  conviction 
for  obtaining  game  by  unlawfully  going  on  land,  and 
also  for  using  nets  for  unlawfully  taking  game.  The 
force  of  the  evidence  may  depend  very  much  upon  the 
place  and  hour  where  persons  are  met.  But  there  is  no 
presumption  of  law  or  fact,  merely  because  persons  arc 
possessed  of  game  or  nets  at  a  suspicious  time  and  place, 
that  they  have  been  guilty  of  either  of  the  offences. 

Mellor  J.  In  the  Vacation  I  ordered  the  justices  to 
state  a  case  for  the  opinion  of  this  Court,  and  my  first 
impression  was  that  the  conviction  must  allege  that  the 
party  had  obtained  the  game  by  unlawfully  going  on  some 
particular  land.  But,  upon  looking  at  the  statute  more 
closely,  I  agree  in  the  opinion  of  the  rest  of  the  Court 
The  early  part  of  sect.  2  enables  a  constable,  on  reason- 
able grounds  of  suspicion,  to  search  persons  *^  coming  from 
any  land^'  where  they  have  been  unlawfully  in  search  or 
pursuit  of  game :  there  the  expressiou  '^  any  land"  is 
used  generally,  and  it  must  be  so  read  in  the  latter  part 
of  the  section. 

I  also  agree  with  my  brother  Blackburn  that,  in  the 
present  case,  though  there  is  strong  evidence  from  which 
the  justices  might  infer  that  either  offence  had  beea 
committed,  they  are  not  bound  to  do  so. 

Marhham  stated  that  the  appellant  was  content  witt^ 
the  expression  of  the  opinion  of  the  Comrt,  and  did  no^ 
wish  the  case  to  be  sent  back  (a). 

(a)  See  Beg.  x.  Jarrald,  on  stat  24  &  25  Vict,  e.  96.  *.  68.,  1  Lenf^ 
i'  Cavt,  301.  304.  306,  per  Crompton  J.  and  PO/ock  C.  B. 
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The  Overseers  of  Peeston,  appellants,  The      Wednesday, 


Overseers  of  Blacebubn,  respondents. 


Pauper. 

Residence  in 
Stat.  24  &  25  Vict  c.  55.»  passed  on  latAugtisty  1861,  by  sect.  1  enacts,    union. 
that  "  after  the  25th  day  of  March  next  the  period  of  three  years  shall  be    Irremovability. 
substituted  for  that  of  five  years  specified  in  the  Isi  section  of  "  stat.  9  &  H)   24  ^  25  Vict 
Vict.  c.  06.,  "and  the  residence  of  a  person  in  any  part  of  a  union  shall   c.  55.  8.  1. 
have  the  same  effect  in  reference  to  the  provisions  oi  the  said  section  as  a 
residence  in  any  parish  :   Held,  that  a  pauper,  who,  on  the  14th  March, 
1862,  when  an  order  of  removal  was  made,  had  resided  three  years  in 
a  union,  of  which  eighteen  months  next  before  the  application  for  the 
order  were  in  the  township  of  2?.,  and  more  than  three  years  prior  to 
those  eighteen  months  were  in  the  township  of  Z/.,  could  not  be  removed 
under  it  after  the  Act  passed. 

CPECIAL  case  stated  by  consent  under  stat  12  Sc  13 
VkL  c.  45.  s.  11. 

An  order  for  the  removal  of  Edward  Maulden  and  his 
wife  Annice,  and  their  child  Sarah,  from  the  town- 
ship of  Blackburn  to  the  township  of  Preston,  both  in 
the  county  of  Lancaster,  was  made  on  the  14th  March, 
1862.  On  the  2l8t  of  April  grounds  of  removal  and 
notice  of  chargeability  were  duly  sent  by  the  overseers 
of  Blackburn  to  the  overseers  of  Preston.  On  the  13th 
of  Mai/  the  overseers  of  Blackburn  received  due  notice 
of  appeal  against  the  order. 

The  place  of  the  last  legal  settlement  of  Edward 
Maulden  and  his  wife  and  child^  at  the  time  when  the  order 
of  removal  was  made^  was  in  the  appellant  township,  as 
was  duly  stated  in  the  examination,  and  in  the  grounds 
of  removal  upon  which  the  order  was  made.  The  pau- 
per had  resided  in  the  township  of  Blackburn  continu- 
ously for  eighteen  months  next  before  the  application 
for  the  order  of  removal.  For  more  than  three  ye^rs 
prior  and  up  to  the  commencement  of  those  eighteen 
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Overseers  of 
Pbeston 

V. 

Overseers  of 
Blackburn. 


months^  he  had  resided  continuously  in  the  township  of 
Liveset/j  in  the  same  county.  The  township  of  Lhesey, 
and  the  township  of  Blackburn  were,  during  all  the  times 
aforesaid,  comprised  and  included  within  the  Blackburn 
Poor  Law  Union  in  that  county,  so  that  the  pauper  had 
resided  continuously  within  the  Blackburn  Poor  Law 
Union  for  more  than  three  years  next  before  the  appli- 
cation for  the  order  of  removaL 

The  appellants  contended  that  stat.  24  &  25  VicL 
c.  55.  has  a  retrospective  eflPect,  and  that  the  continu- 
ous residence  of  the  pauper  in  the  Blackburn  Union 
for  three  years  and  upwards  next  before  the  appUca- 
tion  for  the  order,  though  he  had  not  resided  three 
years  in  the  township  of  Blackburn^  which  is  comprised 
in  the  Blackburn  Union,  did,  at  the  time  of  making  the 
order,  prevent  his  removal  to  the  place  of  his  last  le^ 
settlement,  namely  the  township  of  Preston. 

The  respondents  contended  that  the  Act  is  to  be 
construed  only  prospectively  as  regards  a  union  resi- 
dence, and  in  that  respect  does  not  take  effect  until 
the  expiration  of  three  years  from  the  time  when  it 
came  into  operation,  and  that,  at  the  time  of  making 
the  order,  it  did  not  prevent  the  removal  of  the  pauper 
to  the  township  of  Preston. 

If  the  Court  should  be  of  opinion  that  the  pauper  was 
at  the  time  of  making  the  order  removable,  the  order  was 
to  be  confirmed ;  but  if  otherwise,  the  order  was  to  be 
quashed. 


Maule,  for  the  respondents. — Stat.  24  &  25  Viet.  c.55. 
s,  1.,  which  received  the  Boyal  assent  on  the  Ist  of 
August,  1861,  enacts  "  that  after  the  25th  day  of  March 
next  the  period  of  three  years  shall  be  substituted  for 
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that  of  five  years  specified  in  the  first  section  of  the        j^ggg 
statute''  9  &  10  Vict  c.  66. :  that  clause,  if  it  stood  alone,  — 7 

Overseers  of 

would  be  retrospective  and  apply  to  cases  in  which  resi-  Preston 
dence  commenced  before  the  passing  of  the  Act :  but  the  OTcrseers  of 
section  proceeds,  ^*  and  the  residence  of  a  person  in  any 
part  of  a  union  shall  have  the  same  efiect  in  reference 
to  the  provisions  of  the  said  section  as  a  residence  in 
any  parish.''  The  latter  clause  creates  a  new  mode  of 
acquiring  irremovability,  and  the  residence  must  com- 
mence afler  the  25th  of  March,  1862 :  that  clause  therefore 
is  not  retrospective.  [Cromptan  J.  Can  one  clause  of  the 
section  be  retrospective  and  the  other  not?]  Stat.  9'  & 
10  Vict.  c.  66.  s.  1.,  which  enacts  ''that  from  and  after 
the  passing  of  this  Act  no  person  shall  be  removed,  nor 
shall  any  warrant  be  granted  for  the  removal  of  any  person, 
from  any  parish  in  which  such  person  shall  have  resided 
for  five  years  next  before  the  application  for  the  warrant,'' 
is  retrospective  in  its  terms ;  Reff,  v.  The  Inhabitants  of 
Glossap  (a),  Reff.  v.  The  Inhabitants  of  St.  Pancras  {b)  ; 
and  if  the  Legislature  had  intended  the  present  clause 
to  be  retrospective,  it  would  have  been  so  expressed. 
They  have  not,  as  in  the  first  clause,  said  that  residence 
in  a  union  shall  be  "substituted"  for  residence  in  a 
parish.  [Crompton  J.  They  have  not  used  that  term 
for  the  sake  of  avoiding  the  inelegance  of  repetition, 
but  they  must  have  meant  substitution.] 

By  Stat.  11  &  12  Vict.  c.  110.  s.  8.  the  costs  of  a 
pauper  who,  not  being  settled  in  the  parish  where  he 
resides,  is  irremovable  by  virtue  of  stat.  9  &  10  Fict,  c.  66. 
8.  1.,  are  to  be  charged  to  the  common  fund  of  the  union. 
Under  stat  24  &  25  Vict.  c.  55.  s.  1.  residence  for 
three  years  in  a  union  confers  irremovability.  Put 
no  person  can  have  a  settlement  in  a  union ;  and  there- 
(a)  12  Q.B.  117.  (h)  Id.  129. 
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1863.        fore  residence  in  the  union  would  not  render  the  com- 

Overeeera  of    ^on  fund  of  the  union  liable.     In  the  present  case  no 

RE8T0N       residence  for  three  years  has  been  had  in  the  township 

BlT^bTrn^    of  Blackburn,  but  only  in  the  union  containing  that 

township^  and  thus  the  union  fund  will  not  come  in  aid 

of  the  township,  where  the  pauper  has  become  chargeable 

and  irremovable  only,  and  has  not  resided  for  three  year^. 

This  defect,  which  throws  the  cost  of  relief  on  the  parish 

or  township,  suggests  the  intention  of  the  L^islature  to 

postpone  the  commencement  of  the  three  years  of  union 

residence  until  after  the  25th  Marchj  1862,  that  this 

anomaly  may  be  rectified. 

Patc/iett,  for  the  appellants,  was  not  called  upon. 

CocKBURN  C.  J.  The  first  part  of  stat.  24  &  25  Vict. 
c.  55.  8.  1.,  by  which  the  Legislature  substituted  three 
years  for  five  years  in  stat.  9  &  10  Vict,  e,  66.  s,  I., 
under  which  irremovability  is  acquired  by  residence,  is 
retrospective.  In  the  same  section  the  Legislature  has 
enlarged  the  area  within  which  residence  confers  irre- 
movability ;  and  I  cannot  conceive  any  reason  why,  as 
soon  as  residence  in  any  part  of  a  union  has  the  same 
effect  as  residence  in  a  parish,  the  time  of  its  taking 
effect  should  be  postponed  because  the  time  of  the  enact- 
ment coming  into  operation  is  postponed ;  or  why  the 
•  latter  part  of  the  section  should  not  be  retrospective  as 
well  as  the  former.  The  pauper  therefore  could  not  be 
removed,  and  the  order  must  be  quashed. 

Crompton,  Blackburx  and  Mellor  JJ.  concurred. 
Order  of  removal  quashed  {a), 

{a)  See  The  Overseers  of  Salfnrd,  appts.,  The  Overseers  of  Mtmrhtfiier, 
respt*..  ante,  p.  599. 
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The  Overseers  of  Scriven  with  Tentergate,    Y^^a^"^^ 

April  29tli. 

appellants,  Fawcett,  respondent.  


^  The  pariiih  of  K.  comprises  seTcral  townships,  of  which  5.  is  one.    The  Poor  Raif. 

Ticarial  tithes  of  K,  were  commuted  at  86/.  13*.  Ad.,  the  amnunt  of  which  C  ^  7  WT.  4. 

apportioned  to  8.  was  6(V.  U.  -k/.    The  vicarage  was  also  endowed  vith  c.  9(5. 

gjebe  in  the  parish  of  X.,  but  not  in  the  ricar's  pastoral  charge,  and  with  Tithe  commu' 

the  proceeds  of  the  sale  of  glebe  invested  in  the  funds,  together  amount-  tat  ion  rent 

ing  to  300/. :  Held,  that  in  a**8etjsinff  the  tithe  commutation  rent  charge  charge. 

in  S.  to  the  poor  rate,  under  stat.  6  &  7  W^.  4.  c.  90.,  the  wilary  of  a  curate  Curates 

necessarily  employed  by  the  vicar  of  K.  for  the  proper  discharge  of  the  salary, 

ecclesiastical  duties  of  the  parish  should  not  be  deducted  from  the  tithe  Apportion- 

rent  charge  alone,  but  shouM  be  charged  upon  the  aggregate  of  all  the  tnefit, 
annul  proventus  of  the  >*icarage. 

Q  FECIAL  case  stated  by  consent^  under  stat.  12  &  13 
Vict.  c.  45.  s.  11. 

At  a  Special  Sessions  for  hearing  appeals  against  poor 
rates  holden  in  and  for  the  wapentake  of  Claro,  in  the 
West  Riding  of  Yorkshire,  on  the  23d  October,  1861, 
the  Rev.  James  Fawcett,  clerk,  the  vicar  of  the  parish  of 
Knaresborough,  appealed  against  a  rate  made  for  the  relief 
of  the  poor  of  the  township  of  Scriven  with  Tentergate, 
in  that  riding  and  parish,  l)y  the  overseers  of  the  poor 
of  the  township,  on  the  17th  September,  1861.  The 
parish  of  Knaresborough  comprises  several  separate  town- 
ships, of  which  Scriven  with  Tentergate  is  one. 

In  the  poor  rate  for  the  township  of  Scriven  with 
Tentergate  the  respondent  was  thus  assessed  : — 


Small  tithes  and 
glebe  land. 


Gross  estimate<l 
rental. 

XOO    0    0 


Eatciible  Kate  at  \s.  in 

value.  the  £ 

£35    0    0  £1  io    0 


798  EASTER  TERM. 

1863.  There  was  no  glebe  land  in  the  township  to  be  rated. 

O  erseors  of        ^^  *^^  P^^  ^^  *^®  respondent  it  was  alleged  that  this 

ScRivBN  WITH  assessment  was  excessive  on  the  sround  that  the  salary 
Tenteroate  ... 

y-  which  he  paid  to  his  stipendiary  curate^  viz.  1007.  a  year, 

exceeded  the  amount  derived  by  him  from  his  commu- 
tation rent  charge^  and  it  was  proved  that  the  amount 
for  which  the  vicarial  tithes  payable  to  the  respondent^  as 
vicar  of  Knaresbortmghy  were  commuted  was  86t  18*.  4i, 
and  that  the  net  annual  value  thereof  was  707.  The 
amount  of  the  foregoing  commutation  rent  charge  is 
apportioned  among  five  of  the  townships  comprised  in 
the  parish  of  Knaresborough  as  follows : — 

Amount  of  commutation  rent  charge  in  £     s.  d. 

Scriven  with  Tentergate             -             -  60     1     4 

„     in  Knareshorough  -             -             -  20    0    0 

„     in  BUton   -            -             -            -  0  18    4 

„     in  Ferrensby           -             -            -  6  18    8 

„     in  Brearton  &.  8ef.,  but  not  collected  0    0    0 

Making  a  total  of  -        86  13    4 

The  vicarage  is  also  endowed  with  glebe 
as  follows : — 

Stone/all  Farm,  situate  in  the  township 
of  BUton  with  Harrogate,  in  the  parish 
of  Knaresborough  in  a  separate  ecclesi- 
astical district,  and  not  in  the  pastoral 
charge  of  the  vicar,  producing  an  annual  £ 
rent  of  -  -  -  -  180 

Arkendale  Farm,  in  the  parish,  but  not 
in  the  vicar's  pastoral  charge,  producing 
an  annual  rent  of        -  -  -  36 

Proceeds  of  the  sale  of  glebe  now  invested 
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bjr  the  Eodesiastical  Commissioners  in 
the  funds,  and  producing  an  annual  in- 
come of        -  -  -  -  £S4i 


300    0    0 


Total  income  of  the  vicarage 


799 
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Temtebgats 

V. 

Fawobtt. 


£386  13    4 


Less  the  difference  of  167.  135.  4rf.  between  the 
amount  of  the  commuted  tithe  rent  charge  and  the 
net  annual  receipts^  the  difference  being  occasioned  by 
expenses  of  collection  and  occasional  losses.  The 
amount  of  the  rental  of  the  glebe  lands  is  clear  of  all 
tenants'  rates  and  assessments. 

The  farms,  Stonefdll  and  Arkendale,  are  not  in  the 
pastoral  charge  of  the  vicar,  but  located  in  a  separate 
ecclesiastical  district  formed  out  of  the  parish  of  Knares- 
borough.  These  farms  are  assessed  to  the  poor  and  other 
rates  of  the  respective  townships  of  Bilion  with  Harrogate 
and  Arkendale,  There  is  a  chapel  of  ease  in  Knares- 
borough,  which  was  erected  in  1856,  without  any  endow- 
ment, and  there  is  also  a  chapel  of  ease  at  Brearton, 
four  miles  from  the  parish  church  of  Knaresborough. 
There  are  three  full  services  at  the  parish  church  on 
every  Sunday,  one  on  Friday  morning,  and  one  on 
Wednesday  evening.  At  Trinity  Chapel  there  are  two 
fiill  services  every  Sunday,  and  one  every  Thursday 
evening,  and  at  Brearton  there  is  one  service  on  Sunday 
afternoon.  There  are  two  curates  for  the  parish,  one 
paid  by  the  vicar,  the  other  provided  by  The  Church 
Pastoral  Aid  Society,  The  population  of  the  parish  is 
nearly  6500. 

The  respondent  claims  to  be  entitled,  for  the  purpose 


Fawcbtt. 
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18G3.  of  ascertaining  the  rateable  value  of  his  rent  charge 
Orereeere  of  within  the  meaning  of  The  Parochial  Assessments  Act, 
^Tent^rJItT  6  &  7  ^.  4.  c.  96.,  or  otherwise,  to  reduce  the  sum  to 
be  ascertained  as  the  gross  estimated  rental  thereof,  by 
the  sum  of  100/.,  the  curate's  salary,  and  thereby  re- 
ducing his  assessment  in  the  township  of  Semen  with 
Tenter ffate  to  a  nominal  assessment,  the  salary  paid  by 
the  respondent  to  his  curate  exceeding  the  whole  of  his 
rent  charge  in  the  parish  by  the  sum  of  13/.  6$.  Sd.,  and 
of  his  net  annual  receipts  from  the  tithe  rent  charge  by 
the  sum  of  30/. 

The  appellants,  on  the  other  hand,  claim  to  be  entitled 
to  apportion  the  amount  of  the  curate's  salary  on  the 
whole  income  of  the  vicarage,  namely  386/.  ISs.  4d., 
derived  from  the  rentcharge,  the  glebe,  and  the  proceeds 
of  the  sale  of  glebe  now  invested  by  the  Ecclesiastical 
Commissioners  in  the  funds,  and  they  have  accordingly 
allowed  and  deducted  a  competent  sum  for  that  purpose 
from  60/.  1*.  4c/.,  the  gross  estimated  rental  of  the  rent 
charge  arising  in  their  township.  Should  the  rent  charge 
be  the  only  part  of  the  incumbent's  income  from  which 
the  curate's  salary  is  to  be  primarily  deducted,  the  appel- 
lants insist  that  the  gross  amount  of  the  rent  charge, 
namely  86/.  135.  4d,,  does  not  justify  the  respondent  in 
engaging  a  curate  to  assist  him,  but  imposes  upon  him 
the  necessity  of  personally  performing  the  duties  of  his 
cure ;  upon  the  ground  that  the  employment  of  a  stipen- 
diary curate  must  be  regulated  with  relation  to  the  value 
of  the  incumbency,  and  that  an  income  of  86/.  I3s.  Ad,, 
the  gross  value  of  the  rent  charge,  is  too  small  to  entitle 
the  incumbent  to  claim  a  deduction  from  the  rateable 
value  of  the  rent  charge  in  respect  of  his  curate's  salary, 
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The  justioes  made  an  order  relieving  the  respondent        1863. 
entirely  from  the  assessment,  after  deducting  from  the    Overseers  of 
rate  the  amount  of  the  curate's  salary.  ^T^^nloj^m 

The  questions  for  the  opinion  of  the  Court  are :  ^* 

Firsty  are  the  appellants  right  in  apportioning  the 
curate's  salary  on  the  sum  of  386/.  I3s.  4ed.,  the  in-' 
come  derived  by  the  respondent  from  his  vicarage,  and 
deducting  a  relative  proportion  of  such  salary  from  the 
sum  of  COL  1«.  4d.,  the  amount  of  the  rent  charge  arising 
in  their  township;  or,  is  the  respondent  entitled  to  have 
his  assessment  reduced  to  a  nominal  assessment  by  rea- 
son of  the  salary  paid  to  his  curate  exceeding  the  amount 
of  the  respondent's  rent  charge  ? 

Secondly,  should  the  Court  be  of  opinion  that  the 
sahiry  can  only  be  apportioned  on  the  rent  chaise,  and 
not  upon  the  income  derived  by  the  respondent  from 
his  glebe,  and  from  the  investment  in  the  funds,  is  the 
rent  charge  such  in  amoimt  as  to  entitle  the  incumbent 
to  daim  a  deduction  frt>m  the  rateable  value  of  the  rent 
charge  in  respect  of  his  curate's  salary,  so  far  as  such 
rent  charge  extends  ? 

If  the  Court  shall  be  of  opinion  that  the  salary  of 
the  curate  is  to  be  apportioned  on  the  whole  income  of 
the  vicarage ;  or,  if  the  Court  shall  be  of  opinion  that 
the  amount  of  the  rent  charge  precludes  the  respondent 
from  claiming  any  deduction  fit)m  the  rateable  value 
of  the  rent  charge  in  respect  of  the  curate's  salary, 
then  the  order  of  the  justices  is  to  be  quashed*  If 
the  Court  shall  be  of  a  contrary  opinion,  then  the  order 
of  justices  is  to  be  confirmed  and  the  rate  reduced  to  a 
nominal  amount. 

F.  M.  White,  for  the  respondent. — The  necessity  for 
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1863.        the  employment  of  a  curate  in  order  to  tlie  proper  dis- 
Overseers  of    charge  of  the  ecclesiastical  duties  of  the  parish  is  shewn 
^Tentergat^  ^y  the  case,  and  the  amount  of  the  curate^s  salary  is  rea- 
^-  sonable  :  therefore,  according  to  the  decision  in  the  case  of 

The  Hackney  and  Lamberhurst  Tithe  Commutation  Rent 
Charges  (a),  the  vicar  is  entitled  to  have  the  curate's 
salary  allowed.  The  only  question  is,  whether  the  whole 
of  the  salary  should  be  deducted  from  the  rent  charge 
alone,  or  only  such  a  proportion  of  it  as  the  rent  charge 
bears  to  the  income  of  the  vicarage  from  other  sources. 
The  justices  were  right  in  allowing  the  appeal  and 
reducing  the  assessment  to  a  nominal  amount,  as  the 
curate's  salary  exceeds  the  total  amount  of  the  rent 
charga  [^Blackburn  J.  But  for  the  case  of  The  Hack- 
ney and  Lamberhurst  Tithe  Commutation  Rent  Charges  {a) 
I  should  have  said  that  the  employment  of  a  curate  does 
not  diminish  the  value  of  the  vicarage.  Cwkbum  C.  J. 
Granting  that  the  employment  of  a  curate  is  necessary, 
and  that  his  salary  is  fair,  why  should  it  be  thrown 
entirely  on  the  rent  charge  ?]  The  glebe  farms^  which 
form  part  of  the  endowment  of  the  vicarage,  are  not  in 
the  district  over  which  the  pastoral  charge  of  the  vicar 
extends,  and  it  would  be  hard  upon  the  townships  which 
are  not  benefited  by  the  services  of  the  curate  that  they 
should  bear  the  burden  of  contributing  to  his  support, 
by  reason  of  the  assessment  in  them  being  subject  to  a 
proportionate  deduction  in  respect  of  his  salary.  In  the 
case  of  The  Hackney  and  Lamberhurst  Tithe  Commuta' 
tion  Rent  Charges  (a)  the  curate's  salary  was  deducted 
from  the  rent  charge :  Coleridge  J.,  in  delivering  the 
judgment  of  the  Court,  said,  p.   48  : — "  As  first  fruits 

(a)  E.  B.  #  E,  1.  52.  54.    See  also  WiiUanu,  appt.,  The  Overteers 
of  Uangeinwefiy  respts.,  \  B,  ^  8.  699. 
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and  tenths  are  calculated  on   the  whole  annul  pro-        1863. 
ventus^  and  not  on  the  tithes  only,  the  allowance  in    Overseers  of 
respect  of  the  rate  on  the  rent  charge  must  only  be  in   tSItbeuat? 
the  proportion  which  this   bears  to   the  whole  annul      fawcett 
proventus  /'  but  no  such  observation  is  made  as  to  the 
allowance  of  the  curators  salary.     No  portion  of  the 
curate's  salary  can  be  apportioned  on  the  proceeds  of 
the  sale  of  glebe  invested  in  the  funds,  because  such 
property  is  not  rateable.     [Blackburn  J.     I  do  not  see 
why  the  salary  is  not  chargeable  on  funded  property.] 
It  is  no  more  rateable  than  surplice  fees  or  oblations. 

Jhrice,  for  the  appellants. — The  correct  mode  of  assess- 
ing the  vicar  is  by  apportioning  the  curate's  salary  over 
the  whole  of  the  annul  proventus  of  the  benefice,  viz., 
the  tithe  rent  charge,  the  income  from  the  glebe,  and 
the  income  arising  from  the  proceeds  of  the  sale  of  glebe, 
in  proportion  to  their  respective  amounts :  it  is  a  mere 
accident  that  the  glebe  land  happens  to  be  out  of  the 
pastoral  charge  of  the  vicar.  In  the  case  of  The  Hackney 
and  Lamberhurst  Tithe  Commutation  Rent  Charges  {a)  the 
tithe  rent  charges  were  the  principal  rateable  property ; 
and  the  point  as  to  the  apportionment  of  the  curate's 
salary  was  not  reserved.  [He  was  then  stopped  by  the 
Court.] 

CocKBUBN  C.  J.  We  are  bound  by  the  decision  in 
the  case  of  The  Hackney  and  Lamberhurst  Tithe  Com- 
mutation Rent  Charges  {a),  that  in  an  assessment  to  the 
poor  rate  the  rector  or  vicar  of  a  parish  is  entitled  to 
have  the  stipend  necessarily  and  properly  paid  to  a 
(a)  E,  B,  ^  E,  1. 
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1863.       curate  deducted  Arom  the  amount  of  tlie  income  derived 


Overseen  of  from  his  benefice ;  but^  assuming  in  the  present  case  that 
Temtbroaib  *^®  curate  was  necessarily  employed  and  properly  paid, 
Taw^itt.  *^^  ^^^  ^^  wrong  in  proposing  to  chai^  the  stipend 
whpUy  on  the  tithe  commutation  rent  charge.  We  think 
the  true  principle  of  that  decision  is^  that  the  stipend 
should  be  charged  upon  the  aggregate  of  all  the  annul 
proventus  of  the  rectory  or  vicarage,  and  not  upon  one 
portion  only.  In  the  present  case  a  new  element  is 
introduced,  viz.,  that  one  of  the  sources  of  the  income 
consists  of  glebe  farms  situate  out  of  the  pastoral  charge 
of  the  respondent  as  vicar ;  and  I  cannot  help  feeling 
that  it  is  hard  on  the  townships  in  which  the  farms  are 
situate  that  they,  in  assessing  the  occupiers,  must  make 
a  deduction  in  respect  of  a  proportion  of  the  stipend  of 
a  curate  from  whose  services  they  derive  no  benefit 
But  this  is  so  exceptional  a  circumstance  that  we  think 
it  better  not  to  disturb  the  principle  which  we  think  ib 
the  true  one. 

Cbompton,  Blackbubn  and  Mbllor  JJ.  concurred. 

Order  quashed. 
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Lord    LONDESBOROUGH   against  FoSTEB.  Tuesday, 

^  AprU  2l8t. 

Where  a  person  entitled  to  copyhold  tenements  in  fee,  who  had  nerer    Oynyj^old, 
been  admitted,  and  never  sought  admission  to  them,  died,  having  devised   AdmissUm. 
all  hisproperty  to  his  eldest  son  and  heir:  held.  Fines. 

1.  That  on  the  admission  of  the  son  the  lord  was  entitled  to  two  Xrusi, 
fines,  one  for  the  tenant's  own  admission,  and  the  other  as  if  his  fiither  jj^ifig^^ 
had  been  admitted. 

2.  That  the  lord  was  not  estopped  from  claiming  this  on  the  ground 
that  the  property  was  held  in  trust,  and  that  he  had  admitted  some  of 
the  cestui  que  trusts  on  payment  of  the  accustomed  fines. 

^HIS  was  an  action  to  recover  money  due  to  the 
plaintiff  as  lord  of  the  manor  of  Weighton  with 
Shiptan,  in  the  county  of  York,  for  the  admission  of  the 
defendant  to  certain  customary  tenements  within  that 
manor. 

The  defendant  pleaded:  First.  Never  indebted. 
Second.  As  to  40/.  19«.^  payment  into  Court  in  satis- 
&ction. 

The  plaintiff  joined  issue  on  the  first  plea,  and  took 
the  40/.  19«.  out  of  Court  in  satisfEU^tion  of  so  much  of 
the  causes  of  action. 

A  case  stated  by  an  arbitrator,  under  an  order  of  nisi 
prius  made  by  consent,  disclosed  the  following  facts. 

In  August,  1792,  the  premises  in  question  were  sur- 
rendered to  the  use  of  Fanny  Battle,  spinster,  in  fee, 
'  H.  G.  Dales  being  then  in  occupation.  In  AprU, 
1793^  she  married  WilUam  Appleton,  and  on  the  26th 
February,  1795,  surrendered  to  the  use  of  John  Foster 
and  H.  G.  Daks  in  fee,  to  the  trusts  of  an  indenture  of 
the  same  date.  In  May,  1795,  she  surrendered  to  the 
U8e  of  her  will,  in  which  she  devised  the  premises  to  her 
husband  WilUam  Appleton  for  life,  remainder  to  her  only 
child  Mary  Ann  Appleton;  both  of  whom  were  admitted 
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tenants  accordingly  in  October ^  1796,  H,  G.  Dales  being 
still  in  occupation.  During  her  father's  life  Mary  Ann 
Appleton  married  John  Inman,  became  a  widow,  and, 
previous  to  stat.  7  ^.  4  &  1  Vict  c.  26.,  entered  on  the 
premises,  and  occupied  them  until  her  decease  about 
1860.  In  October,  1801,  H.  G.  Dales  surrendered  to  the 
useof  •7i?An  Foster  and  William  Appleton,  on  the  trusts  of 
the  deed  of  26th  February,  1 795.  John  Foster  survived  his 
co-trustee,  and  died  intestate  about  1808/ leaving  Richard 
Foster,  his  eldest  son  and  heir  at  law.  Richard  Foster 
was  never  admitted  nor  claimed  to  be  admitted  tenant  of 
the  premises ;  and  died  in  1854,  having  devised,  in  the 
same  year,  all  his  property  of  every  description  to  the 
defendant,  who  was  his  only  son  and  heir  at  law.  All 
the  above  mentioned  admissions  were  voluntary  on  the 
part  of  the  persons  admitted.  The  usual  fines  were  paid 
on  each.  The  defendant  being  desirous  of  disposing  of 
the  property,  sought  for  and  obtained  the  admission  in 
1860,  as  devisee  under  his  father's  will;  on  which  occa- 
sion  the  plaintifiP,  as  lord  of  the  manor,  claimed  two 
fines  from  him,  one  in  respect  of  his  own  admission,  and 
the  other  as  if  his  father  had  been  admitted. 


Brett,  for  the  plaintijBT. — The  lord  of  the  manor  is 
entitled  to  this  double  fine.  Although  the  defendant  is 
heir  at  law  to  his  father,  he  takes  these  lands  as  devisee 
by  force  of  stat.  3  &  4  ff".  4.  c.  106.,  sect.  3  of  which 
enacts: — "When  any  land  shall  have  been  devised,  by 
any  testator  &c,  to  the  heir  or  to  the  person  who  shall 
be  the  heir  of  such  testator,  such  heir  shall  be  consi- 
dered to  have  acquired  the  land  as  a  devisee,  and  not  by 
descent ;  and  when  any  land  shall  have  been  limited,  by 
any  assurance  executed  &c.,  to  the  person  or  to  the 
heirs  of  the  person  who  shall  thereby  have  conveyed 
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the  same  land^  such  person  shall  be  considered  to  have 
acquired  the  same  as  a  purchaser  by  virtue  of  such  as- 
surance^ and  shall  not  be  considered  to  be  entitled  thereto 
as  his  former  estate  or  part  thereof/'  And  by  sect.  4: 
— *'  When  any  person  shall  have  acquired  any  land  by 
purchase  under  a  limitation  to  the  heirs  or  to  the  heirs 
of  the  body  of  any  of  his  ancestors^  contained  in  an 
assurance  &a,  or  under  a  limitation  to  the  heirs  or  to 
the  heirs  of  the  body  of  any  of  his  ancestors,  or  under 
any  limitation  having  the  same  effect,  contained  in  a 
will  &c.^  then  and  in  any  of  such  cases  such  land  shall 
descend^  and  the  descent  thereof  shall  be  traced  as  if 
the  ancestor  named  in  such  limitation  had  been  the 
purchaser  of  such  land/'  And  by  stat.  7  fV.i  k  I  Vict, 
c,  26.  s.  4  : — "  Provided  always  where  any  real  estate  of 
the  nature  of  customary  freehold  or  tenant  right,  or 
customary  or  copyhold,  might,  by  the  custom  of  the 
manor  of  which  the  same  is  holden,  have  been  surren- 
dered to  the  use  of  a  will,  and  the  testator  shall  not  have 
surrendered  the  same  to  the  use  of  his  will,  no  person 
entitled  or  claiming  to  be  entitled  thereto  by  virtue  of 
such  will  shall  be  entitled  to  be  admitted,  except  upon 
payment  of  all  such  stamp  duties,  fees,  and  sums  of 
money  as  would  have  been  lawfully  due  and  payable  in 
respect  of  the  surrendering  of  such  real  estate  to  the  use 
of  the  will,  or  in  respect  of  presenting,  registering,  or 
enrolling  such  surrender,  if  the  same  real  estate  had 
been  surrendered  to  the  use  of  the  will  of  such  testator ; 
Provided  also,  that  where  the  testator  was  entitled  to 
have  been  admitted  to  such  real  estate,  and  might,  if  he 
had  been  admitted  thereto,  have  surrendered  the  same 
to  the  use  of  his  will,  and  shall  not  have  been  admitted 
thereto,  no  person  entitled  or  claiming  to  be  entitled  to 
such  real  estate  in  consequence  of  such  will  shall  be 
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1863.  entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
Lord  thereof,  except  on  payment  of  all  snch  stamp  duties, 
fees,  fines,  and  sums  of  money  as  would  have  been  law- 
fully due  and  payable  in  respect  of  the  admittance  of 
such  testator  to  such  real  estate,  and  also  of  all  such 
stamp  duties,  fees,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterwards 
surrendered  the  same  to  the  use  of  his  will :  all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  afore- 
said shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine 
or  sums  of  money  due  or  payable  on  the  admittance  of 
such  person  so  entitled  or  claiming  to  be  entitled  to  the 
same  real  estate  as  aforesaid/'  But  if  the  defendant 
even  did  come  in  as  heir  to  his  father,  it  would  make  no 
difference.  In  1  Scriven  on  Copyholds,  405,  8rd  ed. : — 
"  But  if  the  heir  of  a  copyholder  die  before  admission, 
his  heir  or  devisee  could  not  compel  admission,  except 
on  payment  of  a  double  fine ;"  citing  Morse  v.  Faulkner  (a). 
The  lord  is  not  estopped  firom  claiming  this  fine  in  con- 
sequence of  his  having  admitted  the  cestui  que  trusts, 
for  the  defendant  does  not  claim  under  them. 

Horace  Lloyd,  contra.—  The  lord  could  not  have  com- 
pelled the  devisor  to  come  in  for  admission  and  pay  a 
fine,  during  his  life,  and  therefore  cannot  now  require  of 
the  defendant,  either  as  his  heir  or  devisee,  to  pay  a  fine 
for  such  imaginary  admission.  The  lord  was  estopped  from 
requiring  admission  of  Richard  Foster,  in  consequence 
of  the  premises  having  been  full  by  the  lord's  acceptance 
of  the  cestui  que  trusts,  and  the  fines  taken  on  their 
(n)  lAnst  11.13. 
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admissions.  [Cromptan  J.  There  may  be  an  estoppel 
the  other  way.  When  the  defendant  comes  in,  is  he 
not  estopped  from  saying  that  he  does  not  take  through 
Richard  Foster  f  A  stranger  coming  in  on  the  rolls 
makes  no  difference.]  In  Garland  v.  Alston  (a),  where 
the  surrenderee  of  a  remainder  in  a  copyhold  estate  died 
in  the  lifetime  of  the  tenant  for  life,  it  was  held  that 
on  the  decease  of  the  tenant  for  life  the  heir  of  the 
surrenderee  was  entitled  to  be  admitted  on  payment  of 
a  single  fine.  Watson  B.  there  says^  p.  895  : — '^  If  the 
heir  is  entitled  only  on  the  ground  that  the  ancestor 
was  entitled  to  be  admitted,  and  the  lord  could  have 
compelled  the  ancestor  to  come  in  and  pay  his  fine  on 
admittance,  the  heir  must  pay  a  double  fine  -"  but  that 
dictum  must  be  understood  with  reference  to  cases  where 
the  fine  in  regular  course  would  have  been  payable  by 
the  ancestor. 


1868. 
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Brett  was  not  called  on  to  reply. 

CocKBURN  C  J.  Our  judgment  must  be  for  the 
plaintiff.  Perhaps  the  defendant  could  not  have  com- 
pelled the  lord  to  admit  him ;  and  the  lord  on  his  part 
might  have  avoided  calling  on  the  father  to  come  in  and 
be  admitted.  But  when  the  defendant^  who  has  the 
legal  -estate,  comes  in  himself  for  admission,  the  lord 
may  say,  '^  I  will  admit  you,  but  will  claim  two  fines, 
one  in  respect  of  your  own  admission,  and  the  other  in 
respect  of  your  father  as  if  he  had  been  admitted.^' 


Crohpton  and  Blackburn  J  J.  concurred. 

Judgment  for  the  plaintiff, 
(a)  ZK^N,  890. 
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Wednesday^ 
AprU  29th. 

Poor  rate. 
Railway, 
Bateable  value. 
Toll  paid  for 
passengers 
carried  over 
another  rail- 
way. 


The  Queen  against  The  Vestry  and  Church- 
wardens of  St.  Pancbas. 


The  appellants'  railway,  after  passing  through  the  respondent  among 
other  parishes,  joined  the  L.  and  B.  Railway,  which  formed  the  only 
access  and  oiitJet  of  their  railway  to  and  from  L.  By  deed  dated  14th 
April,  1857,  the  appellants  were  to  be  at  liberty  to  carry  their  traffic 
over  the  L.  and  JS.  Railway  upon  the  terms  of  paying  to  the  L.  and  B. 
Company  a  certain  toll  for  every  passenger.  The  appellants  accordingly 
couTeyea  their  passengers  in  trains  consisting  of  their  own  carriages, 
along  their  line  and  over  the  L.  and  B.  line,  charging  but  one  £&re  for 
conveying  a  passenger  from  any  part  of  their  hne  to  any  other  part  of 
their  line,  or  to  any  part  of  the  L.  and  B.  Une,  and  paid  to  the  L.  and  B. 
Company  the  agreed  tolls.  On  appeal  against  a  poor  rate,  held  that,  in 
ascertaining  the  rateable  value  of  the  appellants'  railway  in  the  re- 
s]>ondent  parish,  the  tolls  paid  to  the  L.  and  B.  Railway  Company  should 
first  be  deducted. 


/^N  appeal  to  the  Middlesex  Quarter  Sessions  against 
a  rate  for  the  relief  of  the  poor  of  the  parish  of  St, 
Pancras,  in  the  county  of  Middlesex,  made  the  19th 
March,  1859,  by  the  vestry  and  churchwardens  of 
that  parish,  wherein  The  North  London  Railway  Com- 
pany were  assessed  on  a  rateable  value  of  4000/.,  the 
Quarter  Sessions  amended  the  rate  by  reducing  that 
sum  to  595/.,  subject  to  a  case  for  the  opinion  of  this 
Court 

In  that  rate  the  property  occupied  by  the  appellants 
within  the  parish  was  descnbed  as  ''  Land  on  which  the 
railway  is  formed,  and  embankments,  viaducts,  arches, 
bridges  and  stations :"  its  name  or  situation  '^  From 
Maiden  Lane  to  the  west  side  of  Hampstead  Road  :**  the 
gross  estimated  rental  was  4444/.,  and  the  rateable  value 
4000/. 

The  appellants  duly  appealed  against  the  rate  upon 
the  grounds,  amongst  others,  that  they  were  rated  at  a 
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higher  and  greater  amount  than  they  ought  to  have        1863. 
been^  and  were  over  rated  in  respect  of  their  rateable    The  Queeh 
property  in  the  parish.  Vostry  of 

The  appellants  are  the  owners  of  a  line  of  railway  St.  Pancbab. 
which,  for  the  purposes  of  the  case,  was  to  be  taken  to 
commence  at  a  place  known  as  the  Hampstead  Road 
Terminus  of  the  North  London  Railway,  and  after  pass- 
ing through  the  parishes  of  St.  PancraSy  St.  Mary, 
Islington,  and  Hackney,  to  end  at  a  place  in  the  parish 
of  Bow,  in  the  county  of  Middlesex,  called  "  The  Bow 
Junction,^*  where  it  joins  a  system  of  railways  the  pro- 
perty of  The  London  and  Blackwall  Railway  Company^ 
and  which  form  the  only  access  and  outlet  of  the  North 
London  Railway  to  and  from  the  city  and  adjacent  parts 
of  London.  The  North  London  Railway  to  the  point  of 
junction,  and  the  London  and  Blackwall  Railway  from 
thence,  together  form  a  continuous  line  of  railway  to  the 
city.  The  London  and  Blackwall  Railway  extends  west- 
ward from  Bow  Junction  to  Fenchurch  Street,  in  the  city 
of  London,  where  the  London  and  Blackwall  Company 
have  a  principal  central  station,  and  also  extends  east- 
ward from  Stepney  to  Blackwall,  and  other  places  also 
eastward.  The  North  London  Railway  to  Bow  Junction 
is  7^  miles  long.  The  I^ondon  and  Blackwall  Railway, 
from  the  Bow  Junction  to  Fenchurch  Street,  is  1|  miles 
long.  The  part  of  the  North  London  Railway  which  is 
within  the  parish  of  the  respondents  is  96  chains  in  length. 
The  London  and  Blackwall  Company,  by  their  Acts, 
6  &  7  ^.  4.  c.  cxxiii.  and  9  &  10  Vict.  c.  cclxxiii.,  are 
empowered  to  demand  and  receive  a  toll  not  exceediug 
9i  for  every  person  conveyed  over  their  railway.  A  very 
large  portion  of  the  value  of  and  source  of  profit  to  the 
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1863.        North  London  Railway  is  its  access  and  outlet  by  means 
The  QuEKN    of  ^^  London  and  Blachoall  Railway  to  Fenchurch  Street 
Vestey  of      ^^  ^^®  7^^  ^^^'^  ^^®  appellants  entered  into  an  agree- 
St.  PAKORAg.    n^gut  ty  ^QQ^  ^th  Hie  London  and  Blackwall  Railway 
Company,  dated  14th  April,  1857.     (A  copy  of  this  deed 
was  to  be  taken  as  part  of  the  case.)     By  this  the  i^pel- 
lants  were  to  be  at  liberty  to  carry  their  traffic  over  the 
London   and    Blackwall   Railway  to  Fenchurch  Street, 
Stepney,  or  Shadwell,  upon  the  terms  of  jMiying  to  the 
London  and  Blackwall  Company  the  net  tolls  follow- 
ing^— on  every  single  journey  ticket  \d.  fer  passenger^ 
and  on  every  return  ticket  Id.  per  passenger, — with  a 
provision  that,  if  the  appellants  increased  their  fares 
beyond  certain  rates  therein  mentioned,  the  tolls  payable 
to  the  London  and  Blackwall  Company  should  be  increased 
pro  rat£  in  proportion  to  such  increased  rate.     From  the 
execution  of  the  deed  down  to  the  making  of  the  rate 
the  appellants  conveyed  their  passengers  in  trains  consist- 
ing  of  their  own  carriages  along  the  North  London  line 
and  over  the  Blackwall  line  to  Fenchurch  Street;  and 
(making  no  difference  between  long  distances  and  short 
distances)  charged  but  one  fare  for  conveying  a  passenger 
from  any  part  of  the  North  London  line  to  any  other  part 
of  the  North  London  line,  or  to  any  part  of  the  Black- 
wall line.     The  £Eires  charged  by  the  appellants  during 
the  periods  aforesaid  were  for  the  first  class  passengers, 
single  ticket  6d.  and  return  ticket  9d. ;  for  the  second 
class  passengers  single  ticket  4d.,  return  ticket  6^.  (being 
the  rates  mentioned  in  the  agreement) :  and  out  and  in 
respect  of  each  of  such  fiires  the  appellants  paid  to  the 
London  and  Blackwall  Company  the  agreed  tolls  of  Id. 
and  IJd.  provided  for  by  the  deed  of  1857. 
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In  estimating,  for  the  purposes  of  the  rate,  the  gross        1863. 
receipts  earned  by  the  appellants  in  respect  of  that  part    The  Queen 
of  the  North  London  line  situate  in  the  respondents*      Vestryof 
parish,  the  appellants  charged  themselves  with  the  resi-    ^'  ^^"^eas. 
dne  of  such  fares,  after  deducting  the  tolls  so  paid.     To 
this  the  respondents  objected,  and  contended  that  the 
appellants  were  not  entitled,  for  the  purpose  aforesaid, 
to  deduct  those  tolls  from  the  gross  receipts :  but  the 
Sessions  allowed  the  deduction. 

The  appellants  also,  according  to  the  deed,  carried  all 
the  Bow  passenger  traffic  of  the  London  and  Blackwall 
Railway  to  and  from  Fenchurch  Street 

The  London  and  Blackwall  Company  brought  into 
account  for  assessment  the  sum  of  10,909/.,  received  by 
them  from  the  North  London  Company,  without  deduct- 
ing locomotive  expenses  or  locomotive  stock,  but  were 
not  actually  assessed  in  that  sum. 

The  Sessions  found  as  a  fact  that  the  payments  made 
by  the  appellants  to  the  London  and  Blackwall  Company 
were  reasonable,  and  reduced  the  rate  to  the  sum  of 
595il 

The  questions  for  the  opinion  of  the  Court  were : — 

First.  Whether,  in  ascertaining  the  rateable  value  of 
the  subject  of  the  rate,  any  sum  should  be  deducted 
in  respect  of  the  payments  by  the  appellants  to  the 
London  and  Blackwall  Company. 

Second.  Whether,  if  any  sum  ought  to  be  deducted,  the 
sums  mentioned  in  the  agreement  payable  by  the  appel- 
ants  to  the  London  and  Blackwall  Company  for  passenger 
tolls  are  the  sums  that  ought  to  be  deducted. 

If  the  Court  should  answer  both  questions  in  the 
affirmative,  the  order  of  Sessions  and  amendment  were 
to  stand  confirmed. 
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1863.  If*  the  Court  should  answer  either  question  in  the 

The  Queen  ^^^gative,  the  Order  of  Sessions  was  to  be  quashed^  the 

Vest    of  amendment  set  aside,  and  the  rateable  value  to  stand 

St.  Pancha?.  at  1685/. 

Fields  for  the  appellants. — The  sums  received  by  the 
appellants  for  the  conveyance  of  passengers  over  the 
London  and  Blachwall  Railway,  and^  in  pursuance  of 
the  deed  of  the  14th  April,  1857,  paid  by  them  to  the 
London  and  Blachwall  Company,  were  properly  deducted 
in  order  to  arrive  at  the  net  rateable  value  of  the  appel- 
lants' railway.  Those  sums  are  an  outgoing  which  a 
tenant  intending  to  take  the  North  London  Railway  on 
lease  would  have  to  pay  for  the  privilege  of  sending  pas- 
sengers over  the  London  and  Blackwall  Railway.  Also, 
they  are  rateable  to  the  parish  in  which  the  I^ondon  and 
Blackwall  line  is  situated ;  and  therefore  are  not  rate- 
able in  St,  Pancras.     [He  was  then  stopped.] 

Overend  and  Keane,  for  the  respondents.— First.  The 
privilege  of  using  the  London  and  Blackwall  Railway  is  to 
be  treated  as  a  landlord's  improvement.  If  the  appellants 
had  paid  a  gross  sum  for  that  privilege  they  would  not 
have  been  able  to  repay  themselves  by  deducting  a  por- 
tion of  every  fare  received  from  the  passengers  carried. 
If  the  hypothetical  landlord  had  purchased  the  privil^e, 
a  tenant,  in  estimating  the  profits,  would  have  no  right 
to  deduct  the  interest  upon  the  purchase  money.  IBlack- 
bum  J.  Suppose  the  occupier  of  a  market  garden  out- 
side one  of  the  turnpikes  near  London  entered  into  an 
agreement  for  a  composition  by  which  his  carts  should  go 
through  the  gate  free,  would  the  effect  of  that  be  to 
enhance  the  annual  rent  of  the  market  garden,  or  would 
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it  be  a  personal  privilege  ?]     Here  the  privilege  is  not        1863. 

purchased  by  the  tenant.    Suppose  the  owner  purchased    The  Quebn 

the  right  of  going  through  the  gate  toll  free,  and  he      Vestry  of 

let  the  premises  with   that  right,  the  rent  would  be 

higher  on  that  account^  and  the  tenant  would  be  rated 

higher.     [Cockbum  C.  J.     The  sums  in  question  are 

an  incidental  outgoing  on  which  the  tenant  can  get 

no  profit.     He  pays  them  in  the  shape  of  interest  to 

the  landlord  who  has  capitalized  the  purchase  money  of 

the  privilege.     Whether  the  supposed  landlord  bought 

it  in  the  first  instance,  or  whether  the  supposed  tenant 

pays  so  much  for  it  periodically,  it  is  a  payment  upon 

which  no  profit  arises  to  the  tenant,  and  must  be  taken 

out  of  the  account  before  the  profits  are  calculated.] 

Secondly.  Supposing  these  tolls  are  not  a  landlord's  im- 
provement, but  a  tenant's  outgoing,  they  should  not  be  de- 
ducted until  after  the  gross  receipts  have  been  estimated. 
When  that  has  been  done,  the  deductions  should  be 
distributed  over  all  the  parishes  through  which  both 
railways  pass,  and  the  difierence  in  the  result  is  that  the 
rateable  value  of  the  appellants'  railway  in  the  respon- 
dent parish  will  be  1685/.  instead  of  595/.  The  appel- 
lants have  no  right  to  treat  the  sums  received  by  them 
for  the  London  and  Blackwnll  Company  as  if  such  sums 
had  never  existed.  [Blackburn  J.  The  Parochial  Assess- 
ments Act,  6  &  7  fT.  4  c.  96.,  does  not  mention  gross 
receipts.  Cockbum  C.  J.  These  tolls  are  no  part  of 
the  gross  receipts  of  the  appellants :  they  are  received  by 
them  for  the  London  and  Blackwall  Company,  in  respect  of 
the  conveyance  of  passengers  over  their  railway.  The 
arrangement  between  these  two  Companies  is  the  same 
as  that  which  must  exist  between  several  different  Com- 
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1SG3.        panies  when  a  passenger  pays  Ids  fare  in  London  ;  e.  g.,  to 

The  QuBBM     ^^^  London  and  North  Western  Railway  Company^  for  a 

„  "'    ^     ticket  which  enables  him,  in  the  course  of  his  journey, 

V  estiy  of 

St  Pahoras.  to  pass  over  the  lines  of  other  Companies.  The  pro- 
portion of  that  fare  taken  in  respect  of  the  other  lines 
would  not  be  taken  into  account  in  ascertaining  the 
rateable  value  of  the  London  and  North  Western  Line. 
Crompton  J.  The  argument  for  the  respondents  must 
be  that  the  North  London  Railway  would  be  nothing 
without  the  London  and  BlackwaU  Railway.] 

CocKBURN  C.  J.  I  think  it  is  quite  dear  that  the 
Sessions  came  to  a  right  decision.  .  We  have  frequently 
had  ground  to  complain  of  the  inappUcability  of  the 
principle  laid  down  in  The  Parochial  Assessments  Act, 
6  &  7  ^  4.  c.  96.,  to  the  case  of  railways ;  but  here 
the  principle  applies  very  well,  because  any  person  cal- 
culating the  yearly  value  of  the  North  London  railway  in 
the  parish  of  St.  Pancras  to  a  tenant  would  exclude 
from  consideration  the  toU  taken  by  the  appellants 
in  respect  of  that  portion  of  the  line  which  belongs 
to  the  London  and  BlackwaU  Company.  The  entire 
line  run  over,  between  the  Hampstead  Road  Terminus 
of  the  North  London  Company  and  the  Fenchurch  Street 
Station  of  the  London  and  BlackwaU  CoxapdUij  consists  of 
two  distinct  railways.  The  North  London  Company,  but 
for  an  arrangement  with  the  London  and  BlackwaU  Com- 
pany, would  be  obliged  to  deposit  their  passengers  at 
the  end  of  their  railway ;  accordingly,  for  the  conveni- 
ence of  their  passengers,  and  also  with  a  view  to  attract 
passengers  to  their  own  line,  they  arrange  with  the  London 
and  BlackwaU  Company  to  send  on  their  passengers  to 
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the  London  terminus  of  the  latter  Company,  and  receive  1863. 
for  and  pay  to  that  Company  what  they  would  charge  The  Queen 
for  the  conveyance  of  the  passengers  over  their  railway.  vestry  of 
The  result  is  that  none  of  this  money  goes  into  the  ^'-  Pahceas. 
pockets  of  the  North  London  Company ;  and,  therefore, 
any  person  calculating  the  value  of  the  North  London  Line 
would  exclude  all  consideration  of  these  sums  seeing  that 
they  are  received  merely  on  behalf  of  the  London  and 
Blackwall  Company,  and  consequently  cannot  be  taken 
into,  account  in  determining  what  a  tenant  from  year 
to  year  would  give.  And  the  justice  of  this  is  mani- 
fest :  the  London  and  Blackwall  Company  are  rateable 
in  their  parish  in  respect  of  these  very  receipts  as  a 
source  of  profit  from  their  railway,  and  I  am  at  a  loss 
to  see  why  the  parish  of  St.  Pancras  should  have  the 
benefit  of  the  payments.  If  the  parish  of  St.  Pancras 
received  a  rate  in  respect  of  it  from  the  appellants,  and 
the  London  and  Blackwall  Company,  receiving  the  toll 
as  a  profit,  were  also  to  pay  a  rate  in  respect  of  it,  a 
rate  would  be  levied  in  two  different  parishes  upon  the 
same  subject-matter,  which  would  be  manifestly  unjust. 

Ceompton,  Blackburn  and  Mellor  JJ.  concurred. 

Order  of  Sessions  affirmed. 


VOL.    III«  3    H  B.    &   S. 
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18G3. 


c. 


Wednesday,  Matilda  Horneh,  exccutrix,  against  Georgb 
FHdaf^  Luff,  George  John  Armstrong  Luff  and 
^-^^'^-  another. 

Gamiahee. 

Commxm  Law        A  garnishee,  a^amst  whom  a  judgment  creditor  has  obtained  leaye 

Procedure  Act,    to  proceed  by  wnt,  calling  upon  him  to  shew  canse  why  there  should 

17  #  18  Vict,     not  be  execution  against  him  under  The  Common  LawProcedupe  Act, 

c.  125.  8.  &4.       1854, 17  &  18  Vict.  c.  125.  «.  64.,  cannot  be  held  to  baU  or  arrestad  under 

Bail.  Btat.  1  &  2  Vict,  c,  1 10.  8,  2. 

Arrest, 

1^2  Vict. 

c.  110. 8, 2.  ^HIS  was  an  application  for  an  order  directing  that 
the  defendant  G*  J.  A.  Ztc/f  should  be  held  to  baiL 
It  appeared  from  the  affidavit  of  the  plaintiff  that  a 
writ  of  summons  in  this  action  had  issued  against  the 
defendants  for  having  unlawfully  and  maliciously,  and 
without  any  reasonable  or  probable  cause  or  excuse, 
colluded  and  conspired  together  to  deprive  the  plaintiff 
of  moneys  which  had  become  due  to  her  as  executrix, 
and  of  the  satisfaction  of  a  judgment  for  1100/.  reco- 
vered by  her,  as  executrix,  on  the  17th  May,  1862,  against 
the  defendant  George  Luff,  who  was  the  &ther  of  the 
defendant  G.  J.  A.  Luff;  that  9QAL  lis.  6d.  was  still 
due  thereon ;  that,  on  22d  May,  a  fieri  facias  was  issued 
upon  that  judgment,  under  which  goods  and  chattels  of 
the  defendants  George  Luff  and  G.  J.  A.  Luff,  who 
carried  on  business  in  partnership,  were  seized.  The 
defendant  G.  J.  A.  Luff  thereupon  made  a  daim 
to  those  goods  and  chattels,  as  being  his  sole  pro- 
perty, and  an  order  was  made  that  an  interpleader 
issue  should  be'  tried  between  the  plaintiff  and  him. 
On  the  trial  of  that  issue  before  Crompton  J.,  at  the 
London  Sittings  after  Michaelmas  Term  in  1862,  a 
verdict  was  taken  by  consent  for  300L,  part  of  the  pro- 
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duce  of  the  goods^  without  prejudice  to  any  proceed-  18G3. 
ing8  by  the  plaintiff  against  the  defendant  George  Luff,  hokkke 
or  to  any  process  of  attachment  against  his  money  j^J^^ 
in  the  hands  of  the  defendant  G.  J.  A.  Luff.  Upon 
that  trial  G.  J.  A.  Luff  was  called  as  a  witness,  and  de- 
posed that  in  February ,  1860,  he  and  the  plaintiff  George 
Luff  had  agreed  to  dissolve  partnership,  and  that  he 
had  purchased  the  partnership  at  a  valuation,  and  had 
paid  for  the  same  by  six  bills  of  exchange  for  646/.  3«.  9</. 
each,  and  that  five  of  such  bills  were  still  unpaid.  After- 
wards the  plaintiff  caused  proceedings  to  be  taken,  under 
The  Common  Law  Procedure  Act,  1854,  to  attach  the 
money  due  upon  the  bills  remaiping  unpaid  in  the  hands 
of  G.  J.  A.  Luff,  and  obtained  leave  from  a  Judge  to 
proceed  against  him  by  writ  under  sect.  64  of  that  Act. 
The  affidavit  concluded  with  stating  that  G.  J.  A.  Luff 
had  lately  sold  the  partnership  business,  and  that  it  was 
his  intention  shortly  to  quit  England^  in  order  to  avoid 
payment  of  any  claim  the  plaintiff  might  establish  against 
him  under  the  garnishee  proceedings  in  this  action. 

«/•  Simon,  in  support  of  the  application.  —This  is  an 
action  within  sect.  2  of  stat  1  &  2  Vict  c,  110.,  which 
enacts  that  if  a  plaintiff  in  any  action  in  one  of  the 
superior  Courts  of  law  at  IVettminster  shall,  by  affidavit, 
shew,  to  the  satisfaction  of  a  Judge,  that  he  has  a  cause 
of  action  against  the  defendant  to  the  amount  of  20/.,  or 
upwards,  and  that  the  defendant  is  about  to  quit  England, 
the  Judge  may  direct  that  the-  defendant  shall  be  held 
to  bail,  and  thereupon  the  plaintiff  may  sue  out  a  writ 
of  capias  against  the  defendant  The  garnishee  clauses 
of  The  Common  Law  Procedure  Act,  1854,  17  &  18 
f^ict  c.  125.,  put  the  garnishee  in  the  position  of  being 
3  H  3 
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Luff. 
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1863.  answerable  to  a  judgment  creditor.  By  sect.  64?,  "If  the 
HoRN^~  garnishee  disputes  his  liability,  the  Judge,  instead  of 
making  an  order'  that  execution  shall  issue,  may  order 
that  the  judgment  creditor  shall  be  at  liberty  to  proceed 
against  the  garnishee  by  writ,  calling  upon  him  to  shew 
cause  why  there  should  not  be  execution  against  him  for 
the  alleged  debt,  or  for  the  amount  due  to  the  judgment 
debtor,  if  less  than  the  judgment  debt,  and  for  costs  of 
suit;  and  the  proceedings  upon  such  suit  shall  be  the  same, 
as  nearly  as  may  be,  as  upon  a  writ  of  revivor  issued  under 
'The  Common  Law  Procedure  Act,  1852/  "  [Blackburn 
J.  In  Agassiz  v.  Palmer  (a),  an  order  directing  that  the 
defendant  in  a  proceeding  by  scire  facias  should  be  held 
to  bail  was  set  aside.  Tindal  C.  J.  there  says,  "  The  nature 
and  object  of  the  writ  of  scire  facias  is,  to  call  upon  the 
defendant  to  shew  cause  why  execution  should  not  issue 
against  him,  and  the  old  process  was  by  summons  and 
distringas,  but  no  process  ever  issued  to  take  the  person 
of  the  defendant.  If,  therefore,  the  proceedings  by  scire 
facias  are  to  be  looked  upon  as  the  commencement 
of  a  new  action,  no  capias  can  be  granted,  as  the  second 
and  third  sections  of  the  I  &  2  Vict  c,  110.  refer  only  to 
actions  where  the  defendant  was  liable  to  arrest  at  the 
time  of  the  passing  of  that  statute ;  if,  on  the  other  hand, 
a  scire  facias  is  to  be  treated  as  the  continuance  of  an 
old  action,  then  the  right  to  issue  the  capias  is  excluded 
by  the  terms  of  the  fifth  section.'*  Those  reasons  are  in 
point  as  to  the  garnishee  writ  given  by  The  Common 
Law  Procedure  Act,  1854,  sect.  64.]  The  only  analogy 
between  that  writ  and  the  writ  of  scire  facias  is  in  the 
form  of  proceeding.  [Crompton  J.  The  eflTect  of  both 
writs  is  the  same,  viz.,  making  the  person  a  party  to  the 
cause.  Blackburn  J.  The  Legislature  in  sect.  64^  de- 
(a)  1  D.  i-  L.  18.  20;  5  M.  fGr.  697.  699. 


T. 

Lurr. 
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scribing  the  object  of  the  writ  against  the  garnishee^  use        1863. 
the  very  words  which  describe  the  writ  of  scire  &cias.      ^^^^j^^j^ 
Cfompton  J.     I  am  afraid  that  is  so.  '  Could  you  apply 
to  the  Court  of  Chancery  for  a  writ  ne  exeat  r^no  ?] 

Per  Curiam.  (Cockburn  C.  J.^  Crompton^  Black- 
burn and  Mellor  JJ.) 

Application  refused. 

May  8.  J*  Simon  applied  for  an  order  directing  that 
a  writ  of  capias  should  issue  against  the  defendant  6. 
J.  A.  Luffy  urging  that  he  had  colluded  with  the  defend- 
ant George  Luff  to  deprive  the  plaintiff  of  the  fruits  of 
her  judgment  against  the  latter.  IBlackburn  J.  The 
Court  cannot  make  the  order:  there  is  no  cause  of 
action.] 

Per  Curiam.  (Cockburn  C.  J.,  Crompton,  Black- 
burn and  Mellor  JJ.) 

Application  refused. 


Wilkinson  against  Dutton.  ^^^^^ 


Under  24  &  25  Vict  c.  100.  8.  42.,  a  female  charged  a  man  before  Jurudtctum 

justices  of  the  peace  with  an  assault,  and  on  her  examination  deposed  ^J^^^. 

not  only  that  ho  had  assaulted  her  and  hurt  her  knee,  but  that  he  ^4  #  i»  Vtct, 

had  connexion  with  her,  though  she  "  did  not  consent,  and  did  what  c,  100.  8.  4J. 

she  could  to  resist  him."     The  other  evidence  shewed  that  the  part  of  AmomU, 

her  statement  which  related  to  indecent  assault  was  very  improbable.  Evidence  of 

and  the  justices,  disbelieving  it,  convicted  him  of  an  assault:  Held  jdony, 
that  thev  had  jurisdiction  to  do  so,  although  the  evidence,  if  believed, 
disclosed  a  felony. 

^PHE  following  case  was  stated  by  justices  under  stat. 
20  &  21  Tict.  c.  43. 
At  a  Petty  Sessions  holden  at  the  Northleach  Petty 


V. 
DUTTON. 
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1863.  Sessions  Court  at  Hampneti^  for  the  divisioiL  of  Nartk" 
wTlkinsoh  ^^A>  in  the  county  of  Gloucester,  on  the  19th  day 
of  November,  1862,  the  inf(»rmation  and  oomplamt  of 
Jane  Button  (hereinafter  called  the  respondent)  against 
Thomas  Wilkinson  (hereinafter  called  the  appellant^ 
made  in  writing  on  oath  before  the  Rev.  Frederick 
Bvicoe,  one  of  the  undersigned  justices  of  the  peace,  on 
the  17th  day  of  November,  1862,  under  stat.  24  &;  25 
Vict  c.  100.  s,  42.,  whereby  the  respondent,  on  her  oath, 
declared  that,  on  the  1st  November,  the  appellant  un- 
lawftdly  assaulted  her,  at  the  parish  of  Hampneit,  in 
the  said  county,  contrary  to  tiie  form  of  the  statute 
&c.,  was  heard  and  determined  by  us,  the  said  justices, 
and  upon  such  hearing  the  appellant  was  duly  convicted 
before  us  of  the  said  offence,  and  we  adjudged  him  to  be 
imprisoned  in  the  common  gaol  of  Gloucester,  for  the 
county  of  Gloucester,  for  the  term  of  one  month. 

The  case  then  set  out  the  evidence  before  the  justices. 
The  respondent  deposed  that,  on  the  occasion  in  question, 
the  appellant  had  not  only  assaulted  her  and  hurt  her 
knee,  but  that  he  had  connexion  with  her,  though  she 
''  did  not  consent,  and  did  what  she  could  to  resist  him.'' 
The  other  evidence,  however,  shewed  that  that  part  of 
her  statement  which  related  to  indecent  assault  was  very 
improbable,  and  the  justices,  disbelieving  it,  convicted 
the  appellant  of  an  assault. 

Sawyer,  for  the  respondent.— The  conviction  took 
place  under  stat.  24  &  25  Vict.  c.  100.  s.  42.,  which 
enacts:— "Where  any  person  shall  unlawfully  assault 
or  beat  any  other  person,  two  justices  of  the  peace,  upon 
complaint  by  or  on  behalf  of  the  jiarty  aggrieved,  may 
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hear  and  determine  such  offence^  and  the  offender  shall^  1863. 
upoa  conviction  thereof  before  them^  at  the  discretion  Wilkimsom" 
of  the  justices,  either  be  committed  to  the  common  gaol  Du^h. 
or  honse  of  correction,  there  to  be  imprisoned  with  or 
without  hard  kbour  for  any  term  not  exceeding  two 
months,  or  else  shall  forfeit  and  pay  such  fine  as  shall 
appear  to  them  to  be  meet,  not  exceeding,  together  with 
costs  (if  ordered),  the  sum  of  61. ;  and  if  such  fine  as 
shall  be  so  awarded,  together  with  the  costs  (if  ordered), 
shall  not  be  paid,  either  immediately  after  the  conviction 
or  within  such  period  as  the  said  justices  shall  at  the 
time  of  the  conviction  appoint,  they  may  commit  the 
offender  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  two  months,  unless  such  fine  and 
costs  be  sooner  paid/'  It  is  no  objection  to  this  convic- 
tion for  an  assault  that  evidence  was  given  before  the 
magistrates  which,  if  believed,  shewed  that  a  rape  had  been 
committed.  ICockburn  C.  J*  Has  not  this  point  been 
recently  before  this  Court  ?]  Yes.  In  Ex  parte  Thomp- 
son  (a)  an  information  was  laid  against  a  man  for 
"  assaulting  and  abusing^'  a  woman,  who,  on  the  hear- 
ing, gave  evidence  to  shew  that  he  had  committed  a  rape 
on  her.  The  justices  having  convicted  him  of  an  aggra- 
vated assault  under  stat.  16  &  17  Vict  c.  30.  s.  1.  {b), 
this  Court  held  the  conviction  good.  On  a  subsequent  ap- 
plication in  the  same  case  to  the  Court  of  Exchequer  (c), 
that  Court  was  equally  divided  in  opinion ;  Pollock  C.  B. 
and  Wilde  B.  holding  that,  as  the  evidence  disclosed  a 

(a)  6  Jur.  N,  8.  1247. 

(b)  16  &  17  Vict.  c.  30.  s.  1.  was  repealed  by  24  &  25  Vict.  e.  95., 
and  re-enacted  by  24  &  25  Vict.  c.  100.  8.  43. 

(r)  ^H.^N.  193. 
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1863.  rape  or  an  attempt  to  commit  one,  the  justices  Iiad  no 
WxLKiNsoH  jurisdiction;  Bramwett  and  ChanneU  BB.  holding  the 
Button.  contrary,  on  the  gronnd  that  the  information  dbarged 
an  assault,  and  it  was  possible  the  justices  might  have 
believed  the  evidence  as  to  that,  and  disbelieved  the  rest. 
The  decision  of  this  Court  is  in  favour  of  the  respond- 
ent, whereas  the  case  in  the  Exchequer  only  leaves  a 
doubt.     [He  was  then  stopped.] 

Powell,  contra.— [CocWttm  C.  J.  We  are  bound  by 
the  decision  of  this  Court  in  Ex  parte  Thompson  (a),  which 
was  unanimous.  Crompton  J.  There  has  since  been 
a  case,  under  9  G.  4.  c.  31.  ss.  27—29,  where  a  com- 
plaint of  assault  and  battery  having  been  made  before 
two  justices  of  the  peace,  who  dismissed  the  complaint, 
and  gave  the  accused  a  certificate  accordingly,  that 
certificate  was  held  a  bar  to  an  indictment  founded  on 
the  same  facts,  charging  assault  and  battery  accom- 
panied by  malicious  cutting  and  wounding,  so  as  to 
cause  grievous  bodily  harm  (ft).  That  seems  conclusive 
on  this  matter.]  It  must  be  conceded  that  the  present 
case  cannot  be  distinguished  from  Ex  parte  Thompson  in 
this  Court  (a),  but  the  difierence  of  opinion  in  the  Court 
of  Exchequer  (e)  shews  that  the  question  is  an  impor- 
tant one.  [Cockhum  C.  J.  We  will  not  presume  that 
justices  would  so  far  depart  from  their  duty  as  to 
abuse  their  powers  in  the  manner  there  suggested.  It 
is  better  for  justices  of  the  peace  to  dispose  of  a  matter 

(a)  6  Jur.  N.  8.  1247. 

{b)  The  leumed  Judge  doubtless  refers  to  Beg.  t.  EHngton,  I  JB.fS. 
688. 

(e)  ^K^K  193. 
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like  this  as  a  common  assault  than  to  send  it  for  trial        1863. 
jas  a  case  of  rape,  where  the  accused  would  most  likely    Wilkinsoh 
be  acquitted.]     The  evidence  here  discloses  a  case  of      outtoh, 
rape.     [Cockbum  C.   J.     The  evidence,   so  far  as  it 
relates  to  rape,  ought  not  to  be  believed.     Crompton  J. 
This  Court,  in  a  case  to  which  I  was  not  party  {a),  most 
wisely  thought  that  the  justices  have  a  discretion  as  to 
whether  they  will  treat  a  chaise  of  assault  as  a  case  of 
common  assault  or  not.     But  if  they  do  treat  it  as  a 
common  assault  their  decision  is  finaL     Cochbvm  C.  J* 
I  think  the  arguments  used  in  the  Exchequer,  by  Pol- 
loch  C.  B.,  and  Wilde  B.,  in  Ex  parte    Thompson  (b), 
wholly  unconvincing.] 

Sawyer  was  not  called  on  to  reply. 

Per  Curiam.     (Cockburn  C.  J.,  Crompton,  Black- 
burn and  Mellor  JJ.) 

Conviction  affirmed. 

(a)  See  note  (*),  p.  824.  (b)  6  H,  f  N.  193. 
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Wednestiay, 
ATay  Gth« 

Contract, 
Accidental 
destruction 
of  the  8ul)ject' 
matter. 
Demise  or 
aqreemtntfor 
demise. 


Tatlor  and  another  against  Caldwell  and 
another. 

1.  Where  there  is  a  positiye  contract  to  do  a  thing,  not  in  itself 
unlawful,  the  contractor  must  peiform  it  or  pav  dama^^  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents,  the  performance  c^ 
his  contract  has  become  unexpectedly  burthensome  or  even  iniiKMsible. 

2.  But  this  rule  is  only  applicable  when  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condition  either  express  or  implied. 

3.  Where,  from  the  nature  of  the  contract,  it  appears  that  tne  pardee 
must  from  the  beginning  haTe  known  that  it  could  not  be  fulfilled 
unless  when  the  tune  for  the  fiUfihnent  of  the  contract  arriTed  some 
particular  specified  thine  continued  to  exist,  so  that,  when  entering  into 
the  contract,  they  must  have  contemplated  such  continuing  existence  as 
the  foundation  of  what  was  to  be  done ;  there,  in  the  absence  of  anpr 
express  or  implied  warranty  that  the  thing  shall  exist,  the  contract  is 
not  to  be  construed  as  a  positive  contract,  but  as  aulgeet  to  an  implied 
condition  that  the  parties  shaU  be  excused  in  case,  before  breach,  per- 
formance becomes  impossible  from  the  perishing  of  the  thing  without 
defiiult  of  the  contractor. 

4.  A.  aereed  with  B,  to  give  him  the  use  of  a  Music  Hall  on  certain 
specified  days,  for  the  purpose  of  holding  concerts,  with  no  express 
stipulation  for  the  event  of  the  destruction  of  the  Music  Hall  by  fire : 
held,  that  both  parties  were  excused  from  performance  of  the  contract 

6.  An  instrument  is  not  a  demise,  altnough  it  contains  the  usual 
words  of  demise,  if  its  contents  shew  that  such  was  not  the  intention  of 
the  parties. 

n^HE  declaration  alleged  that  by  an  agreement,  bear- 
ing date  the  27th  May,  1861^  the  defendants  agreed  to 
let^  and  the  plaintiffs  agreed  to  take^  on  the  terms  therein 
stated^  The  Surrey  Gardens  and  Music  Hall,  Newington , 
Surrey,  for  the  following  days^  that  is  to  say^  Monday 
the  17th  June,  1861,  Monday  the  15th  July,  1861,  Mon^ 
day  the  5th  August,  1861,  and  Monday  the  19ih  August, 
1861,  for  the  purpose  of  giving  a  series  of  four  grand 
concerts  and  day  and  night  fStes,  at  the  Gardens  and 
Hall  on  those  days  respectively,  at  the  rent  or  sum  of 
100/.  for  each  of  those  days.  It  then  averred  the  fiilfil- 
nicut  of  conditions  &c.,  on  the  part  of  the  plaintiffs ; 
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and  breach  by  the  defendants,  that  they  did  not  nor        is63. 
would  allow  the  plaintifiRs  to  have  the  use  of  The  Surrey       taylob 
Music  HaU  and  Gardens  according  to  the  agreement,     CALimELL. 
but  wholly  made  default  therein,  &c. ;  whereby  the  plain-  t 
tiffs  lost  divers  moneys  paid  by  them  for  printing  ad-  * 
vertisements  of  and  in  advertising  the  concerts,  and  also 
lost  divers  sums  expended  and  expenses  incurred  by  them 
in  preparing  for  the  concerts  and  otherwise  in  relation 
thereto,  and  on  the  faith  of  the  performance  by  the  de- 
fendants of  the  agreement  on  their  part,  and  had  been 
otherwise  injured,  &c. 

Pleas.    First.  Traverse  of  the  agreement. 
Second.  That  the  defendants  did  allow  the  plaintiffs 
to  have  the  use  of  The  Surrey  Music  Hall  and  Gardens 
according  to  the  agreement,  and  did  not  make  any  default 
therein,  &c. 

Third.  That  the  plaintifis  were  not  ready  or  willing  to 
take  The  Surrey  Music  Hall  and  Gardens. 
Fourth.  Exoneration  before  breach. 
Fifth.  That  at  the  time  of  the  agreement  there  was  a 
general  custom  of  the  trade  and  business  of  the  plaintiffs 
and  the  defendants,  with  respect  to  which  the  agreement 
was  made,  known  to  the  plaintiffs  and  the  defendants, 
and  with  reference  to  which  they  agreed,  and  which  was 
part  of  the  agreement,  that  in  the  event  of  the  Gardens 
and  lliusic  Hall  being  destroyed  or  so  far  damaged  by 
accidental  fire  as  to  prevent  the  entertainments  being 
given  according  to  the  intent  of  the  agreement,  between 
the  time  of  making  the  agreement  and  the  time  appointed 
for  the  performance  of  the  same,  the  agreement  should 
be  rescinded  and  at  an  end  ;  and  that  the  Gardens  and 
Music  Hall  were  destroyed  and  so  far  damaged  by 
accidental  fire  as  to  prevent  the  entertainments,  or  any 
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1863.        of  them,  being  given,  according  to  the  intent  of  the 
Taylor       agreement,  between  the  time  of  making  the  agree- 
Caldwell.     ™®^^  *"^d  the  first  of  the  times  appointed  for  the  per- 
formance of  the  same,  and  continued  so  destroyed  and 
damaged  until  after  the  times  appointed  for  the  per- 
formance of  the  agreement  had  elapsed,  without  the 
default  of  the  defendants  or  either  of  them. 
Issue  on  all  the  pleas. 

On  the  trial,  before  Blackburn  J.,  at  the  London  Sit- 
tings after  Michaelmas  Term,  1861,  it  appeared  that  the 
action  was  brought  on  the  following  agreement : — 

"  Royal  Surrey  Gardens^ 
"  27th  May,  1861. 
''Agreement  between  Messrs.  Caldwell  ^  Bishop^  of 
the  one  part,  and  Messrs.  Taylor  ^  Lewis  of  the  other 
part,  whereby  the  said  Caldwell  ^  Bishop  agree  to  let, 
and  the  said  Taylor  ^  Lewis  agree  to  take,  on  the  terms 
hereinafter  stated.  The  Surrey  Gardens  and  Music  Hall^ 
Newington,  Surrey,  for  the  following  days,  viz. : — 
''  Motuiay,  the  17th  June,  1861, 
„       „       15th  July,  1861, 
„       „         5th  August,  1861, 
„       „       19th  August,  1861, 
for  the  purpose  of  giving  a  series  of  four  grand  concerts 
and  day  and  night  fetes  at  the  said  Gardens  and  Hall  on 
•»  those  days  respectively  at  the  rent  or  sum  of  100/.  for 

each  of  the  said  days.  The  said  CaldweU  ff  Bishop  agree 
to  find  and  provide  at  their  own  sole  expense,  on  each  of 
the  aforesaid  days,  for  the  amusement  of  the  public  and 
persons  then  in  the  said  Gardens  and  Hall,  an  efSdent  and 
organised  military  and  quadrille  band,  the  united  bands 
to  consist  of  from  thirty-five  to  forty  members ;  al  firesco 
entertainments  of  various  descriptions;  coloured  min* 


XXVI.   VICTORIA.  829 

strels,  fireworks  and  full  Uluminations ;  a  ballet  or  diver-  1863. 
tissement^  if  permitted ;  a  wizard  and  Grecian  statues ;  Taylor 
tight  rope  performances ;  rifle  galleries ;  air  gun  shoot-  Caldwell. 
ing ;  Chinese  and  Parisian  games ;  boats  on  the  lake, 
and  (weather  permitting)  aquatic  sports^  and  all  and 
every  other  entertainment  as  given  nightly  during  the 
months  and  times  above  mentioned.  And  the  said  Cald-^ 
well  ^  Bishop  also  agree  that  the  before  mentioned 
united  bands  shall  be  present  and  assist  at  each  of  the 
said  concerts,  from  its  commencement  until  9  o'clock 
at  night ;  that  they  will,  one  week  at  least  previous  to 
the  above  mentioned  dates,  underline  in  bold  type  in  all 
their  bills  and  advertisements  that  Mr.  Sims  Beeves  and 
other  artistes  will  sing  at  the  said  gardens  on  those 
dates  respectively,  and  that  the  said  Taylor  8f  Lewis 
shall  have  the  right  of  placing  their  boards,  bills  and 
placards  in  such  number  and  manner  (but  subject  to 
the  approval  of  the  said  Caldwell  Sf  Bishop)  in  and  about 
the  entrance  to  the  said  gardens,  and  in  the  said  grounds, 
one  week  at  least  previous  to  each  of  the  above  men- 
tioned days  respectively,  all  bills  so  displayed  being 
afiixed  on  boards.  And  the  said  Caldwell  ^  Bishop  also 
agree  to  allow  dancing  on  the  new  circular  platform 
after  9  o'clock  at  night,  but  not  before.  And  the  said 
Caldwell  ff  Bishop  also  agree  not  to  allow  the  firework 
display  to  take  place  till  a  ^  past  11  o'clock  at  night. 
And,  lastly,  the  said  Caldwell  8c  Bishop  agree  that  the 
said  Taylor  ^  Lewis  shall  be  entitled  to  and  shall  be  at 
liberty  to  take  and  receive,  as  and  for  the  sole  use  and 
property  of  them  the  said  Taylor  §•  Lewis,  all  moneys  paid 
for  entrance  to  the  Grardens,  Galleries  and  Music  Hall 
and  firework  galleries,  and  that  the  said  Taylor  Sf  Lewis 
may  in  their  own  discretion  secure  the  patronage  of  any 


T. 

Caldwsll. 
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1863.  charitable  institution  in  connection  with  the  said  con- 
ij^^j^o^  certs.  And  the  said  Taylor  §•  ^-«w  agree  to  pay  the 
aforesaid  respective  sum  of  100/.  in  the  evening  of  the 
said  respective  days  by  a  crossed  cheque,  and  also  to  find 
and  provide,  at  their  own  sole  cost,  all  the  necessary 
artistes  for  the  said  concerts,  including  Mr.  Sum  Reeves^ 
Qod'a  will  permitting. 

(Signed)    ''J.  Caldwell, 
"  Witness  "  C/uu.  BisJufp.'' 

(Signed)    ''S.Denis." 

On  the  11th  June  the  Music  Hall  was  destroyed  by 
an  accidental  fire,  so  that  it  became  impossible  to  give 
the  concerts.  Under  these  circumstances  a  verdict  was 
returned  for  the  plaintiff,  with  leave  reserved  to  enter 
a  verdict  for  the  defendants  on  the  second  and  third 
issues. 

Petersdo/ff  Serjt.,  in  Hilary  Term,  1862,  obtained  a 
rule  to  enter  a  verdict  for  the  defendants  generally. 

The  rule  was  ai^ed,  in  Hilary  Term,  1868  (January 
28th) ;  before  Cockburn  C.  J.,  Wiohtman,  Cromfton 
and  Blackburn  JJ. 

H.  Tindal  Atkinson  shewed  cause. — First.  The  agree- 
ment sued  on  does  not  shew  a  ''  letting''  by  the  defend- 
ants to  the  plaintiffs  of  the  Hall  and  (hardens,  although 
it  uses  the  word  ''  let,''  and  contains  a  stipulation  that 
the  plaintiffs  are  to  be  empowered  to  receive  the  money 
at  the  doors,  and  to  have  the  use  of  the  Hall,  for  which 
they  are  to  pay  100/.,  and  pocket  the  surplus ;  for  the 
possession  is  to  remain  in  the  defendants,  and  the  whole 
tenor  of  the  instrument  is  against  the  notion  of  a  letting. 
Whether  an  instrument  shall  be  construed  as  a  lease  or 
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only  an  agreement  for  a  lease,  even  though  it  contains        1863. 
words  of  present  demise,  depends  on  the  intention  of  the      Tatlor 
parties  to  be  collected  from  the  instmment ;  Morgan  d.     Cat.dweli.. 
Dowding  ▼•  Bis8ell{a) .     Christie  y.  Lewis  {b)  is  the  nearest 
case  to  the  present,  where  it  was  held  that,  although  a 
charter  party  between  the  owner  of  a  ship  and  its  freighter 
contains  words  of  grant  of  the  ship,  the  possession  of  it 
may  not  pass  to  the  freighter,  but  remain  in  the  owner, 
if  the  general  provisions  in  the  instrument  qualify  the 
words  of  grant. 

Secondly.  The  destruction  of  the  premises  by  fire  will 
not  exonerate  the  defendants  from  performing  their  part  of 
the  agreement.  In  Paradine  y.  Jane  {c)  it  is  laid  down 
that,  where  the  law  create?  a  duty  or  charge,  and  the  party 
is  disabled  to  perform  it  without  any  default  in  him, 
and  hath  no  remedy  oyer,  there  the  law  will  excuse  him ; 
but  when  the  party,  by  his  own  contract,  creates  a  duty 
or  chaige  upon  himself,  he  is  bound  to  make  it  good^ 
if  he  may,  notwithstanding  any  accident  by  ineyitable 
necessity,  because  he  might  have  provided  against  it  by 
his  contract.  And  there  accordingly  it  was  held  no  plea 
to  an  action  for  rent  reserved  by  lease  that  the  defendant 
was  kept  out  of  possession  by  an  alien  enemy  whereby 
he  could  not  take  the  profits. 

Pearce,  in  support  of  the  rule. — First  This  instrument 
amounts  to  a  demise.  It  uses  the  legal  words  for  that 
purpose,  and  is  treated  in  the  declaration  as  a  demise. 

Secondly.  The  words  "  God's  will  permitting''  over- 
ride the  whole  agreement. 

Cur.  adv.  vult. 

(fl)  3  Taunt,  66.  (6)  2  B.  ^  B.  410. 

(r)  Alyen,  26. 
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1863.  The  judgment  of  the  Court  was  now  delivered  by 


Taylor 


^    ^-  Blackburn  J.  In  this  case  the  plaintifis  and  defendants 

Caldwell.  *^ 

had,  on  the  27th  May,  1861,  entered  into  a  contract  by 
which  the  defendants  agreed  to  let  the  plaintiffs  have  the 
use  of  The  Surrey  Gardens  and  Music  Hall  on  four  days 
then  to  come,  viz.,  the  17th  June,  15th  July,  5th  August 
and  19th  August,  for  the  purpose  of  giving  a  series  of  four 
grand  concerts,  and  day  and  night  f§tes  at  the  Gardens 
and  Hall  on  those  days  respectively ;  and  the  plaintiffs 
agreed  to  take  the  Gardens  and  Hall  on  those  days,  and 
pay  100/.  for  each  day. 

The  parties  inaccurately  call  this  a  ''letting,''  and  the 
money  to  be  paid  a  ''  rent  /'  but  the  whole  agreement  is 
such  as  to  shew  that  the  defendants  were  to  retain  the 
possession  of  the  Hall  and  Gardens  so  that  there  was  to 
be  no  demise  of  them,  and  that  the  contract  was  merely 
to  give  the  plaintiffs  the  use  of  them  on  those  days. 
Nothing  however,  in  our  opinion,  depends  on  this.  The 
agreement  then  proceeds  to  set  out  various  stipulations 
between  the  parties  as  to  what  each  was  to  supply  for 
these  concerts  and  entertainments,  and  as  to  the  manner 
in  which  they  should  be  carried  on.  The  effect  of  the 
whole  is  to  shew  that  the  existence  of  the  Music  Hall 
in  the  Surrey  Gardens  in  a  state  fit  for  a  concert  was 
essential  for  the  fulfilment  of  the  contract, — such  enter- 
tainments as  the  parties  contemplated  in  their  agreement 
could  not  be  given  without  it. 

After  the  making  of  the  agreement,  and  before  the 
first  day  on  which  a  concert  was  to  be  given,  the  Hall 
was  destroyed  by  fire.  This  destruction,  we  roust  take 
it  on  the  evidence,  was  without  the  fault  of  either  party, 
and  was  so  complete  that  in  consequence  the  concerts 
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could  Dot  be  given  as  intended.    AndGhe  question  we        1SC3 
have  to  decide  is  whether,  under  these  circumstances,  the       Taylc-r 
loss  which  the  plaintiffs  have  sustained  is  to  fall  upon  the     calo^wkil. 
defendants^  The  parties  when  framing  their  agreement   " 
evidently  Cad  not  present  to  their  minds  the  possibility 
of  such  a  disaster,  and  have  made  no  express  stipula- 
tion with  reference  to  it,  so  that  the  answer  to  the 
question  must  depend  upon  the  gene^  rules  of  law 
applicable  to  such  a  contract. 

There  seems  no  doubt  that  where  there  is  a  positive 
contract  to  do  a  thing,  not  in  itself  unlawful,  the 
contractor  must  perform  it  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents,  the 
performance  of  his  contract  has  become  unexpectedly 
burthensome  or  even  impossible.  The  law  is  so  laid  down 
in  1  Roll  Abr.  450,  Condition  (G),  and  in  the  note  (2) 
to  Walton  V.  Waterhouse  (a),  and  is  recognised  as  the 
general  rule  by  all  the  Judges  in  the  much  discussed  case 
of  HaU  V.  Wright  {b).  But  this  rule  is  only  applicable 
when  the  contract  is  positive  and  absolute,  and  not  subject 
to  any  condition  either  express  or  implied:  and  there  are 
authorities  which,  as  we  think,  establish  the  principle  that 
where,  firom  the  nature  of  the  contract,  it  appears  that  ^ 
the  parties  must  from  the  beginning  have  known  that  it 
could  not  be  fulfilled  unless  when  the  time  for  the  fulfil- 
ment of  the  contract  arrived  some  particular  specified : 
thing  continued  to  exist^r  so  that,  when  entering  into  the 
contract,  they  must  have  contemplated  such  continuing  ^ 
existence  as  the  foundation  of  what  was  to  be  done;  there,  ^ 
in  the  absence  of  any  express  or  implied  warranty  that 
the  thing  shall  exist,  the  contract  is  not  to  be  construed 
as  a  positive  contract,  but  as  subject  to  an  implied  con-  * 
(rt)  2  WfH9.  Sound.  421  a.  6th  ed.  (h)  E.  B.  #  E.  740. 
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1863.    jfdition  that  the  parties  shall  be  excused  in  case,  before 
Tatlor    1  ^reac^>  performance  becomes  impossible  firom  the  perish- 
Caldwkll.     ^"8  of  the  thing  without  default  of  the  contractor. 

(     There  seems  little  doubt  that  this  implication  tends  to 
I  further  the  great  object  of  making  the  legal  construction 
such  as  to  fulfil  the  intention  of  those  who  entered  into 
the  contract  ^  For  in  the  course  of  affairs  men  in  maElng 
I    such  contracts  in  general  would,  if  it  were  brought  to 
\  their  minds,  say  that  there  should  be  such  a  condition. 
Accordingly,  in  the  Civil  law,  such  an  exception  is 
implied  in  every  obligation  of  the  class  which  they  call 
obligatio  de  certo  corpore.     The  rule  is  laid  down  in 
the  Digest,  lib.  xlv.,  tit.  1,  de  verborum  Migationibus, 
1.  33.  ''  Si  Stichus  certo  die  dari  promissus,  ante  diem 
moriatur :  non   tenetur  promissor/'     The   principle  is 
more  fully  developed  in  1.  23.     ^'Si  ex  legati  causa, 
aut  ex  stipulatii  hominem  certum  mihi  debeas:   non 
aliter  post  mortem  ejus  tenearis  mihi,  quam  si  per 
te  steterit,  quominus  vivo  eo  eum  mihi  dares:   quod 
ita  fit,   si  aut  interpellatus  non  dedisti,  aut  occidisti 
eum.'*    The  examples  are  of  contracts  respecting  a  slave, 
which  was  the  common  illustration  of  a  certain  subject 
used  by  the  Roman  lawyers,  just  as  we  are  apt  to  take  a 
horse ;  and  no  doubt  the  propriety,  one  might  almost  say 
necessity,  of  the  implied  condition  is  more  obvious  when 
the  contract  relates  to  a  living  animal,  whether  man  or 
brute,  than  when  it  relates  to  some  inanimate  thing  (such 
as  in  the  present  case  a  theatre)  the  existence  of  which 
is  not  so  obviously  precarious  as  that  of  the  live  animal, 
but  the  principle  is  adopted  in  the  Civil  law  as  applicable 
to  every  obligation  of  which  the  subject  is  a  certain 
thing.   The  general  subject  is  treated  of  by  Pathier,  who 
in  his  Traite  des  Obligations,  partie  3,  chap*  6,  art  3, 
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§  668  states  the  result  to  be  that  the  debtor  corporis    \    1863, 
certi  is  freed  from  his  obligation  when  the  thing  has    (  Tatlor 
perished^  neither  by  his  act,  nor  his  neglect,  and  before 
he  is  in   default,  unless  by    some  stipulation  he  has 
taken  on  himself  the  risk  of  the  particular  misfortune 
which  has  occurred. 

Although  the  Civil  law  is  not  of  itself  authority  in 
an  English  Court,  it  affords  great  assijstance  in  inves<^ 
tigating  the  principles  on  which  the  law  is  grounded. 
And  it  seems  to  us  that  the  common  law  authorities 
establish  that  in  such  a  contract  the  same  condition  of  the 
continued  existence  of  the  thing  is  implied  by  English  law. 

There  is  a  class  of  contracts  in  which  a  person  binds 
himself  to  do  something  which  requires  to  be  performed 
by  him  in  person ;  and  such  promises,  e,  g.  promises  to 
marry,  or  promises  to  serve  for  a  certain  time,  are  never 
in  practice  qualified  by  an  express  exception  of  the  death 
of  the  party ;  and  thereftwre  in  such  cases  the  contract  is 
in  terms  broken  if  the  promisor  dies  before  fulfilment 
Yet  it  was  very  early  determined  that,  if  the  performance 
is  personal,  the  executors  are  not  liable  \  Hyde  v.  The 
Dean  of  Windsor  (a).  See  2  Wms.  Exors.  1560,  5th  ed., 
where  a  very  apt  illustration  is  given.  ''Thus,"  says 
the  learned  author,  ''if  an  author  undertakes  to  com- 
pose a  work,  and  dies  before  completing  it,  his  exe- 
cutors are  discharged  from  this  contract :  for  the  under- 
taking is  merely  personal  in  its  nature,  and,  by  the 
intervention  of  the  contractor's  death,  has  become  impos- 
sible to  be  performed."  For  this  he  cites  a  dictum  of 
Lord  Lyndhurst  in  Marshall  v.  Droadhurst  {h\  and  a 
case  mentioned  by  Patteson  J.  in  Wentwarth  v.  Cock  (c). 

(a)  Cro,  mU.  552,  553. 

(6)  1  Tyr,  348,  349.  (c)  10  A.  #  E.  42.  45-46. 
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1863.        In  Hall  v.   Wright  {a)  Crompton  J.,  in  his  judgment » 

Taylor       puts  another  case.     ''  Where  a  contract  depends  upon 

Caldwell,     personal  skill,  and  the  act  of  God  renders  it  impossible, 

,  as,  for  instance,  in  the  case  of  a  painter  employed  to 
paint  a  picture  who  is  struck  blind,  it  may  be  that  the 
performance  might  be  excused/* 

It  seems  that  in  those  cases  the  only  ground  on  which 

the  parties  or  their  executors,  can  be  excused  from  the 

I         consequences  of  the  breach  of  the  contract  is,  that  from 

the  nature  of  the  contract  there  is  an  implied  condition 

of  the  continued  existence  of  the  life  of  the  contractor, 

/  and,  perhaps  in  the  case  of  the  painter  of  his  eyesight. 
In  the  instances  just  given,  the  person,  the  continued 
existence  of  whose  life  is  necessary  to  the  fulfilment  of 
the  contract,  is  himself  the  contractor,  but  that  does  not 
seem  in  itself  to  be  necessary  to  the  application  of  the 
principle;  as  is  illustrated  by  the  following  example. 
In  the  ordinary  form  of  an  apprentice  deed  the  ap- 
prentice binds  himself  in  unqualified  terms  to  ''serve 
until  the  full  end  and  term  of  seven  years  to  be  fully 
complete  and  ended, '*  during  which  term  it  is  covenanted 
that  the  apprentice  his  master  "  faithfully  shall  serve,'' 
and  the  father  of  the  apprentice  in  equally  unqualified 
tei:ms  binds  himself  for  the  performance  by  the  appren- 
tice of  all  and  every  covenant  on  his  part.  (See  the 
form,  2  Chitty  on  Pleading,  370,  7th  ed.  by  Greening.) 
It  is  undeniable  that  if  the  apprentice  dies  within  the 
seven  years,  the  covenant  of  the  father  that  he  shall 
perform  his  covenant  to  serve  for  seven  years  is  not 
fulfilled,  yet  surely  it  cannot  be  that  an  action  would  lie 
against  the  father  ?  Yet  the  only  reason  why  it  would  not 
is  that  he  is  excused  because  of  the  apprentice's  death. 

{a)  K.  B.  4-  E.  746. 749. 
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These  are  instances  where  the  implied  condition  is  of        18G3. 
the  life  of  a  human  being,  but  there  are  others  in  which       Taylor 
the  same  implication   is  made    as    to  the  continued     calixwbll. 
existence  of  a  thing.     For  example^  where  a  contract  of 
sale  is  made  amounting  to  a  bargain  and  sale^  trans- 
ferring presently  the  property  in  specific  chattels,  which 
are  to  be  delivered  hj  the  vendor  at  a  future  day;  there, 
if  the  chattels,  without  the  fault  of  the  vendor,  perish  in 
the  inter\'al,  the  purchaser  must  pay  the  price  and  the 
vendor  is  excused  from  performing  his  contract  to  deliver, 
which  has  thus  become  impossible. 

That  this  is  the  rule  of  the  English  law  is  established 
by  the  case  oi  Rvgg  v.  Minett{a)^  where  the  article  that 
perished  before  delivery  was  turpentine,  and  it  was 
decided  that  the  vendor  was  bound  to  refund  the  price 
of  all  those  lots  in  which  the  property  had  not  passed ; 
but  was  entitled  to  retain  without  deduction  the  price  of 
those  lots  in  which  the  property  had  passed,  though 
they  were  not  delivered,  and  though  in  the  conditions  of 
sale,  which  are  set  out  in  the  report,  there  was  no  express 
qualification  of  the  promise  to  deliver  on  payment.  It 
seems  in  that  case  rather  to  have  been  taken  for  granted 
than  decided  that  the  destruction  of  the  thing  sold  before 
delivery  excused  the*  vendor  from  fulfilling  his  contract 
to  deliver  on  payment. 

This  also  is  the  rule  in  the  Civil  law,  and  it  is  worth 
noticing  that  Pothier,  in  his  celebrated  Traitedu  Contrat 
de  Venie{b\  treats  this  as  merely  an  example  of  the  more 
general  rule  that  every  obligation  de  certo  corpore  is 
eixtingaished  when  the  thing  ceases  to  exist  See 
Blackburn  on  the  Contract  of  Saky  p.  178. 

The  same  principle  seems  to    be  involved   in  the 

(a)  11  East,  210. 

(6)  See  Part.  4,  f  307,  &c. ;  and  Part.  2,  ch.  1,  sect.  1,  art.  4,  |  1. 
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1863.        decision  of  Sparrow  v.  Smogate  (a),  where,  to  an  action 
Xatlor       ®^  ^^^^  ^^  *^  obligation  by  bail,  conditioned  for  the 

^     ^-  payment  of  the  debt  or  the  render  of  the  debtor,  it  was 

Caldwell.      '^  -^ 

held  a  good  plea  that  before  any  default  in  rendering 
him  the  principal  debtor  died.  It  is  true  that  was  the 
case  of  a  bond  urith  a  condition,  and  a  distinction  is 
soiietimes  made  in  this  respect  between  a  condition  and 
a  contract  But  this  observation  does  not  apply  to 
Williams  v.  Lloyd  (6).  In  that  case  the  count,  which 
was  in  assumpsit,  alleged  that  the  plaintiff  had  delivered 
a  horse  to  the  defendant,  who  promised  to  redeliver  it 
on  request.  Breach,  that  though  requested  to  redeliver 
the  horse  he  refused.  Plea,  that  the  horse  was  sick  and 
died,  and  the  plaintiff  made  the  request  after  its  death; 
and  on  demurrer  it  was  held  a  good  plea,  as  the  bailee 
was  discharged  from  his  promise  by  the  death  of  the 
horse  without  default  or  negligence  on  the  part  of  the 
defendant  ''  Let  it  be  admitted,'^  say  the  Court,  **  that 
he  promised  to  deliver  it  on  request,  if  the  hcnrse  die 
before,  that  is  become  impossible  by  the  act  of  Gk>d,  so 
the  party  shall  be  discharged,  as  much  as  if  an  obligation 
were  made  conditioned  to  deUver  the  horse  on  request, 
and  he  died  before  it.'^  And  Jones^  adds  the  report^ 
cited  22  Ass.  41,  in  which  it  was  held  that  a  ferryman 
who  had  promised  to  carry  a  horse  safe  across  the  ferry 
was  held  chai^eable  for  the  drowning  of  the  animal  only 
because  he  had  overloaded  the  boat,  and  it  was  agreed 
that  notwithstanding  the  promise  no  action  would  have 
lain  had  there  been  no  neglect  or  default  on  his  part 

It  may,  we  think,  be  safely  asserted  to  be  now  EmgUth 
law,  that  in  all  contracts  of  loan  of  chattels  or  bailments 
if  the  performance  of  the  promise  of  the  borrower  oi 

(a)   W.Jo>,es,'2<X  (/;)   r.  Jimw,  179. 


1863. 
Tatloe 

V. 
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bailee  to  return  the  things  lent  or  bailed,  becomes  impos- 
sible because  it  has  perished,  this  impossibility  (if  not 
arising  from  the  fault  of  the  borrower  or  bailee  from  ^  -,^ 
some  risk  which  he  has  taken  upon  himself)  excuses  the 
borrower  or  bailee  from  the  performance  of  his  promise 
to  redeliver  the  chattel. 

The  great  case  of  Coggs  v.  Bernard  {a)  is  now  the 
leading  case  on  the  law  of  bailments,  and  Lord  HoU^  in 
that  case,  referred  so  much  to  the  Civil  law  that  it  might 
perhaps  be  thought  that  this  principle  was  there  derived 
direct  from  the  civilians,  and  was  not  generally  applicable 
in  English  law  except  in  the  case  of  bailments ;  but  the 
case  of  Williams  v.  Lloyd  (J),  above  cited,  shews  that  the 
same  law  had  been  already  adopted  by  the  English  law 
as  early  as  The  Book  of  Assises.  The  principle  seems  to  ; 
us  to  be  that,  in  contract?  in  which  the  performance 
depends  on  the  continued  existence  of  a  given  person  or 
thing,  a  condition  is  implied  that  the  impossibility 
performance  arising  from  the  perishing  of  the  person  or 
thing  shall  excuse  the  performance.  ^ 

In  none  of  these  cases  is  the  promise  in  words  other 
than  positive,  nor  is  there  any  express  stipulation  that 
the  destruction  of  the  person  or  thing  shall  excuse  the 
performance;  but  that  excuse  is  by  law  implied,  because 
from  the  nature  of  the  contract  it  is  apparent  that  the 
parties  contracted  on  the  basis  of  the  continued  existence 
of  the  particular  person  or  chattel.  In  the  present  case, 
looking  at  the  whole  contract,  we  find  that  the  parties 
contracted  on  the  basis  of  the  continued  existence  of 
the  Music  Hall  at  the  time  when  the  concerts  were  to  be 
given;  that  being  essential  to  their  performance. 

(a)  1  SmiiKs  L.  C.  171,  5th  ocL  ;  2  X.  Raym.  909. 
lb)  W.  Jones,  179. 
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We  thiuk^  therefore^  that  the  Music  Hall  having  ceaised 
to  exists  without  fault  of  either  party,  both  parties  are 
excused^  the  plaintiffs  from  taking  the  gardens  and  pay- 
ing the  money,  the  defendants  from  performing  their 
promise  to  give  the  use  of  the  Hall  and  Gardens  and 
other  things.  Consequently  the  rule  must  be  absolute 
to  enter  the  verdict  for  the  defendants. 

Rule  absolute. 


Wednesday/, 
May  6th. 

Action  on 
judgment. 
Costs. 

43  G.  3.  c.  46. 
«.4. 

7  &  8  VH. 
c,  96. 8. 57. 


Dickinson  against  Angell. 

Where  an  action  is  brought  upon  a  jnd^ent  for  a  sum  not  exceeding 
20/.  for  the  purpose  of  enabling  the  plaintiff  by  adding  the  costs  to  the 
sum  recovered  by  the  judjcment,  to  recover  a  sum  exceeding  2f)/.,  and  so 
to  issue  a  capias  and  defeat  the  object  of  stat.  7  &  8  Fict,  c.  96.  s.  57., 
the  discretion  of  the  Court  under  stat.  43  G.  3.  c.  46.  it.  4.  as  to  grantinj^' 
costs  to  the  plaintiff  is  not  taken  away  by  Hie  later  statute,  but  mey  will 
be  guided  in  the  exercise  of  that  discretion  by  its  provisions. 

nPHIS  was  an  action  brought  to  recover  78/.  I85.,  being 

the  amount  recovered  by  the  plaintiff  against  the 

defendant  by  a  judgment  for  14?/.   135.  4</.  debt,  and 

63/.  19^.  8^.  costs.   The  defendant  pleaded  nul  tiel  record. 

The  original  action  was  brought  upon  a  schoolmaster's 
bill  for  34/.  2s.  6d.  The  plaintiff  paid  into  Court 
19/.  9^.  2d.^  and  pleaded  a  set  off  as  to  the  residue  for 
rent  due  to  him  from  the  plaintiff.  At  the  trial  the 
plaintiff  obtained  a  verdict  for  14/.  ISs.  4(/.,  and  his  costs 
were  taxed  at  63/.  19«.  Sd.  making  78/.  13#.  Judgment 
was  signed  on  the  13th  January,  1863. 

The  affidavit  of  the  attorney  for  the  plaintiff  stated 
that  the  defendant,  by  indenture  dated  February  6tli, 
18G0,  assigned  the  furniture  and  effects  in  his  dwclhug- 


Anqell. 
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house  mentioned  in  the  schedule  thereto,  together  with  1863. 
a  policy  of  insurance  on  his  life,  to  trustees  for  the  '^ickihron' 
benefit  of  his  wife  and  children,  and  by  other  indentures 
he  mortgaged  all  his  other  property  for  an  amount 
nearly  equal  to  the  value  thereof;  that  by  reason  of  the 
debt  recovered  in  the  action  being  under  20/.,  the 
plaintiff  was  unable  to  arrest  the  defendant  on  a  writ 
of  ca.  sa.  on  the  judgment,  and  that  the  defendant 
had  no  property  on  which  a  writ  of  fieri  facias  could 
take  effect ;  that  by  reason  of  the  debt  due  from  the 
defendant,  exclusive  of  costs,  being  under  50/.  the 
plaintiff  was  unable  to  proceed  to  have  the  estate  of  the 
defendant  administered  in  the  Court  of  Bankruptcy^ 
he  not  being  a  trader;  that  the  defendant,  being  an 
attorney  and  solicitor,  would  have  paid  the  debt  and 
costs  due  on  the  judgment  so  recovered  against  him, 
if  the  plaintiff  had  been  in  a  position  to  issue  and 
execute  a  writ  of  ca.  sa.  against  him  or  to  proceed 
against  him  in  the  Court  of  Bankruptcy;  that  the 
defendant  filed  a  petition  for  protection  from  arrest  and 
a  schedule  in  the  Court  of  Bankruptcy  on  Octobfir  18th, 
1861,  which  was  opposed  on  behalf  of  several  creditors 
and  was  dismissed  by  the  Court ;  that  the  defendant  im- 
mediately after  left  the  country  in  order  to  avoid  his  cre- 
ditors, and  did  not  return  imtil  just  prior  to  the  fiUng  of  a 
second  petition  and  schedule  on  the  14th  February ,  1862, 
in  which  the  only  assets  returned  by  him  were  290/.  Os,  9rf., 
and  no  return  was  made  of  any  goods  or  effects ;  that  in 
the  course  of  the  proceedings  in  the  second  petition  the 
defendant  was  examined  and  stated  that  after  the  settle- 
ment of  the  6th  February y  1860,  he  had  not  any  other 
property  except  leasehold  property,  which  was  on  mort- 
gage ;  that  this  petition  was  opposed,  and  the  defendant's 
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18G3.        further  protection   from  arrest  was  withheld  by  the 
Dickinson      Court. 

Angell.  ^^^  affidavit  of  the  defendant  stated  that  the  set-off 

in  the  original  action  was  for  rent  due  to  him  from  the 
plaintiff,  in  respect  of  premises  wherein  the  plaintiff 
carried  on  his  business  as  a  schoolmaster ;  and  that  the 
answer  made  by  the  plaintiff  was  that  he  was  not  in 
fact  tenant  of  those  premises,  but  that  his  sister,  P.  A. 
Dickinson,  was  the  tenant  thereof,  and  that  the  jury 
found  a  verdict  for  the  plaintiff  on  that  ground  ;  that  he 
had  since  brought  an  action  against  P.  A.  Dickinson  for 
the  amount  of  the  rent,  and  that  she  had  pleaded  to  the 
action  denying  the  tenancy,  and  that  he  had  not  received 
any  portion  of  the  rent,  and  that  the  attorney  for  the 
plaintiff  had  taken  an  assignment  of  the  original  debt 
and  costs  in  that  action,  and  was  the  real  plaintiff  in 
this  action ;  that  the  attorney  for  the  plaintiff  caused 
a  ca.  sa.  to  be  issued,  and  placed  the  same  in  the 
hands  of  the  sheriff  of  Middlesex  to  execute,  and  that 
the  officer  of  the  sheriff  came  to  his  house  to  execute 
such  writ  on  two  or  three  occasions;  but,  in  conse- 
quence of  a  notice  served  by  his  directions  on  the 
sheriff  of  Middlesex  that  his  proceedings  were  ill^al,  the 
attorney  for  the  plaintiff  commenced  this  action  upon 
the  judgment  debt  and  costs;  that  no  writ  of  fi.  fa.  had 
been  issued,  and  that  if  such  writ  had  been  issued  it 
would  have  been  executed,  and  the  full  amount  obtained 
from  the  defendant's  residence  irrespective  of  the  settle- 
ment referred  to,  which  was  executed  more  than  three 
years  ago,  as  well  as  from  other  goods  belonging  to 
him  of  the  value  of  150/.,  which  he  had  purchased 
since  the  date  of  the  indenture  and  before  the  13th 
January   1863,  on  which   day  judgment  was    signed. 
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and  from  money  at  his  bankers  which  might  have  been        1863. 
attached  equal  in  amount  to  the  judgment ;  that  he     Dickinsoh 
was  prepared  to  pay  the  amount  of  the  judgment  debt      akoeli^ 
and  costs  in  the  original  action  forthwith ;  that  the  plaintiff 
was  indebted  to  him  as  assignee  of  one  Mr.  Davis  and 
Messrs.   Beck  and  Buckle,  upon  judgments  recovered 
against  the  plaintiff  in  an  amount  exceeding  120/.,  and  that 
the  defendant  had  not  received  one  shilling  on  account 
thereof;  and  that  the  plaintiff  could  not  be  founds  and 
was  absenting  himself  for  the  purpose  of  avoiding  the 
payment  of  his  debts. 

An  application  had  been  made  to  Mellor  J.  at  Cham- 
bers for  a  rule  calling  upon  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  recover  his  costs^  who 
referred  the  matter  to  the  Court. 

Lush,  (E.  U.  Bullen  with  him),  now  moved  for  a  rule 
accordingly.— By  stat.  43  G,  3.  c.  4G.  s.  4.,  in  all  actions 
upon  any  judgment  recovered,  the  plaintiff  "  shall  not 
recover  or  be  entitled  to  any  costs  of  suit,  unless  the 
Court  in  which  action  on  the  judgment  shall  be  brought, 
or  some  Judge  of  the  same  Court  shall  otherwise  order.'' 
Stat.  7  &  8  Vict  c.  96.  s,  57.,  reciting  that  it  was  expe- 
dient to  limit  the  then  existing  power  of  arrest  upon 
final  process,  enacts,  *'  That  from  and  after  the  passing  of 
this  Act  no  person  shall  be  taken  or  charged  in  execution 
upon  any  judgment  obtained  &;c.  in  any  action  for  the 
recovery  of  any  debt  wherein  the  sum  recovered  shall 
not  exceed  the  sum  of  20/.,  exclusive  of  the  costs 
recovered  by  such  judgment.^'  In  Slater  v.  Mackay  {a\ 
which  was  decided  five  years  after  the  passing  of  stat. 
7  &  8  Vict  c.  96.,  the  Court  of  Common  Pleas  held  that 

(a)  8  a  B.  553. 
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1863.  it  had  a  discretion  to  give  the  plaintiff  his  costs  in 
D1CKIN8OH  cases  of  this  nature,  and  there  exercised  it  in  favour  of 
AiioKLL.  *^®  plaintiff  on  the  ground  that  he  had  no  other  probable 
means  of  recovering  his  debt,  and  that  his  adopting  the 
only  available  means  of  enforcing  his  judgment  was  met, 
not  by  a  plea  to  the  merits,  but  by  a  plea  of  nul  tiel 
record.  Those  reasons  apply  in  the  present  case.  In 
Adams  v.  Ready  (a),  the  Court  of  Exchequer  said  that 
where  an  action  was  brought  on  a  judgment  for  a 
debt  under  20t  for  the  purpose  of  recovering  a  sum 
above  20Z.,  and  issuing  an  execution  against  the  person, 
they  carried  out  the  intention  of  the  Legislature  by 
holding,  in  the  exercise  of  their  discretion,  that  the 
plaintiff  must  bear  the  expense  of  it,  and  ought  not  to  be 
allowed  his  costs.  [Blackburn  J.  The  reasoning  of  the 
Court  of  Exchequer  goes  to  this,  that  the  bringing  of  an 
action  on  the  judgment  under  the  circumstances  was  a 
frustration  of  stat.  7  &  8  Fict  c.  96.  «.  57.  Cockbum 
C.  J.  '  They  thought  that,  the  Legislature  having  enacted 
that  a  plaintiff  shall  not  arrest  a  defendant  where  the 
sum  recovered  does  not  exceed  20/.,  could  not  have 
contemplated  that  a  plaintiff  might  accumulate  the 
costs  to  the  judgment.  Crompton  J.  The  Legislature, 
having  in  its  mind  stat.  43  G*  3.  c.  46.,  for  preventing  an 
attorney  bringing  an  action  on  a  judgment  in  order  to 
get  costs,  may  have  relied  upon  our  discretion  in  other 
cases.]  In  Adams  v.  Ready  (a),  the  defendant  may 
have  had  no  means  of  paying  the  debt,  in  which  case 
he  would  be  within  the  protection  against  imprisonment 
intended  to  be  given  to  poor  debtors  by  stat.  7  &  8 
Vict.  c.  96.  5.  57.  [Cockbum  C.  J.  The  Court  of 
Exchequer  do  not  put  their  judgment  on  that  ground, 

{a)  QH.fN.  261. 
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but  on  this,  that  they  ought  not  to  exercise  their  dis-  1863. 
cretion  under  the  first  Act  so  as  to  overrule  the  Dickinson 
second.]  The  Court  would  not  exercise  their  discre-  akoell. 
tion  in  favour-  of  a  plaintiflF  who  had  been  guilty  of 
an  evasion  of  the  statute ;  but  stat.  7  &  8  Vict.  c.  96. 
s.  57.  does  not  limit  the  discretion  of  the  Court  in 
the  case  of  an  action  on  a  judgment.  [Crampian  J. 
You  say  the  plaintiff  has  been  driven  by  the  conduct  of 
the  defendant  to  adopt  a  course  which  takes  him  out  of 
the  operation  of  the  statute.]  At  the  time  of  the  passing 
of  stat.  43  G,  3.  c.  46.  primS  facie  every  action  on  a 
judgment  was  unnecessary,  because  in  all  cases  a  defen- 
dant could  be  taken  on  a  capias  ad  satisfaciendum. 
[Crompton  J,  There  is  no  impropriety  in  bringing  an 
action  on  a  judgment  for  a  debt  under  20/.,  but  which 
with  the  costs  exceeds  20/. :  that  was  conceded  in  Adams 
V.  Beady  (a),  as  well  as  in  Slater  v.  Mackay  (b).  Black- 
bum  J.  cited  Mason  v.  Nicholls  (c).] 

* 
J.  Brown  shewed  cause  in  the  first  instance,  and  was 
contending  that  the  Court  would  not,  under  the  circum- 
stances of  the  present  case,  exercise  its  discretion  in 
favour  of  the  plaintiff,  when  he  was  stopped. 

CocKBURN  C.  J.  I  dissent  from  the  Court  of  Ex- 
chequer to  this  extent, — that  I  think  we  still  have  a  dis- 
cretion under  stat.  .43  G,  3.  c.  46.,  as  to  granting  costs 
in  such  cases  as  the  present,  and  that  stat.  7  &  8  Vict 
c.  96.  has  not  taken  it  away.  Although  the  latter  statute 
enacts  that  there  shall  not  be  an  arrest  upon  final  process 
when  the  sum  recovered  does  not  exceed  20/.,  it  has  not 

(a)  6H.fN,  261.  (b)  8  C.  B.  653. 

(c)  HM.fW,n8. 
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1863.  taken  away  the  right  of  a  plaintiff  who  has  recovered 
DiOKiNsoH  judgment  for  a  debt  not  exceeding  20L  and  who  cannot 
Anoell.  ^^^  o^^  execution,  to  bring  an  action  on  that  judgment. 
Our  discretion  therefore  remains.  I  however  go  the 
length  of  saying  that  the  latter  statute  gives  the  Court 
a  guide  as  to  the  exercise  of  its  discretion ;  and  if  we 
saw  that  the  action  on  the  judgment  was  brought  simply 
for  the  purpose  of  enabling  the  creditor  by  superadding 
the  costs  to  the  sum  recovered  by  the  judgment  to 
recover  a  sum  exceeding  20L,  and  so  to  issue  a  capias 
ad  satisfaciendum  and  defeat  the  object  of  the  statute^ 
we  ought  not  assist  the  plaintiff  by  giving  him  the  costs 
of  the  second  action.  But  a  discretion  being  left  to  us^ 
we  should  be  justified  in  doing  so^  where  a  plaintiff  who 
has  been  baffled  by  the  unrighteous  proceedings  of  his 
debtor  is  entitled  to  avail  himself  of  any  remedy  for 
recovering  the  fruits  of  his  judgment.  I  agree  with  Mr. 
Lush  that  the  intention  of  the  Legislature  was  to  protect 
persoAs  who  had  no  pecuniary  means^  and  could  give 
nothing  to  their  creditors  but  the  miserable  satisfaction  of 
incarcerating  their  bodies ;  and  in  such  cases  we  should 
take  the  enactment  as  our  guide  and  exercise  our  discre- 
tion in  favour  of  the  debtor.  But  where  a  defendant  has 
means  and  has  endeavoured  to  evade  payment,  we  are 
not  ousted  of  our  jurisdiction.  Here  I  was  disposed  to 
think  that  we  might  exercise  our  discretion  by  giving 
costs  to  the  plaintiff,  but  Mr.  Brown  has  shewn  that 
there  have  been  faults  on  both  sides.  Therefore,  I  am 
of  opinion  that  the  rule  ought  not  to  be  granted,  the 
plaintiff  being  left  to  avail  himself  of  such  remedy  on 
the  judgment  as  he  may  have. 

Crompton,  Blackburn  and  M£lix)r  J  J.  concurred. 

Rule  refused. 
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1863. 


KiLSHAw  against  Jukes,  Till  and  Wynn.       ^^^^^ 


1.  The  test  whether  a  person  who  is  not  an  ostensible  partner  in  a   Partnership, 
trade,  is  nevertheless,  in  contemplation  of  law,  a  partner,  is, — not  whether    Test  of, 

he  is  entitled  to  participate  in  the  profits;  although  this  affords  cogent, 
often  conclusive  evidence  of  it — but  whether  the  trade  has  been  car- 
ried on  by  persons  acting  on  his  behalf :  per  Blackburn  and  Mellor  J  J. 

2.  Qu.  per  Wightman  J.,  of  the  autliority  of  Wilson  v.  Whitehead^ 
10.V.#H^603? 

H'^HIS  was  an  action  against  three  defendants  Joseph 
Jukes,  George  Sibson  Tilly  and  John  Wynn.  The  two 
latter  having  suffered  judgment  by  default,  the  plaintiff 
declared  against  Jukes  for  goods  sold  and  delivered,  work 
and  materials,  and  on  accounts  stated.  Plea,  never  in- 
debted.    Issue. 

On  the  trial,  before  Willes  J.,  at  the  Liverpool 
Summer  Assizes,  1862,  it  appeared  that  the  plaintiff,  who 
was  a  timber  merchant,  brought  this  action  to  recover 
133/.  2*.  10(f.,  the  value  of  timber  supplied  to  and  upon 
the  order  of  the  defendants  Till  and  Wymi,  for  some 
houses  which  they  were  then  building  in  Birkenhead. 
The  plaintiff  who  was  not,  at  the  time,  aware  that 
the  defendant  Jukes  had  any  interest  in  these  houses, 
relied  on  the  following  evidence  to  shew  a  concealed  part- 
nership between  him  and  Till  and  Wynn, 

It  appeared  from  the  evidence  of  the  defendants 
Jukes  and  Tilly  who  were  examined  as  witnesses  for 
the  defence,  that  Till  and  Wynn  were  engaged  in  build- 
ing speculations  in  which  Jukes  had  no  interest.  He 
had,  however,  lent  them  various  sums  of  money  amount- 
ing in   January  1862,  to  189/.,   when   he  refused  to 
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1863.        make  them   any  further   advances,   and  was   pressing 
KiLBHAw      them   for  re-payment     It  was  then  agreed   between 

JoKEP.  them  that  the  three  should  join  in  taking  a  piece  of 
hind  in  their  joint  names ;  that  Till  and  Wynn  should 
erect  on  it  the  houses  in  question,  Jukes  supplying  them 
with  the  ironmongery ;  that  Jukes  should  be  paid  out  of 
the  proceeds  of  the  houses  the  whole  of  his  old  loan  of 
189/.9  And  the  price  of  what  ironmongery  he  should 
supply  for  the  purpose  of  the  speculation^  that  any 
surplus  should  belong  to  Till  and  PVt/nn,  and  if  the  pro- 
ceeds proved  insufficient  to  pay  him,  Jukes  was  to  be  loser. 
In  pursuance  of  this  arrangement  the  following  agree- 
ment was  entered  into. 

"An  agreement  made  this  28th  day  of  February^ 
1862,  between  Thomas  Sanders,  o{  Liverpool,  plasterer  and 
builder,  and  Joseph  Barker,  of  Liverpool^  in  the  county  of 
Lancaster,  gentleman  (as  vendors  of  the  land  hereinafter 
described)  of  the  one  part,  and  George  Sibson  Till,  and 
John  IVynn,  of  Birkenhead,  in  the  county  of  Chester,  and 
Joseph  Jukes,  of  Tranmere,  Birkenhead,  aforesaid,  iron- 
monger, (as  purchasers)  of  the  other  part,  witnesseth 
that  the  said  vendors  agree  to  sell  to  the  said  purchasers, 
who  agree  to  purchase  from  the  said  vendors  at  or  for  a 
price  of  25*.  per  square  yard.  All  that  piece  or  parcel  of 
land  situate  in  Birkenhead  in  the  county  of  Chester  (setting 
out  the  situation  and  quantity.)  And  the  said  vendors 
agree  to  deduce  a  good  title  to  the  said  land  for  an  estate 
of  freehold  of  inheritance  in  fee  simple  in  possession  sub- 
ject to  the  conditions  herein  contained,  and  to  deliver  an 
abstract  thereof  to  the  said  purchasers  one  month  after 
request  in  writing,  such  abstract  to  commence  with  a 
conveyance  from  Francis  Richard  Price,  Esq.,  by  w]iich 
conveyance  all  mines,  and  minerals,  and  fossils,  com- 
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monSy  and  commonable  rights,  also  all  manorial  and  1863. 
baronial  rigfats  and  privileges,  and  seats  and  pews  in  Kilshaw 
Birkenhead  Church,  are  saved,  excepted  and  reserved  to  jukeb. 
the  said  Francis  Richard  Price,  his  heirs  and  assigns,  in 
manner  therein  mentioned,  with  which  deduction  of  title 
the  said  purchasers  shall  be  satisfied,  and  upon  payment 
of  the  purchase  money,  and  interest  and  advances,  and 
aU  other  moneys  which  shall  be  due  by  virtue  of  this 
agreement  as  hereinafter  mentioned,  the  said  vendors 
agree  to  convey  the  said  land  to  the  said  purchasers,  or 
as  they  shall  appoint,  such  conveyance  to  be  prepared  by 
and  at  the  purchasers'  expense.  And  the  said  purchasers 
agree  to  build  or  cause  to  be  built  three  dwelling-houses 
and  shops  at  least  fit  for  habitation,  within  four  months 
from  the  date  hereof,  and  to  pay  the  purchase  money  of 
the  first  three  houses  and  shops  on  or  before  the  30th 
day  of  July  next,  and  to  pay  the  purchase  money  of  the 
remaining  portion  of  the  land  on  or  before  the  30th  day 
of  October  next,  and  to  pay  interest  thereon  in  the  mean- 
time and  until  the  said  purchase  money  shall  be  paid  at 
the  rate  of  5/.  per  centum  per  annum,  to  be  computed 
and  commence  from  the  1st  day  of  June  next,  upon 
the^land  and  upon  the  advances  from  the  respective  dates 
of  advance,  and  also  to  erect  on  the  said  land  seven 
dwelling-houses  or  other  buildings  either  with  or  with- 
out shops,  and  each  of  the  houses  shall  be  of  not  less 
value  than  40/.  per  annum,  the  plans  thereof  to  be  ap- 
proved of  by  the  said  vendors  or  their  agent.  And  the 
purchasers  further  agree  that,  in  each  conveyance  of  the 
said  land  or  part  thereof,  there  shall  be  inserted  a  covenant 
on  the  part  of  the  grantee  or  grantees,  his  or  their  heirs  or 
assigns,  to  observe  and  perform  the  covenants  and  restric- 
VOL.  III.  3   k  d.   &  s. 
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1863.  tions  affecting  the  said  land  mentioned  and  contained  in 
KiLSHAw  ^^^  conveyance  thereof  from  the  said  Francis  Richard 
JuKM  Price,  Esq.,  (subject  to  which  the  said  land  is  contracted 
to  be  sold),  and  also  not  to  erect  and  suffer  to  be  erected 
any  houses  in  courts  or  places,  alleys  or  passages,  and 
not  to  suffer  nor  allow  any  cellars  to  be  used  or  occupied 
as  separate  habitations,  and  also  to  bear  and  pay  one  half 
the  expenses  of  making,  sewering  and  completing  the 
several  streets  and  roads  upon  which  the  said  land  abuts. 
It  is  further  agreed  the  said  vendors  and  all  necessary 
parties  shall  from  time  to  time  convey  to  the  said  pur- 
chasers, or  as  they  may  direct,  such  lots  or  parcels  of  the 
said  land  as  they  may  require  upon  receiving  and  being 
paid  at  the  rate  of  278.  per  square  yard  for  so  much  as 
they  may  require  to  be  conveyed  on  account  of  the  pur- 
chase money  remaining  due  under  this  agreement ;  also 
all  other  moneys  that  may  be  advanced  upon  the  said 
land,  together  with  all  interest  thereon,  the  said  pur- 
chasers bearing  all  the  costs  and  expences  attending  such 
additional  conveyances,  with  the  exception  of  one  abstract. 
And  frirther  that  if  the  purchasers  fulfil  their  part  of 
this  agreement  the  vendors  shall,  if  required  by  the  said 
purchasers,  from  time  to  time,  advance  to  them  such 
sums  of  money  on  materials  not  exceeding  in  the  whole 
at  one  time.  550/.,  and  as  they  may  require  and  accor- 
ding to  the  schedule  hereunder  written,  to  enable  them 
to  erect  and  complete  the  buildings  upon  the  said  land, 
provided  that  such  buildings  are  erected  in  a  substantial 
and  workmanlike  manner,  to  the  satisfaction  of  the  said 
vendors  or  their  agent,  and  that  the  value  thereof  shall 
be  at  least  one  third  greater  than  the  amount  of  advance 
required,  the  same  to  bear  interest  at  the  rate  of  5/.  per 
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cent,  per  annnm^  from  the  time  of  such  advance  until  1863. 
payment  thereof.  It  is  further  agreed  tlie  purchasers  kIilshaw 
may  have  immediate  possession  of  the  said  laud^  and  shall  j^^^ 
commence  to  huild  at  least  three  durelling  houses  thereon 
within  six  days  from  the  date  thereof^  and  shall  proceed 
to  finish  the  same  with  all  reasonable  dispatch^  but  wiU 
not  be  allowed  to  remove  any  clay^  or  dig  and  carry  away 
any  sand^  or  any  other  materials,  whether  the  same  are 
fixed  or  otherwise,  which  materials  the  vendors  have  lien 
upon  for  all  moneys  advanced  and  due  by  virtue  of  this 
agreement  Provided  always,  and  it  is  hereby  agreed 
between  the  said  parties  hereto,  the  said  vendors  shall 
not  be  required  to  obtain  a  conveyance  to  themselves  of 
the  legal  estate  in  the  said  land,  but  the  said  purchasers, 
if  required  by  the  said  vendors,  shall  take  a  conveyance 
thereof  firom  the  party  or  parties  in  whom  the  same  is  or 
might  be  vested ;  and  inasmuch  as  the  title  deeds  relating 
to  the  said  land  relate  to  other  land  of  greater  value,  the 
purchasers  shall  be  satisfied  with  a  deed  of  covenant 
for  the  production  thereof  to  be  prepared  by  and  at  the 
expense  of  the  purcliasers,  such  covenant  to  be  binding 
upon  the  holder  of  the  deeds  so  long  only  as  they  remain 
in  his  custody  :  provided  also  that  the  purchasers  shall 
bear  all  expenses  attending  the  production  and  examina- 
tion of  the  deeds  not  in  the  possession  of  the  vendors, 
and  the  expenses  of  furnishing  or  obtaining  all  attested 
or  other  copies  of  or  extracts  from  registers  which  the 
purchasers  may  require  for  any  purpose,  and  that  all 
recitals  and  statements  in  the  said  conveyance  from  the 
said  Francis  Richard  Price,  and  in  the  conveyance  to 
Charles  Monk,  Esq.,  the  owner  of  three  undivided  fourth 
parts  or  shares  of  and  in  the  said  land,  of  the  remaining 
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1863.  one  undivided  fourth  part  or  share,  shall  be  deemed 
KiMHAw  correct,  conclusive  and  sufficient  evidence  of  the  facts  or 
Jukes.  matters  SO  recited  or  stated,  and  the  vendors  shall  not  be 
bound  for  any  purpose  to  produce  or  to  furnish  any  copy 
or  abstract  of  any  deed,  will  or  other  document  so  recited 
or  mentioned  in  the  said  conveyances  or  either  of  them, 
but  if  the  purchasers  shall  require  the  production  of  any 
copy  or  abstract  of  any  such  deed,  will  or  other  document, 
the  said  vendors  shall  be  at  liberty,  if  they  think  fit,  but 
not  otherwise,  to  comply  with  such  requirements  at  the 
expense  of  the  said  purchasers :  provided  ftirther,  and  it 
is  hereby  agreed,  that  the  said  purchasers  shall  be  con- 
sidered as  accepting  the  title  as  deduced  under  this  agree- 
ment unless  they  shall,  within  fourteen  days  after  the 
delivery  of  such  abstract  as  aforesaid,  deliver  in  writing, 
to  the  vendors  or  their  solicitors,  some  valid  objection  to 
such  title  so  deduced  as  aforesaid,  in  which  case  the  said 
vendors  shall  be  at  liberty  to  rescind  this  agreement  by 
returning  the  amount  of  deposit  on  account  of  the  pur- 
chase money  without  any  cost  or  compensation ;  and 
provided  also,  that  in  case  the  said  purchasers,  their 
heirs  or  assigns,  shall  not  pay  the  purchase  money  and 
interest  as  aforesaid,  and  shall  not  duly  perform  and 
observe  the  terms  and  agreements  aforesaid  on  their  parts 
to  be  performed,  or  in  case  the  said  purchasers  shall 
become  bankrupt,  or  take  the  benefit  of  any  Act  for  the 
relief  of  insolvent  debtors,  or  attempt  to  do  so,  or  shall 
sufffer  any  execution  to  be  issued  against  them,  or  make 
any  assignment  for  the  benefit  of  any  one  or  more  of 
their  creditors,  or  shall  leave  the  United  Kingdom,  it  shall 
be  lawful  for  the  said  vendors,  their  respective  heirs  or 
assigns,  without  the  concurrence  of  the  said  purchasers, 
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their  heirs  or  assigns^  at  any  time  thereafter  to  enter  upon  1868. 
the  said  land  hereby  contracted  for,  and  any  dwelling-  Kilshaw 
house  or  other  building  which  shall  be  thereon  erected  j^^kb. 
or  erecting,  and  to  finish  and  complete  such  of  them  as 
may  be  unfinished,  if  they  shall  think  proper,  but  not 
otherwise,  and  to  make  sale  and  dispose  of  the  said  land 
and  buildings  finished  or  unfinished,  moi*tgaged  or  un- 
mortgaged, or  any  part  or  parts  thereof,  by  public  auction 
or  private  contract,  and  in  one  or  more  lots,  for  such 
price  or  prices  as  they  shall  think  fit,  and  to  convey  and 
assure  the  same  when  sold  to  the  purchaser  or  purchasers, 
or  as  they  or  he  shall  appoint,  and  to  give  valid  dis- 
charges for  the  purchase  money,  so  as  to  exonerate  the 
purchaser  from  all  liability  as  to  the  application  thereof, 
and  out  of  the  purchase  money  which  shall  arise  from 
such  sale,  after  payment  of  the  expense  thereof,  and  the 
expense  of  finishing  and  completing  any  such  houses  and 
buildings  as  aforesaid,  and  also  of  insuring  against  damage 
by  fire,  (which  the  vendors  are  hereby  authorized,  but 
not  bound  to  do),  with  interest  5/.  per  cent,  per  annum 
on  all  such  expenses,  to  deduct,  and  retain  the  said  pur- 
chase money,  interest  and  all  other  moneys  due  under 
this  agreement.     As  witness,  &c.'' 

Here  followed  the  schedule  of  the  advances  referred  to. 

Shortly  after  this  the  timber  in  question  was  supplied 
to  Till  and  fVynn  by  the  plaintiflF,  who,  at  first,  required 
a  guarantee  of  some  other  person,  whereupon  they 
ofiered  Jukes;  but  his  security  was  rejected  by  the 
plaintiff,  and  he  ultimately  supplied  the  timber  on  the 
credit  of  Till  and  fVynn  alone. 

Joseph  Barker,  one  of  the  vendors  under  the  above 
agreement,  being  called  at  the  trial,  stated  that,  after  some 
advances  had  been  made  to  the  defendants,  he  objected  to 
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1863.        make  any  further,  unless  all  three  signed  the  receipts,  or 
"^KiuHAw"    'ii^less  they  would  give  him  a  memorandum  authorizing 
JuKBs        ^^°^  *^  P*y  ^  whichever  of  them  called ;  and  that  there- 
upon on  the  12th  Aprils  they  signed  the  following : — 

"  To  Mr.  J.  Barker. 

"  April,  1862. 

"  Sir.  We,  the  undersigned,  being  partners  in  a  con- 
tract for  the  purchase  of  land  situate  in  Oxion  Road^ 
Birkenhead,  from  you  and  Mr.  T.  Sanders,  which  con- 
tract is  dated  the  28th  February,  1862,  and  contains 
stipulations  as  to  advances  to  be  made  to  enable  us  to 
erect  buildings  thereon,  hereby  agree  that  the  signature 
of  any  one  of  us  shall  be  an  effectual  receipt  for  advances 
so  made,  and  any  such  benefit  shall  be  binding  upon  the 

whole  of  us. 

"John  Wynn. 

''Joseph  Jukes, 

"  George  S.  TiW 

Jukes  subsequently  purchased  the  interest  of  TiU  and 
JVynn  in  the  buildings. 

The  learned  Judge  left  to  the  jury  to  say  whether 
they  inferred  from  the  evidence  that  the  statement  of 
TiU  and  Jukes  was  incorrect :  did  they  believe  that  Jukes 
was  personally  interested  in  the  transaction  ? 

The  jury  found  for  the  defendant  Jukes,  leave  being  re- 
served to  the  plai  n tiff  to  move  to  enter  a  verdict  for  himself 
for  the  amount  claimed,  on  the  question  whether  Jukes  was 
in  point  of  law  a  partner,  and  liable  as  such ;  the  plain- 
tiff undertaking  not  to  take  the  case  to  a  Court  of  error. 

Aspinall,  in  Michaelmas  Term,  1862,  obtained  a  rule  nisi 
accordingly ;  and  also  for  a  new  trial  on  the  ground  of  mis- 
direction, in  that  the  Judge  should  have  directed  the  jury 
that  the  written  documents  proved  a  partnership  between 
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Jukes  and  the  other  defendants  as  regarded  the  plaintiff,        1863. 
or  should  have  more  distinctly  pointed  out  what  would      kilbhaw 
be  evidence  of  such  a  partnership  ;  and  on  the  ground        Jokm 
of  the  verdict  being  against  the  evidence. 

The  learned  Judge  reported  himself  satisfied  with  the 
verdict,  and  that  the  jury  must  be  taken  to  have  believed 
Jukes  and  Till,  and  to  have  found  that  the  arrangement 
was  as  they  stated  it,  and  that  Jukes  gave  no  authority 
in  £Eict  to  Till  and  fVynn  to  order  timber  on  his  account. 

The  rule  was  argued  at  the  Sittings  in  banc  after 
Hilary  Term  {February  12th),  before  Wiohtman,  Cromp- 
TON,  Blackburn  and  Mellor  JJ.  Crompton  J.  left  the 
Court  at  the  conclusion  of  the  argument  of  the  defend- 
ant's counsel,  and  therefore  took  no  part  in  the  judg- 
ment 

Mellish  and  Robins  shewed  cause — Jukes  was  not  a 
partner  with  Till  and  fFynn  in  these  houses.  The  real 
contract  between  the  three  defendants  inter  se  was  that 
Till  and  ff^ynn  were  to  furnish  all  things  necessary  for 
the  houses,  including  timber,  and  Jukes  was  to  furnish 
ironmongery ;  so  that  the  timber  supplied  by  the  plain- 
tiff did  not  become  partnership  property  until  it  was 
put  into  the  houses.  Gibson  v.  Lupton  (a)  is  an  autho- 
rity that  if  two  persons  purchase  goods  they  are  not 
both  responsible  if  the  intention  of  all  parties  was 
that  they  should  be  responsible  severally.  Here  was  no 
holding  out  of  Jukes  as  a  partner.  ^Blackburn  J.  That 
is  not  essential.  There  are  many  cases  where  a  dormant 
partner  has  been  held  liable,  although  there  was  a  secret 
agreement  with  his  partners  that  he  should  not  be  so.] 

(a)  9  Bitiff.  297. 
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1868.  The  reason  of  that  is  not  apparent,  and  it  has  never 
RiLBHAw  ^^  8o  laid  down  by  the  House  of  Lords.  [  fVig/dman  J. 
Jukes.  ^^^^  was  to  have  the  benefit  of  this  transaction.]  That 
is  not  the  test .  The  true  test  of  partnership  is  whether 
each  of  the  parties  has  constituted  the  others  his  agents 
for  the  general  object.  Moreover,  as  Jtikes  is  not  entitled 
to  any  of  the  profits  over  and  above  what  is  sufficient  to 
reimburse  him,  he  is  no  more  a  partner  than  any  other 
creditor  who  advances  money  to  his  debtor  thereby 
becomes  his  partner.  [Blackburn  J.  Jukes  differs  from 
an  ordinary  creditor  in  this,  that  he  gets  a  preference 
over  other  creditors.  Besides^  if  the  houses  were  burnt 
down  he  was  to  lose  all.]  Where  several  persons  engage 
in  a  joint  adventure,  and  by  agreement  among  them, 
one  is  to  contribute  one  thing  and  another  another  to 
the  general  object,  and  they  do  not  hold  themselves  out 
as  partners,  they  are  not  partners  in  it,  and  cannot  be 
treated  as  such,  although  they  share  the  profits  of  the 
concern  among  them ;  Saville  v.  Robertson  (o),  WUscn 
V.  Whitehead  (b)y  Cox  v.  Hickman  (c).  The  other  side 
may  rely  on  Gouthwaite  v.  Duckworth  (d) ;  but  the  pre- 
sent case  does  not  come  within  it,  and,  if  it  even  did, 
that  case  is  overborne  by  those  already  cited. 

Heath,  in  support  of  the  rule. — The  agreement  of  the 
28th  February,  1862,  executed  by  the  three  defendants, 
and  the  subsequent  letter  signed  by  them,  shew  that  they 
were  joint  speculators  in  this  concern.  ^Blackburn  J. 
No  doubt  in  that  agreement  they  were  joint  contractors 
with  the  owners  of  the  land,  but  that  does  not  necessarily 
make  them  so  as  regards  the  plaintiff,  who  is  not  acting 

(a)  4  T.  R.  720.  (h)  10  M.  #  W.  503. 

(c)  8  H.  L.  C.  2G8.  (d)  12  EoMt,  421. 
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in  any  way  on  that  agreement]       Vere  v.  Axhby  (a)        1863. 
shews  that  he  is  entitled  to  take  advantage  of  it.     Par-      Kilshaw 
ticipation  in  profits  constitutes  partnership ;  Gouthwaite       Jukbs. 
V.  Duckworth  (b),  Gilpin  v.  Enderbey,  in  error  {c),  Fereday 
V.  Wightwick  {d),  Curling  v.  Robertson  (e),  Barry  v.  Nes- 
ham  [f)  :  and  that  principle  is  not  impugned  by  Cox  v. 
Hickman  {g\  which  depended  on  its  own  special  circum- 
stances; and^  as  to  Wihon  v.  Whitehead (Ji)^  it  was  not 

much  argued. 

Cur.  adv.  vult. 

The  Judges,  differing  in  opinion,  the  following  judg- 
ments were  now  delivered. 

Mellor  J.  The  question  in  this  case  was,  whether 
the  defendant  Jukes  was  jointly  liable  with  the  two  other 
defendants,  Till  and  Wynn,  in  respect  of  certain  timber 
supplied  by  the  plaintiff  upon  the  orders  and  on  the 
credit  of  Till  and  Wynn,  for  the  purpose  of  erecting 
certain  houses  at  Birkenhead^  which  all  the  defendants 
had  contracted  with  Messrs.  Sanders  Sf  Barker  to  build 
upon  a  piece  of  land  purchased  of  them. 

It  appeared  that  Till  and  fVynn  being  indebted  to 
Jukes,  who  was  an  ironmonger,  for  ironmongery  goods 
previously  supplied  by  him  to  them,  proposed  to  him 
that  he  should  join  them  in  the  purchase  of  a  piece  of 
land,  that  they  ( Till  and  fVynn)  should  build  certain 
houses  upon  it,  and  that  he  should  supply  the  iron- 
mongery, and  they  the  other  materials  required  in  the 
building  of  the  houses;  and  that  out  of  the  profits 
expected  to  arise  therefrom  he  should  be  paid  his  exist- 

(a)  10  B.  #  a  288.  (b)  12  East,  421. 

(-?)  5  5.  #  ^.  954.  (rf)  1  Rms.  #  My.  45. 

(«)  7  Man.  #  Gr.  336.  (/)  3  C.  B.  641. 

ig)  8  H.  L.  C.  268.  (A)  10  M.  #  W.  503. 
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ing  debt  of  189/.,  as  well  as  the  price  of  the  iron- 
mongery to  be  supplied  by  him  for  the  houses ;  but  that 
any  surplus  of  profit  after  satisfying  those  claims  should 
exclusively  belong  to  Till  and  Wynn  ;  and  that  in  the  event 
of  no  profit  arising^  Jukes  should  forego  his  debt  and  the 
value  of  the  ironmongery  so  to  be  supplied.  The  plaintifi^, 
at  the  time  he  supplied  the  timber  for  the  houses,  was 
not  aware  that  Jukes  was  interested  in  the  building,  or 
connected  with  Till  and  JVynn  in  the  speculation ;  but 
the  timber  was  supplied  by  the  plaintiff  on  the  credit  of 
Till  and  Wynn  alone. 

Under  these  circumstances,  to  entitle  the  plaintiff  to 
recover  against  Jukes,  he  must  make  out  that  the  relation 
between  these  three  defendants,  arising  out  of  their  joint 
contract  to  build  the  houses,  amounted  to  an  actual 
partnership,  so  as  to  confer  on  each  joint  contractor  an 
authority  to  bind  the  others  in  respect  of  all  orders  given 
in  furtherance  of  the  object  of  the  contract ;  or  he  must 
shew  that  Jukes  actually  authorized  the  order  given  by 
the  other  defendants  to  the  plaintiff  to  supply  the  goods  in 
question.  Unless  he  succeeds  in  establishing  one  or  other 
of  these  propositions,  his  rule  must  be  discharged.  It  is 
not  contended  that  Jukes  expressly  sanctioned  the  order 
for  the  goods  on  his  own  behalf;  on  the  contrary,  the 
agreement  between  the  defendants,  inter  se,  was  that 
Jukes  was  to  supply  the  ironmongery,  and  that  the  other 
defendants  were  to  provide  all  other  materials.  The 
plaintiff  must,  therefore,  rest  his  case  upon  an  implication 
of  authority  to  each  of  vhe  defendants  to  bind  the  others 
for  all  goods  supplied,  or  work  done,  in  the  building  of 
the  houses,  in  pursuance  of  the  contract  with  Messrs. 
Sanders  Sf  Barker;  and  this  quite  independently  of  any 
arrangement  between  themselves  as  to  the  scope  and 
object  of  the  speculation  itself. 
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I  am  of  opinion^  that  under  the  circumstances  of  this  1863. 
case,  there  was  not  any  implication  of  authority  to  the  Kimhaw 
other  defendants  to  bind  Jukes  by  the  order  given  by  Jokes. 
them  for  the  timber  in  question.  So  far  as  the  contract 
with  Messrs.  Sanders  8f  Barker  is  concerned^  that  might 
have  been  performed  without  the  defendants  giving  a 
single  order  for  goods  or  materials  to  be  supplied  to  the 
building,  by  simply  making  a  separate  contract  with  a 
builder  to  erect  the  houses.  In  one  sense^  the  goods  or 
materials  used  in  the  building  would  have  been  supplied 
for  the  benefit  of  the  defendants  jointly;  but  it  cannot 
be  contended  that  they  would  have  been  liable  to  the 
parties  who  furnished  the  materials  on  the  credit  of  the 
contractors.  It  appears  to  me  that  Jukes  derived  no 
other  kind  of  benefit  from  the  contracts  of  Till  and 
fVynn  than  the  three  defendants  would  have  derived 
from  employing  an  independent  contractor.  The  order 
given  to  the  plaintifi*  was  not  given  by  persons  acting,  or 
professing  to  act,  on  behalf  of  Jukes,  but  by  persons  in 
fact  acting,  and  professing  to  act,  on  their  own  behalf, 
and  was,  in  fact,  given  in  order  that  they  might  perform 
their  part  of  the  arrangement  with  Jukes  for  providing 
the  portion  of  the  materials  which  they  had  agreed  to 
supply  towards  the  building  of  the  houses. 

The  decisions  of  the  Courts  with  reference  to  this 
branch  of  the  law  have  not  been  uniform ;  but, 
since  the  case  of  Cox  v.  Hickman  (a),  reported  else- 
where under  the  name  of  Wheatcroft  v.  Hickman  (Jb), 
I  think  that  the  principle  applicable  to  the  facts  of 
the  present  case  is  suflSciently  clear  to  determine  the 
result  in  favour  of  the  defendant  Jukes.  In  Cox  v. 
Hickman  (a)  Lord  Cranworth,  in  his  judgment,  thus 
(a)  9KL.C.  268.  (6)  9  C.  £.  N,  S,  47. 
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1863.  expresses  the  rule  of  law,  p.  806 : — '^  It  is  often  said 
KiLSHAw      that  the  test,  or  one  of  the  tests,  whether  a  person  not 

JuKBs.  ostensibly  a  partner,  is  nevertheless,  in  contemplation  of 
law,  a  partner,  is,  whether  he  is  entitled  to  participate  in 
the  profits.  This,  no  doubt,  is,  in  general,  a  sufficiently 
accurate  test ;  for  a  right  to  participate  in  profits  affords 
cogent,  often  conclusive  evidence,  that  the  trade  in  which 
the  profits  have  been  made,  was  carried  on  in  part  for  or 
on  behalf  of  the  person  setting  up  such  claim.  But  the  real 
ground  of  the  liabitity  is,  that  the  trade  has  been  carried  on 
by  persons  acting  on  his  behalf."  And  Lord  WensleydcJe^ 
in  the  same  case,  says,  p.  312-313  : — "  A  man  who  allows 
another  to  carry  on  trade,  whether  in  his  own  name  or  not, 
to  buy  and  sell,  and  to  pay  over  all  the  profits  to  him,  is 
undoubtedly  the  principal,  and  the  person  so  employed 
is  the  agent,  and  the  principal  is  liable  for  the  agent's 
contracts  in  the  course  of  his  employment  So  if  two 
or  more  agree  that  they  should  carry  on  a  trade,  and 
share  the  profits  of  it,  each  is  a  principal,  and  each  is  an 
agent  for  the  other,  and  each  is  bound  by  the  other's 
contracts  in  carrying  on  the  trade,  as  much  as  a  single 
principal  would  be  by  the  act  of  an  agent,  who  was  to 
give  the  whole  of  the  profits  to  his  employer."  And 
again,  in  referring  to  the  terms  of  the  deed  in  that  case, 
he  says,  p.  313 : — "  Can  we  collect  from  the  trust  deed 
that  each  of  the  subscribing  creditors  is  a  partner  with 
the  trustees  and  by  the  mere  signature  of  the  deed  con- 
stitutes them  his  agents  for  carrying  on  the  business 
on  account  of  himself  and  the  rest  of  the  creditors  ?  I 
think  not.  It  is  true  that  by  this  deed  the  creditors 
will  gain  an  advantage  by  the  trustees  carrying  on  the 
trade ;  for  if  it  is  profitable,  they  may  get  their  debts  paid  ; 
but  this  is  not  that  sharing  of  profits  which  constitutes 
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the  relation  of  principal,  agent,  and  partner/*     In  the        18G3. 
present  ease,  by  joining  Till  and  IVynn  in  the  contract      Kilsuaw 
with  Sanders  Sf  Barker,  Jukes  might  obtain  the  payment        Jukks. 
of  his  old  debt,  and  of  the  price  of  the  goods  to  be  sup- 
plied by  him ;  but  this  is  not,  as  I  think,  such  a  "  sharing 
of  profits''  as   '' constitutes  the   relation   of  principal, 
agent,  and  partner/'     In  other  words,  the  order  to  the 
plaintiff  was  not  given  by  persons  acting  in  that  transac- 
tion for  or  on  behalf  of  the  defendant  Jukes,  but  by 
persons  acting,  and  professing  to  act,   on  their  own 
behalf. 

I  think,  therefore,  that  the  rule  for  entering  the 
verdict  against  Jukes  must  be  discharged. 

Blackburn  J.     In  this  case,  which  was  tried  before  * 

my  brother  fVilles  at  Liverpool,  the  verdict  was  for  the 
defendant  Jukes,  subject  to  the  leave  reserved. 

A  rule  was  obtained  to  set  aside  the  verdict  for  the 
defendant  and  to  enter  the  verdict  for  the  plaintiflf  for 
133/.  2s,  1(W.,  or  for  a  new  trial,  on  the  ground  of 
misdirection,  or  as  against  evidence.  This  rule  came 
on  for  argument,  in  the  Sittings  after  last  Term,  before 
my  brothers  Wightman,  Crompton^  Mellor  and  mysel£ 
My  brother  Crompton  was  obUged  to  leave  the  Court 
before  the  completion  of  the  argument,  and  consequently 
does  not  take  any  part  in  this  judgment. 

The  action  was  against  Jukes,  Till  and  Wynn  for 
goods  sold  and  delivered.  Till  and  Wynn  allowed  judg- 
ment to  go  by  default ;  Jukes  pleaded  never  indebted, 
on  which  issue  was  joined.  On  the  trial,  before  my 
brother  Willes,  it  appeared  in  evidence  that  in  March, 
1862,  the  plaintiff  was  applied  to  by  Till  and  Wynn, 
who  were  then  engaged  in  erecting  some  buildings  at 
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KiLSHAW 
V. 


Birkenheadj  to  supply  them  with  ti 
Jukes  as  their  surety ;  the  plaintif 
as  a  surety.  Ultimately  however, 
the  timber  to  Till  and  IVynn  on  tl 
time  supposing  that  Jukes  had  any : 
His  case  at  the  trial  was  that  J 
partner  with  Till  and  Wynn  in  the 
he,  the  plaintiff,  not  having  known 
he  gave  credit  to  Till  and  Wynn,  ^ 
against  the  defendant  Jukes  joint! 
partners.  And  it  was  not  dispute 
law,  the  only  question  made  bein^ 
partner  with  the  two  other  defend) 
or  interested  in  it  to  such  an  es 
liable  to  the  plaintiff.  The  plainti 
28th  February,  1862,  very  shortly 
of  the  timber.  Jukes,  TV// and  Wyt 
agreement  in  writing  with  Messr 
for  the  purchase  by  the  three  of  a  p: 
the  three  binding  themselves  to  c 
it  according  to  a  specified  plan  \ 
the  vendors  agreeing  to  make  ad 
enable  them  to  complete  those  buil 
jointly  bound  to  pay  the  purchase 
agreed  that  the  conveyance  of  th 
paid,  was  to  be  to  the  three.  The 
of  which  this  action  was  brought 
used  for  the  erection  of  those  builc 
There  could  be  no  doubt  that  « 
self  to  the  vendors,  Messrs.  Sandi 
these  buildings  to  be  erected  ;  and, 
the  vendors,  he  was  a  principal  ; 
Uynn  ;  but  the  plaintiff  was  no  pa 
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and  at  the  time  of  the  supply  was  ignorant  of  its  exist-        1863. 
ence,  so  that,  as  between  the  plaintiff  and  Jukes,  the      Rilshaw 
agreement  formed  evidence  that  Jukes  was  a  principal       Jdkbs. 
in  the  erection  of  the  buildings,  but  was  evidence  only, 
and  open  to  explanation. 

The  defendants  Jukes  and  Till  were  called  as  wit- 
nesses for  the  defence.  They  stated  that  Till  and 
Wynn  were  engaged  in  building  speculations  in  which 
Jukes  had  no  interest,  but  that  he  had  lent  them 
various  sums  of  money,  amounting,  in  January^  186?, 
to  189/.;  that  he  had  refused  to  make  them  any  fur- 
ther advances,  and  was  pressing  them  for  repayment. 
It  was,  according  to  their  evidence,  then  agreed  be- 
tween them  that  the  three  should  join  in  taking  a 
piece  of  land  in  their  joint  names ;  that  Till  and  IVynn 
should  erect  the  buildings  on  it  themselves,  Jukes,  who 
was  an  ironmonger,  supplying  them  with  the  ironmon- 
gery ;  and  it  was  further  agreed  that  Jukes  should 
have  an  interest  in  the  houses  to  tliis  extent,  that  he 
should  be  paid  out  of  their  proceeds  the  amount  of  his 
old  loan  of  189/.,  and  the  price  of  what  ironmongery  he 
was  to  supply — about  250/.,— but  no  more.  It  was  dis- 
tinctly sworn  that  the  agreement  was,  that  any  surplus 
was  to  be  Till  and  Wynn^^,  Jukes  being  only  to  take  out 
the  amount  of  his  loan  and  the  ironmongery ;  but  if  the 
proceeds  proved  insufficient  to  pay  that.  Jukes  was  to  be 
a  loser. 

On  this  evidence  the  case  was  left  to  the  jury, 
who  found  for  the  defendant.  The  learned  Judge  is 
satisfied  with  their  verdict,  and  reports  that  the  jury 
must  be  taken  to  have  believed  Jukes  and  Tilly  and  to 
have  found  that  the  arrangement  was  as  they  stated  it, 
and  that  Jukes  gave  no  authority,  in  fact,  to  Till  and 
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1863.         Wynn  to  order  timber  on  his  acconnt ;  but  he  reserved 
KiLSHAw      the  question^  whether  the  defendant  Juhes  was,  in  point 

Jukes.       of  law,  a  partner,  and,  as  such,  liabla 

I  have  come  to  the  conclusion  that,  on  these  findings, 
the  defendant  Jukes  was  not  liable  for  the  goods  purchased 
by  Till  and  Wynn. 

I  think  that  there  was  evidence  that  the  three  were 
jointly  engaged  in  erecting  the  buildings,  which  would 
have  supported  a  verdict  for  the  plaintiff.  The  undisputed 
fact  that  Jukes  had  bound  himself  to  the  vendors  that 
the  buildings  should  be  erected  shewed  that  he  had  an 
interest  in  causing  them  to  be  erected,  and  rendered  it 
probable  that  he  would  join  in  doing  so.  But  that  fact 
alone  is  quite  consistent  with  his  being  no  party  to  the 
contracts  for  purchasing  the  materials,  or  paying  the 
workmen  engaged.  The  whole  three,  Jukes^  THll  and 
Wynn,  might  have  made  a  contract  with  a  fourth  person 
that  he  should  erect  the  buildings;  and  though  they 
would  thus  have  caused  the  contractor  to  erect  them  for 
their  benefit,  it  would  be  impossible  to  say  that  they 
would  have  made  themselves  liable  to  the  tradespeople 
or  workmen  employed  by  that  contractor.  And  if  Jukes, 
in  fact,  bona  fide  made  a  similar  arrangement  with  Till 
and  Wynn,  by  which  he  put  them  in  the  position  of  the 
contractor,  I  think  there  is  nothing  in  point  of  law  to 
prevent  him,  unless  the  interest  which  he  reserved  to 
himself  in  the  houses  constituted  him  a  partner,  at  least 
as  to  third  persons ;  and  that,  I  think,  is  the  question 
reserved.  Now,  according  to  the  defendants'  own  evi- 
dence, he  did  reserve  to  himself  some  interest  in  the 
transaction.  He  was  to  supply  part  of  the  materials, 
the  ironmongery,  not  as  seUing  it  to  Till  and  Wynn, 
but  on  the  terms  that  the  price  of  that  ironmongery,  and 
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his  original  debt  should  be  paid  for  out  of  the  proceeds  1863. 
of  the  buildings ;  and  he  had  made  himself  a  party  to  the  Kilshaw 
contract  for  the  purchase  of  the  building  land,  so  as  to  Juke8. 
secure  to  himself  a  hold  over  the  land  to  secure  this  lien. 
But  I  do  not  think  that  this  is  such  an  interest  in  the 
profits  of  the  building  transaction  as,  (at  least  since  the 
late  decision  of  the  House  of  Lords  in  Cox  v.  Hick- 
man  {a)),  to  make  him  a  partner  in  it.  It  is  not  an  un- 
usual thing  for  a  merchant  to  advance  money  and  furnish 
supplies  to  the  captain  of  a  ship  on  the  terms  that  he 
shall  have  a  bottomry  bond,  giving  much  such  a  bene- 
ficial interest  in  the  ship  and  freight  as  this  arrangement 
gave  Juhes  in  the  buildings,  yet  I  think  no  one  would 
say  that  the  merchant  was  liable  as  a  partner  with  the 
captain  to  those  who  furnished  the  rest  of  the  outfit  ou 
the  captain's  credit  It  is  true  that  the  supposed  case 
is  one  in  the  usual  course  of  trade,  whilst  such  a  trans- 
action as  the  present  is  rather  out  of  the  ordinary  course 
of  business ;  and  that  there  always  is  a  possibility  that  a 
person  who  is  really  a  partner  may  endeavour  to  cloak  his 
interest  by  an  apparent  arrangement  of  this  sort.  These 
were  fair  topics  for  the  consideration  of  the  jury,  and 
were  no  doubt  urged  upon  them  by  the  counsel  for  the 
plaintiff^  but  the  jury  have  found  that  in  fact  the  evi- 
dence given  for  the  defence  was  true,  and  that  Jukes  did 
not  in  fact  give  authority  to  Till  and  Wynn  to  buy 
timber  for  him ;  and  the  learned  Judge  who  tried  the 
cause  is  satisfied  with  the  finding. 

Several  cases  were  cited  on  the  argument,  but  the 

principal  discussion  was  very  properly  on  the  recent  case 

of  Cox  V.  Hickman  {a)  ;  for  not  only  was  the  whole  subject 

there  very  much  discussed,  but  the  decision  being  in 

(a)  8  H,  L,  a  268. 

VOL.    UK  8    L  B.    &    8. 
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1863.       the  House  of  Lords^  it  supersedes  all  earlier  authorities 
KiLSHAw      inconsistent  with  that  decision,  and,  as  far  as  the  judg- 
JvKEs.       ment  goes,  is  binding  on  all  inferior  tribunals. 

In  that  case  there  was  a  deed  of  composition,  by  which 
it  was  arranged  that  the  business  of  The  Stanton  Iron 
Company  should  be  carried  on  by  trustees,  for  the  purpose 
of  paying  the  creditors,  and  to  some  extent  under  their 
control ;  and  the  point  decided  was  that  the  terms  of 
the  particular  deed  were  not  such  as  to  make  the 
creditors  who  had  executed  it  liable  for  the  trade  debts 
of  The  Stanton  Iron  Company.  No  doubt,  therefore, 
the  case  was  peculiar  in  its  circumstances ;  but  still  I 
think  that  we  can  collect  from  the  judgment  of  the 
House  principles  sufficient  to  shew  that  in  the  present 
case  the  arrangement  found  by  the  jury  to  be  the  tnie 
one,  did  not,  as  a  matter  of  law,  constitute  a  partnership. 
Lord  Cranworthy  in  his  judgment,  says,  p.  304 :  — 
^'The  liability  of  one  partner  for  the  acts  of  his  co- 
partner is  in  truth  the  liability  of  a  principal  for  the 
acts  of  his  agent.  Where  two  or  more  persons  are 
engaged  as  partners  in  an  ordinary  trade,  each  of  them 
has  an  implied  authority  from  the  others  to  bind  all  by 
contracts  entered  into  according  to  the  usual  course  of 
business  in  that  trade.  Every  partner  in  trade  is,  for 
the  ordinary  purposes  of  the  trade,  the  agent  of  his  co- 
partners, and  all  are  therefore  liable  for  the  ordinary 
trade  contracts  of  the  others.  Partners  may  stipulate 
among  themselyes  that  some  one  of  them  only  shall 
enter  into  particular  contracts,  or  into  any  contracts,  or 
that  as  to  certain  of  their  contracts  none  shall  be  liable 
except  those  by  whom  they  are  actually  made;  but  with 
such  private  arrangements  third  persons,  dealing  with 
the  firm  without  notice,  have  no  concern.     The  public 
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have  a  right  to  assume  that  every  partner  has  authority  1868. 
from  his  copartners  to  bind  the  whole  firm  in  contracts  Kilshaw 
made  according  to  the  ordinary  usages  of  trade.'^  He  jukm 
then  proceeds  to  consider  the  great  question  in  that  case^ 
viz.,  whether  the  terms  of  the  deed  under  which  the 
business  of  The  Stanton  Iron  Company  was  carried  on 
were  such  as  to  make  the  creditors  who  had  executed  it 
partners  as  to  those  dealing  with  that  firm.  He  says, 
p.  306 : — "  It  is  often  said  that  the  test,  or  one  of  the 
tests,  whether  a  person  not  ostensibly  a  partner,  is 
nevertheless,  in  contemplation  of  law,  a  partner,  is, 
whether  he  is  entitled  to  participate  in  the  profits. 
This,  no  doubt,  is,  in  general,  a  suflSciently  accurate 
test ;  for  a  right  to  participate  in  profits  affords  cogent, 
often  conclusive  evidence,  that  the  trade  in  which  the 
profits  have  been  made,  was  carried  on  in  part  for  or  on 
behalf  of  the  person  setting  up  such  a  claim.  But  the 
real  ground  of  the  liability  is,  that  the  trade  has  been 
carried  on  by  persons  acting  on  his  behalf.  When  that 
is  the  case,  he  is  liable  to  the  trade  obligations,  and 
entitled  to  its  profits,  or  to  a  share  of  them.  *  It  is  not 
strictly  correct  to  say  that  his  right  to  share  in  the 
profits  makes  him  liable  to  the  debts  of  the  trade.  The 
correct  mode  of  stating  the  proposition  is  to  say,  that 
the  same  thing  which  entitles  him  to  the  one  makes  him 
liable  to  the  other,  namely,  the  fact  that  the  trade  has 
been  carried  on  on  his  behalf,  t.  e.,  that  he  stood  in  the 
relation  of  principal  towards  the  persons  acting  ostensibly 
as  the  traders,  by  whom  the  liabilities  have  been  incurred, 
and  under  whose  management  the  profits  have  been 
made." 

The  jury  have  in  the  present  case  found  that  the 
defendant  Jukes  did  not,  in  fact,  intend  to  give  authority 
3  L  2 
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1863.  to  Till  and  Wynn  to  order  the  timber  for  him ;  and  the 
KiLsuAw  question,  according  to  the  passage  I  have  just  quoted 
JuKEB.  ^^^™  i<>rd  Cranuorth's  judgment  is,  not  simply  whether 
Jukes  had  an  interest  in  the  profits  of  the  trade,  but 
whether  he  had  such  an  interest  in  them  as  to  make  the 
trade  be  carried  on  on  his  behalf,  so  that  he  stood  in 
the  relation  of  principal  towards  Till  and  fVynn  who 
incurred  this  liability. 

Lord  Crantoorth  afterwards  (pp.  306-7)  uses  language 
very  applicable  to  the  present  case.  He  says,  "The  debtor" 
(in  this  case  Till  and  Wynn)  "is  still  the  person  solely  in- 
terested in  the  profits,  save  only  that  he  has  mortgaged 
them  to  his  creditors.  He  receives  the  benefit  of  the 
profits  as  they  accrue,  though  he  has  precluded  himself 
from  applying  them  to  any  other  purpose  than  the  dis- 
charge of  his  debts.  The  trade  is  not  carried  on  by  or  on 
account  of  the  creditors."  Taking  this  to  be  the  law,  and 
it  was  so  necessary  for  the  decision  in  Cox  v.  Hickman  (a) 
that  I  think  it  must  be  considered  as  the  decision  of  the 
House  of  Lords,  it  certainly  seems  to  me  to  follow, 
that  the  arrangement  which  the  jury  have  found  to  haye 
really  existed  between  Jukes  and  Till  and  Wynn,  did  not 
make  Jukes  liable  to  the  plaintiff  on  the  contract  which 
the  other  two  made  for  the  purchase  of  the  timber.  It  is 
not  necessary  in  this  case  to  consider  how  far  the  older 
cases  are  overruled  by  the  decision  in  Cox\,  Hickman,  for 
it  seems  to  go  far  enough,  at  least,  to  decide  this  case. 

The  rule  was  obtained  on  the  ground  of  misdirection, 
but  that  was  merely  as  a  precaution  in  case  the  point 
intended  to  be  reserved  was  not  sufficiently  raised.  It 
seexs  to  me  that  the  case  was  one  fit  to  leave  to  the 
jury,  and  was  properly  left  to  them,  and  that  their  verdict 
ou  ht  not  to  be  disturbed. 

(a)  8  H.  L.  a  268. 
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Blackburn  J.  then  read  the  judgment  of  1863. 


Jukes. 


KiLSHAW 

ViTiGHTMAN  J.  This  was  an  action  by  the  plaintiff  ^^^-^ 
against  the  defendant  Jukes  and  two  other  persons,  named 
Till  and  Wynn,  for  goods  sold  and  delivered ;  and  the 
question  is,  whether  Jukes  was  liable  jointly  with  Till 
and  fVynn  as  a  partner  in  the  transaction  in  respect  of 
which  the  goods  (timber)  had  been  supplied  by  the 
plaintiff. 

It  appeared  upon  the  trial  that  Till  and  Wynn  were 
jointly  engaged  in  building  houses,  and  that  Jukes,  who 
was  an  ironmonger,  had  supplied  them  with  ironmongery, 
and  that  they  were  indebted  to  him  in  189/.  There 
being  a  difficulty  in  the  payment  of  this  debt,  it  was 
proposed  by  Till  and  fVynn,  and  agreed  to  by  Jukes,  that 
the  three  ( 7V//,  fVynn  and  Jukes)  should  purchase  a  piece 
of  land,  and  that  Till  and  fVynn  should  build  houses 
upon  it,  and  that  Jukes  should  furnish  the  ironmongery 
for  the  houses  and  nothing  else,  and  that  he  should  be 
paid  his  old  debt,  and  also  for  the  ironmongery  supplied 
in  the  building,  and  any  money  he  might  advance,  out 
of  the  sale  of  the  houses  when  built,  and  .that  all  the 
profits  beyond  what  would  pay  Jukes  should  belong  to 
Till  and  Wynn;  and  that  if  the  speculation  wholly 
failed.  Jukes  was  to  lose  his  old  and  new  debt  and  any 
advance  he  might  make.  In  pursuance  of  this  arrange- 
ment. Till,  Wynn  and  Jukes  entered  into  a  joint  agree- 
ment with  Messrs.  Sanders  Sf  Barker  for  the  purchase  of 
a  piece  of  land  for  building,  and  the  three  agreed  jointly 
with  th'j  vendors  that  they  would  build  three  dwelling- 
houses  and  shops  fit  for  habitation  within  four  months 
from  the  date  of  the  agreement,  and  afterwards  seven 
other  dwelling-houses.     The  agreement  also  contained 
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K1L8HAW 

T. 

Jukes. 


provisioDs  for  payment  of  the  pi 
fVynn  and  Jukes,  and  also  for  ad 
if  required  by  the  purchasers  {Ti 
the  amount  of  550^,  to  enable  th 
There  are  other  provisions  betwe< 
three  jointly  relating  to  the  undei 
of  the  agreement  the  building  wa 
plaintiff  was  applied  to  by  Till  an 
with  timber  (the  price  of  which 
present  action),  and  which  was  u 
of  the  houses.  When  they  appli 
supply  the  timber  they  proposed 
but  the  plaintiff,  who  knew  nothii 
nor  of  their  arrangements,  did 
guarantee,  and  seems  to  have  sole 
credit  of  Till  and  Wynn.  Subsc 
that  Jukes  had  an  interest  in  tl 
T/V/and  Wynn,  and  brought  the 
the  question  is,  whether  Jukes  hac 
with  them  in  the  transaction  as  n 
jointly  with  them. 

I  am  of  opinion  that  the  three 
liable  to  the  plaintiff  in  this  action 
supplied  by  the  plaintiff  upon  the 
the  defendants  only,  and  upon  th< 
and  used  by  them  for  the  perfon 
executed  by  them  jointly  with  Jukt 
their  benefit.  It  is  true  that,  as  be 
and  Wynn  were  to  do  the  work,  b 
bound  to  do  it  as  they  were.  \ 
order  to  fulfil  a  contract  which  t 
bound  to  perform.  Jukes  knew  1 
required  for  building  the  houses,  ai 
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ments  between  him  and  Till  and  Wynriy  they  were  to  1863. 
supply  it,  it  was  for  his  benefit  as  much  as  theirs  that  Kilshaw" 
it  should  be  supplied,  in  order  to  fulfil  the  contract  jJ^m 
that  he  had  jointly  with  them  entered  into  with  the 
vendors  of  the  land.  The  timber  must  be  had  or  his 
and  their  contract  with  the  vendors  could  not  be  per- 
formed ;  and^  in  ordering  and  obtaining  the  necessary 
supply,  it  seems  to  me  that  Till  and  Wynn  were  acting, 
as  far  as  regards  third  persons,  not  merely  for  themselves, 
but  as  agents  for  Juhes^  who  was  as  much  bound  to  obtain 
timber  to  fulfil  their  joint  contract  as  they  were.  Juhea, 
by  contracting  with  the  vendors  of  the  land  jointly  with 
TUl  and  fVynn,  was  no  longer  a  free  agent  as  respected 
that  contract ;  he  was  jointly  bound  with  them  to  the 
performance  of  it ;  and  whatever  was  necessary  for  its 
performance,  if  ordered  by  them  with  his  knowledge  and 
assent,  as  was  the  case  in  the  present  instance,  must,  I 
think,  be  considered  as  ordered  by  his  authority;  and 
that  as  far  as  respected  third  persons,  ignorant  of  their 
private  arrangements  between  themselves,  he  was  a 
partner  with  them,  and  liable  as  such.  My  opinion  is 
founded  upon  the  peculiar  circumstances  of  this  case, 
and  mainly  upon  the  effect  of  the  contract  with  the 
vendors  of  the  land. 

The  cases  cited  upon  the  argument  appear  to  me  distin- 
guishable from  this,  and  especially  the  case  of  Cox  v.  Hick- 
man  {a),  the  circumstances  of  which  were  so  peculiar  that 
the  decision  in  that  case  is  hardly  applicable  to  the  cir- 
cumstances of  this.  The  case  of  Wilson  v.  fVliitehead  {b) 
appears  to  me  to  be  of  very  questionable  authority.  The 
Court  gives  no  reasons  for  refusing  the  rule  except  such 

(a)  8  H.  L.  C.  268.  (b)  10  M.  #  »^.  503. 
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1863.       as  may  be  collected  from  observations  in  the  course  of 

K1L8UAW      ^^®  argument  of  the  counsel  who  moved  unsuccessfullj 

JuK*8        *^^  *  ^^     From  them  it  may  be  collected  that  the 

Court  was  much  influenced  by   a  supposed   analogy 

between  the  case  before  them  and  that  of  stage-coach 

proprietors  where  each  horses  the  coach  with  his  own  horses 

for  one  or  more  stages^  in  which  case  the  proprietors  of 

the  coach  are  not  jointly  liable  for  provender  supplied  to 

the  horses  of  each^  as  decided  in  Barton  v.  Hanson  {a) ; 

an  analogy  quite  inapplicable  to  the  present  case^  and^ 

as  it  seems  to  me^  to  the  case  then  before  the  Court. 

The  case  of  Barry  v.  Nesham  {b),  as  far  as  it  goes,  is  in 

favour  of  the  plaintiff  in  the  present  case;    but  the 

nearest  case  to  the  present  of  any  that  was  cited  is  that 

of  Gouthwaite  v.  Duckworth  (c).      The  circumstances  of 

that  case  are  in  many  respects  similar^  to  those  in  the 

'  present,  and  the  remarks  of  Lord  Ellenborough  in  his 

judgment  arc  very  applicable  to  this  case. 

Upon  the  whole,  I  am  of  opinion  that  Jukes  was  a 
partner  with  the  other  defendants  in  building  the  houses; 
that  the  timber  was  supplied  by  the  plaintiff  for  the 
partnership  use  and  benefit;  and  that  the  defendant 
Jukes  is  liable  jointly  with  the  others,  and  that  the  ver- 
dict should  be  entered  against  them  all  for  133/.  2s.  10(iL 

Rule  discharged. 

(a)  2  Taunt  49.  {b)  3  C,  B.  641. 

(e)  12  East,  421. 
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1863. 


Oppenheim  and  others  against  Fry.  M^^tk 


May  4th. 


1.  In  a  policy  of  insurance  upon  a  steamer,  in  the  ordinary  form,  the   Marine 
hull  and  the  machinery  were  separately  valued,  with  a  clause,  "  average  insurance, 
payable  on  the  whole  or  on  each  as  if  separately  insured."    The  steamer    General  and 
lukl  discharged  her  cargo  at  C,  and  while  she  lay  there  witliout  any  pariictiiar 
cargo  on  board  her  hull  was  damaged  by  fire.    The  cost  of  repairs  to  the   average, 
hull  amounted,  after  a  deduction  of  the  usual  one- third,  to  380/.  12^^.  (W.,    Camnion  3  pe 
including  the  sum  of  9/.  O^*.  Id.  for  Llot/(r8  surveyors'  fees.    An  additional  cent.  Tnenuh- 
sum  of  55/.  5^.  lOd.  was  expended  in  extinguishing  the  fire.     It  was  pro-   randum, 
posed  to  add  this  to  the  other  sum,  so  as  to  take  the  case  out  of  the    Steamer, 
common  3  per  cent,  memorandum.     Held,  in  an  action  for  particular  Hull  and 
average  on  the  hull ;  per  Cockbum  C.  J.  and  Crompton  J. ;  that,  assum-   machinery 
ing  these  expenses  to  be  narticular  and  not  general  average,  they  must  separately 

be  apportioned  to  the  hull  and  machinery  according  to  their  respective   valued. 
values,  and  that  only  the  sum  due  for  the  hull  could  be  added  to  the 
direct  loss  on  the  hull. 

2.  Per  Blackburn  J.  The  parties  must  be  understood  to  have  agreed 
that  any  expenditure  incurred  entirely  and  exclusively  for  saving  the 
whole  subject  of  insurance,  should,  for  the  purpose  of  adjusting  the  loss 
on  the  policy,  be  treated  as  general  average. 

3.  Semhle,yer  Blackburn  J.  Where  a  voluntary  sacrifice  is  made  for 
the  benefit  of  the  whole  adventure,  it  is  general  average,  whether  the 
ship  and  cargo  and  freight  belong  to  one  only  or  to  different  adventurers, 
OP  whether  they  are  partially  interested. 

r^ECLARATION  on  a  policy  of  insurance,  in  the 
form  used  at  LloycPs,  "  for  the  space  of  twelve 
calendar  months  at  and  from  the  24th  day  of  November^ 
1859,  to  the  23rd  day  of  November,  1860,  both  days 
inclusive,  at  all  times  and  in  all  places,^^  upon  the  ship 
or  vessel  called  The  Baroness  Tecco  steamer,  "  valued  at 

"£14,000  on  the  hull  of  the  said  steamer  -i 

8000  on  the  machinery  of  the  same  /   ^^2,000 

£17,650.  Average  payable  on  the  whole  or  on  each 
as  if  separately  insured."  The  perils  insured  against 
were  the  usual  perils;  and  there  was  the  common 
memorandum  "  warranted  free  from  average  under  three 
pounds  per  cent,  unless  general,  or  the  ship  be  stranded." 
The  declaration  averred  that,  during  the  twelve  calendar 
months,  and  whilst  the  ship  was  at  the  port  of  Con^ 
stantinople,  and  was  protected  by  the  policy,  she  was,  by 


Fry. 
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1863.        fi^^  &°d  ^y  perils  of  the  seas^  injured  and  damaged  to 
Oppenheim    *^  extent  exceeding  3/.  per  cent,  within  the  meaning  of 
the  policy. 

Plea.     That  the  ship  was  not,  by  fire  or  perils  of  the 
seas,  injured  or  damaged  to  an  extent  amounting  to  or 
exceeding  3/.  per  cent,  within  the  meaning  of  the  policy. 
Issue  thereon. 

The  plaintiffs  delivered  the  following  particulars  of 
demand. 

"  The  plaintifls  in  this  action  claim  as  for  particular 
average  an  amount  exceeding  three  per  cent,  on  the 
insured  value  of  the  hull :  they  claim  no  general  average 
or  particular  charges  in  respect  of  the  hull.  They  make 
no  claim  as  for  general  or  particular  average  or  particu- 
lar charges  in  respect  of  the  machinery ;  but  there  is  a 
sum  allocated  by  the  average  stater  to  general  average  in 
the  statement  prepared  by  Messrs.  Gray  8f  Heintz,  dated 
29th  May,  1861,  a  copy  of  which  is  in  the  hands  of  the 
defendant,  which  the  plaintiffs  say  is  particular  and  not 
general  average.** 

On  the  trial,  before  Cockbum  C.  J.,  at  the  London 
Sittings  after  Trinity  Term,  1862,  it  appeared  that,  after 
the  policy  attached,  and  while  the  risk  continued,  the 
steamer  discharged  her  cargo  in  the  port  of  Constantly 
nople,  and  lay  there  empty  without  any  cargo  on  board, 
when  a  fire,  being  one  of  the  perils  insured  against, 
caught  her.  For  the  purpose  of  extinguishing  it  extra 
hands  were  employed  besides  the  crew,  and  expenses 
were  incurred.  With  such  additional  help  the  fire 
was  extinguished,  after  damaging  the  steamer,  but  not 
the  machinery.  In  consequence  of  this  fire  a  survey 
of  the  ship  was  made  by  Lloyd's  surveyors,  and  the 
damage  sustained  by  the  fire  was  repaired  at  Constan- 
tinople.    The  cost  of  repairs  to  the  hull,  owing  to  the 
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damage,  amounted,  after  the  deduction  of  the  usual  one-       1863. 
third,  to  386/.  12*.  6d.,  including  97.  0*.  Id.  for  Lloyd's    opp^^nKiM 
surveyors'  fees.   In  addition  to  the  386Z.  12*.  6d.,  the         p^^ 
sum  of  55/.  5*.  10^.  was  expended  for  labourers,  pumps 
and  other  assistance  in  extinguishing  the  fire.     Prior 
to  the  action  being  brought  an  average  statement  was 
prepared  by  Messrs.  Gray  ^  HeintZy  as  average  staters, 
on  behalf  of  the  assured,  which  was  admitted  for  the 
purposes  of  the  action  to  be  a  faithful  summary  of  the 
shipmaster's  disbursements  on  account  of  the  damage, 
reduced  into  British  money,  and  to  contain  a  proper 
analysis  of  the  accounts  with  a  view  to  the  several  liabili- 
ties of  the  parties  concerned.     But  it  was  mutually  pro- 
vided that  this  admission  was  to  be  without  prejudice 
to  any  question  the  plaintifis  might  be  advised  to  raise 
as  to  the  sum  of  9002  piastres  for  labourers  and  pumps 
in  extinguishing  the  fire  being  properly  appropriated. 
This  sum  included  the  55/.  5*.  lOd.,  and  consisted  of 
several  items  headed   "Sundry  expenses  incurred  on 
board  the  ship  on  the  night  of  the  fire  to  preserve  her 
from  total  destruction.'^    Among  the  items  was  "  Lloyd's 
agent  and  surveyors'  fees :"  at  the  foot  was  written 
"  Allow  to  general  average  -        -     7741 
„         particular  -         -     1261 


p.  9002.' 


The  result  was  stated  as  follows  : 

"  Account  of  particular  average— not  3  per  cent,  on 
14,000/.  the  insured  value  of  hull.     No  claim." 

"Amount  of  general  average  which  falls  upon  the 
ship,  the  vessel  being  in  ballast  and  unchartered,  is  upon 
the  22,000/.,  the  insured  value,  61.  Is.  per  cent." 

Mr.  Gray^  one  of  the  plaintifis'  average  staters,  was 
called  by  the  defendant,  and  gave  the  following  evidence. 
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1863.       ^^6  admissibility  of  which  was  objected  to  by  the  plaintiflb. 
Oppeaheim    "^^^  ^^  divided  the  sum  of  9002  piastres  thus,  7741  to 
j7'  general  average  and  1261  to  particular  average :  that  the 

item  of  1261  piastres  was  composed  of  the  surveyors'  fees 
and  a  portion  of  LIot/cTb  agent's  fees  :  that,  according  to 
the  ordinary  practice  of  average  staters  in  determining 
whether  the  particular  average  on  the  ship  amounted  to 
3  per  cent.,  he  did  not  include  the  sum  allowed  for  sur- 
veyors' fees  and  Lloyd's  agent :  that  the  universal  prac- 
tice was  that  the  3  per  cent,  must  be  the  net  repairs, 
independent  of  any  extra  charges,  and  must  relate  to 
the  repairs  alone :  that,  in  determining  what  was 
general  average  in  reference  to  this  memorandum,  it 
made  no  difference,  supposing  there  was  a  cargo  oq 
board  the  ship,  whether  the  same  person  owned  the  ship 
and  cargo,  or  whether  one  person  owned  the  ship  and 
another  the  cargo :  that  if  the  ship  was  in  ballast  and 
there  were  expenses  which  were  in  the  nature  of  general 
average,  he  should  treat  them  as  general:  that  when 
losses  in  the  nature  of  general  average  happened  in 
cases  either  where  one  person  owned  both  ship  and 
cargo  or  where  the  ship  was  in  ballast,  the  underwriters 
were  in  the  habit  of  paying  those  losses,  although  they 
were  less  than  3  per  cent,  and,  although  there  was  only 
one  person  interested  in  the  whole  subject :  that  where, 
as  in  this  policy,  there  was  an  insurance  covering  the 
whole,  but  the  hull  and  machinery  were  insured  in 
separate  sums,  and  expenses  were  incurred  in  the  nature  of 
general  average,  he  would  divide  those  expenses  between 
thei  hull  and  machinery,  treating  it  as  a  case  of  general 
average,  and  apportioning  a  sum  to  each  as  general  average, 
though  there  would  be  no  apportionment  on  account  of 
the  owner  of  the  hull  and  machinery  being  the  same 
person :  that  it  would  make  no  difference  whether  the 
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owner  of  the  hull  and  machinery  wito  the  same  or  a  1863. 
different  person  :  and  that  the  average  statement  which  oppenhkim 
he  had  made  in  this  case  was  in  accordance  with  general  p^^ 
practice  and  usage.  He  stated  on  cross- examination  that 
he  did  not  recollect  any  particular  instance  where  there 
had  been  a  fire  such  as  this  affecting  the  insurance  on  a 
vessel  so  insured ;  but  that  he  remembered  several  in- 
stances of  his  being  called  upon  to  state  the  average, 
where  there  was  only  one  interest,  where  a  ship  in  ballast 
had  lost  an  anchor  and  cable ;  and  he  charged  the  under- 
writers as  general  average,  although  the  loss  did  not 
amount  to  3  per  cent.,  and  the  underwriters  had  paid 
according  to  his  statement ;  that  if  it  amounted  to  or 
exceeded  3  per  cent.,  the  underwriters  would  be  liable 
for  general  average.  And  that,  in  the  case  of  steamers, 
it  was  almost  the  universal  practice  to  insure  by  such  a 
policy  as  this. 

It  was  contended  for  the  plaintiffs  that,  the  insurance 
on  the  hull  being  14,000/.,  in  order  to  establish  a  loss 
to  the  amount  of  3  per  cent,  they  need  only  make  out 
one  of  420/. ;  and  consequently  that  the  amount  of  the 
loss,  including  the  expenditure  for  labour  &c.  in  putting 
out  the  fire  and  Lloyd's  agent  and  surveyors'  fees,  being 
441/.  18*.  4r/.,  they  were  entitled  to  recover. 

The  defendant  relied  upon  the  words  in  the  common 
memorandum  "  warranted  free  from  average  under  three 
pounds  per  cent,  unless  general ;"  and  contended  that 
the  expenditure  in  question,  amounting  to  55i  5*.  lOd,, 
and  Lloyd's  agent  and  surveyors^  fees,  amounting  to 
9L  Os.  Irf.,  were  in  the  nature  of  general  average,  and 
therefore  were  not  to  be  included,  which  would  reduce 
the  loss  to  377/.  12*.  5(/.,  that  is,  below  3  per  cent  He 
also  contended  that  if  the  55/.  bs,  lOd.  and  9/.  Os.  \d. 
were  particular  average,  they  were  to  be  apportioned  to 


878  EASTER  TERM. 

1863.  the  hull  and  the  machinery ;  and  that  if  the  proportions 
Oppbrheim  ^f  those  sums,  that  of  the  former  being  35/.  3#.  9d,, 
Fby.         ^^^^  added,  the  loss  would  still  be  below  3  per  cent- 

The  Lord  Chief  Justice  directed  the  jury  to  find  a 
Terdict  for  the  defendant,  and  reserved  leave  to  the 
plaintiffs  to  move  on  the  several  points  that  bad  arisen 
at  the  trial,  it  being  agreed  that  the  evidence  given  on 
the  part  of  the  defendant  should  be  dealt  with  by  the 
Court  according  as  they  should  think  it  admissible  or  not. 

In  Michaelmas  Term, 

Edward  James  obtained  a  rule  nisi  accordingly,  to 
enter  a  verdict  for  the  plaintiffs  on  the  ground  of  mis- 
direction of  the  Lord  Chief  Justice  in  ruling  that  the 
expenditure  in  question  was  in  the  nature  of  general 
average,  and  ought  not  to  be  added  to  the  particular 
average  loss,  and  on  the  ground  of  the  erroneous  ad- 
mission of  the  above  evidence  in  contradiction  of  the 
terms  of  the  written  contract 

No  counsel  appeared  to  shew  cause. 

Edward  James  and  Maclachhn  supported  the  rule. — 
This  is  a  case  of  particular  average  loss.  Greneral  aver- 
age is  not  possible  except  where  a  plurality  of  subjects 
of  insurance  are  exposed  to  the  same  danger,  or  where 
expenses  have  been  incurred,  or  a  loss  sustained,  for  the 
benefit  of  divers  owners.  In  the  present  case  there  is 
only  one  subject-matter — the  steamer ;  the  machinery, 
no  more  than  the  boats  and  tackle,  can  be  separated  from 
the  hull.  But  the  parties  have  contracted  that,  in  order 
to  have  the  benefit  of  average  on  each,  the  hull  and  the 
machinery  shall  be  considered  separate.  The  damage 
was  only  to  the  hull,  and  the  expenditure  necessary  to 
put  out  the  fire  forms  part  of  the  particular  average ; 
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and  this,  being  added  to  the  damage  to  the  hull,  raises       ig(53 
the  loss  to  more  than  3/.  per  cent  Oppenheim 

Particular  average  loss  is  not  confined  to  damage 
sustained  by  the  subject  of  insurance,  but  includes  extra- 
ordinary expenditure  of  money  necessarily  incurred 
for  the  purpose  of  arresting  the  injurious  effects  of 
the  perils  insured  against,  and  for  the  benefit  of  some 
particular  interest;  2  Arnould  on  Insurance,  p.  970> 
ch.  v.,  s.  1,  §  358,  2d  ed. ;  The  Great  Indian  Peninsula 
Railway  Company  v.  Saunders  (a),  Job  v.  Langton  (b), 
Moran  v.  Jones  (c).  With  this  agree  foreign  jurists  and 
foreign  law  ;  Pothier,  Contrat  d^ Assurance ,^0,  112. 161 ; 
Emen'gon,  Traite  des  Assurances,  par  Boulay-Paty,  1827, 
torn.  1,  ch.  xii.,  s.  39,  p.  585  ;  Boulay-Paty,  Droit  Com- 
mercial Maritime,  1834,  torn.  4,  pp.  478.  4-81 ;  Ordonnance 
de  la  Marine,  liv.  3,  tit.  7,  art.  2,  with  the  Commentaire 
de  Valin,  vol.  2,  p.  164;  Code  de  Commerce,  art.  403. 
In  opposition  to  this  the  London  and  Liverpool  average 
adjusters  consider  that  particular  average  is  confined 
to  the  deterioration  of  the  subject  of  insurance,  as  is 
stated  in  Benecke  on  Marine  Insurance,  p.  472,  and  con- 
sequently  all  expenditure  beyond  what  is  necessary  to 
reinstate  the  thing  insured  in  its  former  condition  is 
allotted  by  them  to  what  they  call  particular  charges ; 
and  these  charges,  when  such  as  they  recommend  the 
underwriter  to  pay,  are  said  to  be  in  the  nature  of  general 
average.  Erie  C.  J.,  in  The  Great  Indian  Peninsula 
Railway  Company  y.  Saunders,  in  error  (d),  says: — "It 
is  agreed  that  'particular  average'  has  two  meanings, 
universally  understood — that  when  taken  with  reference 
to  the  common  memorandum  clause  it  excludes  certain 
expenses,  but  when  taken  with  reference  to  the  money  to 

(a)  I  £,4- 8.  41.  51,  52.  (b)  (S  E.  f  B,  779. 

(tf)  7  £  #  i?.  523.  (d)  2  B.  f  8.  266.  274. 


880  EASTER  TERM, 

1863        ^®  P^^^  ^y  ^^®  underwriter  it  includes  them."     There  is, 

"T however,  no  commercial  usage  which  gives  to  the  term 

V.  "  particular  average'*  two  different  meanings  in  Lloyd's 

policy.  The  usage  at  Lloyd's  is  misunderstood  by 
the  average  staters :  it  must  have  been  this  : — to  add 
expenditure  and  damage,  and  if,  together,  they  were 
under  3/.  per  cent.,  then  to  pay  the  expenditure  volun- 
tarily as  the  underwriters  had,  by  the  expenditure,  been 
relieved  from  further  liability.  A  very  strong  argument 
in  favour  of  this  view  of  the  usage  at  LloycCs  is  to  be  found 
in  the  alarm  created  by  the  introduction  of  these  excep- 
tional memorandums;  2  Valin,  Corrmentaire  sur  TOrdon- 
nance  de  la  Marine,  p.  113.  From  very  early  times  average 
under  one  per  cent,  was  not  recoverable ;  yet  the  only 
foreign  authorities  which  refer  to  what  is  to  be  included  or 
excluded  in  estimating  the  11  per  cent,  are  the  following. 
Boulay-Paty,  Droit  Commercial  Maritime,  1834,  tom.  4, 
p.  510 ;  and  all  that  he  says  is  i'—^'  Les  fraisde  r6clama< 
tion  ne  peuvent  etre  compris  dans  le  calcul  de  Tavarie, 
afin  d'en  grossir  le  montant  pour  qu^il  excede  un  pour 
cent.  La  loi  vent  qu'on  ne  puisse  former  d'action  en 
avarie,  si  Favarie  n^excdde  un  pour  cent  par  elle-mSme. 
Les  assureurs  ne  repondent  de  rien  ubi  damnum  non 
excedat  unum  pro  centum,  dit  Kuriche^  diatr.  de  assecur,, 
no.  8.'' 

Sir  George  Honyman  then  appeared  for  the  defendant, 
but  was  not  called  upon. 

CocKBURN  C.  J.  I  am  of  opinion  that  the  rule  most 
be  discharged.  I  am  disposed  to  think  that  tliis  iB 
general  and  not  particular  average ;  but  it  is  unnecessary 
to  decide  that  question,  because,  assuming  that  it  is  par- 
ticular average,  the  case  here  is  the  same  as  if  there 
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were  two  policies^  one  upon  the  hull  and  one  upon  the        1868. 
machinery;  and  the  whole  of  the  damage  having  been  to    Oppinhkhi 
the  hull^  that  does  not  come  ug  to  the  8/.  per  cent.         ^"^^ 
so  as  to  entitle  the  assured  to  recover  on  the  insurance 
of  the  huIL 

But  the  plaiutifis  pray  in  aid  the  extra  expenditure 
incurr^l  on  the  occasion  of  the  fire^  consisting  of  two 
items^  viz.  65/.  5s,  lOd.^  in  putting  out  the  fire,  and 
9L  Os.  Id.,  the  cogts  of  necessary  surveys  held  on  board 
the  vessel  after  it  had  been  extinguished.  With  regard 
to  the  55/.  58.  lOd.,  the  proportion  of  that  which  is  due 
to  the  hull  is  admitted  to  be  35/.  Ss.  9d. ;  and  I  am  of 
opinion  that  that  proportion  is  all  that  can  be  properly 
appropriated  to  the  hull.  Grating  that  an  extraordinary 
expenditure  may  be  treated  as  particular  average,  this 
expenditure  was  incurred  for  the  benefit,  not  of  the  hull 
only,  but  of  the  entire  vessel,  consisting  of  the  ship  and 
her  machinery,  which  is  as  much  part  of  the  ship  as  the 
masts  and  rigging.  Therefore,  when  considering  how 
much  partial  loss  has  occurred  to  the  hull  and  how 
much  consequently  would  come  under  the  head  of  par- 
ticular average,  we  can  only  allot  to  the  hull  such  a  pro- 
portion as  its  value  bears  to  the  value  of  the  whole,  viz. 
85/.  3s.  9d. ;  and  that  will  not  raise  the  loss  to  SI  per  cent. 

Then  the  plaintiff  pray  in  aid  9/.  Os.  Id.,  the  expenses 
of  survey.  Granting  that  the  expenses  of  a  survey  are  ne- 
cessary to  ascertain  the  seaworthiness  of  a  vessel  and  her 
fitness  to  go  to  sea  .with  regard  to  the  safety  of  the  crew 
and  of  the  vessel,  and  granting  that  those  expenses  can 
be  brought  under  the  head  of  particular  average,  the 
same  principle  applies.  The  survey  being  necessary  for 
the  safety  of  the  whole,  in  considering  how  much  is  par- 
ticular average  as  applicable  to  the  hull,  the  9/.  Os.  Id. 
cannot  be  applied  wholly  to  it,  but  must  be  distributed 

VOL.   III.  8  m  b.  &  •• 
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1863.        according  to  the  proportionate  value  of  the  two  parts. 
Oppenheim     When  that  is  done  the  loss  does  not  rise  to  the  3/.  per 
pjj^  cent,  and  consequently  upon  this  average  clause  in  the 

contract  between  the  parties  the  plaintiffs  faiL 
The  verdict  for  the  defendant  was  therefore  right. 

Crompton  J.  I  also  think  that  the  verdict  for  the 
defendant  was  right.  This  is  a  peculiarly  worded  policy; 
but  we  can  decide  the  case  without  going  into  the  diffi- 
cult questions  as  to  what  extraordinary  expenses  are  to 
be  put  to  general  or  to  particular  average,  because  the 
contract  between  the  parties  is  clear.  They  choose  to 
make  this  stipulation,  *'  17,650/.  Average  payable  on  the 
whole  or  on  each  as  if  separately  insured.'^  Under  this 
stipulation  the  assured  have  a  right  to  look  on  the  sub- 
ject of  insurance,  viz.,  the  hull  and  the  machinery,  as  a 
whole,  or  at  each  part  separately,  as  they  like.  If  they 
look  on  it  as  a  whole,  and  take  into  account  the  entire 
damage,  it  is  conceded  that  the  loss  which  has  hap- 
pened will  not  come  up  to  3/.  per  cent,  upon  the  value. 
And  the  object  of  this  stipulation  is  that,  as  there  may 
be  an  injury  to  a  part  only,  the  assured  may  divide  the 
subject  of  insurance  and  so  compare  the  loss,  not  with 
the  whole  17,650/.,  but  with  the  14,000/.  or  the  8,000/., 
according  as  the  injury  is  to  the  hull  or  to  the  ma- 
chinery. Then  the  plaintiffs  can  only  recover  by  settling 
the  average  on  the  footing  of  the  loss  being  a  partial 
loss  of  3/.  per  cent,  on  the  hull  only,  and  not  on  the 
hull  and  machinery.  The  direct  partial  loss  on  the  hull 
is  not  3/.  per  cent ;  therefore,  unless  the  plaintiffs  can 
add  a  sum  sufficient  to  make  it  up  to  SL  per  cent., 
they  are  not  entitled  to  recover.  They  try  to  do  that, 
first  by  adding  55/.  5s.  lOd.,  the  expense  of  putting  out 
the  fire,:  but  that  expense  being  for  the  benefit  of  the 
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whole,  ought  to  be  apportioned.     Whether  it  be  called        •^^^^' 
particular  or  general  average  is  not  material,  though,  it     Oppekheim 
being  an  expense  for  the  benefit  of  the  whole  ship  in-         Fry. 
eluding  the  machinery,  it  looks  very  much  like  general 
average,  just  as  when  the  subject  of  |insurance  is  a  ship 
and  goods :  but  treating  it  as  particular  average,  it  would 
be  a  partial  loss  on  the  whole  ship,*  and  then  it  must  be 
compared  with  the  value  of  the  whole ;  whereas  the  plain- 
tiffs take  the  sum  of  14,000/.  the  value  of  the  hull,  and 
compare  with  it  the  damage  to  the  hull  and  the  loss 
on  the  whole.     On  the  other  side  the  underwriters  apply 
the  loss  partly  to  the  14,000i,  the  value  of  the  hull,  and 
partly  to  the  8,000i,  the  value  of  the  piachinery.     And 
if  it  is  to  be  applied  at  all  to  part,  it  is  clear  that  it  must 
be  by  taking  only  a  fair  proportion  of  it. 

The  other  sum  which  the  plaintiffs  try  to  bring  in,  if 
allowed  at  all,  is  also  to  be  allowed  as  an  expense  incurred 
with  reference  to  the  general  safety  of  the  ship  and 
adventure,  because  it  was  not  paid  in  order  to  ascertain 
whether  it  was  for  the  hull's  safety  to  go  to  sea,  but 
whether  it  was  fit  for  the  whole  ship  to  go.  And,  appor- 
tioning it  in  the  same  way  as  the  former  sum,  the  loss 
upon  the  hull  still  falls  under  3/.  per  cent. 

Blackburn  J.^Under  this  policy  the  parties  agree 
to  enter  into  an  insurance^upon  the  hull  and  machinery 
of  a  steamer,  valuing^the  hull  at  14,000/.  and  the  machi- 
nery at  8000/.  The  underwriters  underwrite  17,650/., 
and  then  comes  the  stipulation  ^'Average  payable  on  the 
whole  or  on  each  as  if  separately  insured."  There  is  also 
the  ordinary  memorandum  that  "  the  ship  and  freight 
are  warranted  free  from  average  under  three  pounds 
per  cent.,  unless  general,  or  the  ship  be  stranded.'^  The 
meaning  of  the  contract  I  understand  to  be  this :  the 
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1863.  assurance  is  on  one  sum  upon  the  whole^  but  the  parties 
Oppenheim  agree  that,  for  all  purposes  of  average,  it  shall  be  con- 
P^y  sidered  as  if  the  14,000/.  upon  the  hull  was  insured  in 
one  policy,  and  the  SOOOil  upon  the  machinery  in  another 
policy,  and  by  another  set  of  underwriters.  Then  comes 
the  question,  what  is  the  effect  of  that  on  the  ordinary 
memorandum  ?  I  think  it  is  not  necessary,  for  the 
decision  of  this  case,  to  say  whether  the  extraordinary 
expenditure  was  general  average  or  not,  though  I  have 
a  strong  impression  that,  where  a  voluntary  sacrifice 
is  made  for  the  benefit  of  the  whole  adventure,  it  is 
general  average ;  whether  the  ship  and  cargo  and  freight 
belong  to  one  only  or  to  different  adventurers,  or  whether 
they  are  partially  interested,  as  they  might  be  in  the  case 
of  a  steamer,  one  in  the  hull  and  another  in  the  machinery. 
But  in  construing  this  policy,  in  which  the  parties  have 
agreed  that  the  hull  and  machinery  shall,  for  the  purpose 
of  average,  be  treated  as  if  they  were  separate  subjects  of 
insurance,  and  as  if  they  were  separately  insured,  they 
must  be  understood  to  have  also  agreed  that  any  expendi- 
ture incurred  entirely  and  exclusively  for  saving  the  whole 
subject  of  insurance  should,  for  the  purpose  of  adjust- 
ing the  loss  on  this  policy,  be  treated  as  general  average, 
whether,  strictly  speaking,  it  be  general  or  particular 
average.  That  being  so,  no  part  of  the  55/.  5s.  lOd.  should, 
in  my  opinion,  be  treated  as  particular  average  loss  upon 
the  hull  done,  and  be  added  to  the  actual  loss  in  order  to 
swell  the  amount  of  the  loss  to  3/.  per  cent,  so  as  to 
entitle  the  plaintiffs  to  recover  upon  the  policy. 

It  becomes  therefore  unnecessary  for  me  to  enter  into 
the  consideration  of  the  sum  of  9/.  Oi.  Id,  for  the  survey ; 
although  I  am  inclined  to  agree  with  my  brother  CrompUm 
that  the  whole  of  it  could  not  be  charged  against  the  hnD. 

Rule  discharged. 
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1863. 


The  QuEBN  against  The  Overseers  of  Hincklbt.  ^^^''gst'i 


1.  This  Court  has  jnrifldiction  to  reyiew  the  deciflion  of  a  Court  of  Jurisdiction. 
Quarter  Sessions  as  to  whether  sufficient  search  has  been  made  for  a  Quarter  Ses- 
document  to  render  secondary  exidence  of  it  receivable.  aions. 

2.  On  a  question  of  derivatiye  settlement,  it  was  alleged  that  the  Secondary 
grandfather  of  the  pauper  had  been  bound  as  parish  apprentice  sixty-  evidence. 
nine  years  before.  In  order  to  prove  the  indenture  of  apprenticeship  Search  for 
executed  by  the  parish  officers,  it  was  shewn  that  ineffectual  search  for  document. 
it  had  been  made  among  the  ^pers  of  the  pauper.  Held  sufficient  to  Parish  ap- 
zender  secondary  evidence  receivable,  althouen  no  search  had  been  made  prentice, 
among  the  papers  of  the  master :  per  Blackoum  and  MeUor  J  J. ;  dubi- 

tante  Orompton  J. 

T^WO  justices  for  the  borougli  of  Leicester  made  an 
order  under  stat.  16  &  17  Vict.  c.  97.,  adjudging 
Thomas  Walton^  a  pauper  lunatic,  to  be  legally  settled 
in  the  parish  of  Hinckley^  and  ordering  the  guardians  of 
the  Hinckley  Union  to  pay  the  sums  of  money  in  that 
order  mentioned  for  and  on  account  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
Hinckley, 

On  appeal  to  the  Quarter  Sessions  for  the  county  of 
Leicester,  in  Aprilj  1861,  the  Court  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following 
case. 

Thomas  fFalton,  the  pauper,  aged  eight  years,  or 
thereabouts,. is  son  of  Thomas  Walton,  of  the  borough 
of  Leicester,  framework  knitter.  Thomas  Walton,  the 
father,  has  not  gained  a  settlement  in  his  own  right  in 
any  parish,  but  has  a  derivative  settlement  in  the  parish 
of  Hinckley  from  his  father,  Samuel  Walton,  who  died 
in  Leicester  in  March,  1868.     Samuel  Walton,  when  of 
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1863.        *^®  ^S^  ^f  fourteen  years  or  thereabouts,  was  bound 

^he  QiTBEN    apprentice  by  indenture  to  one   JTiomas  Blakesle^f,  of 

Orerseers  of    -^"^^^^^  framework  knitter.  He  served  Thomas  Blakes- 

Hinckley.     /^^  and  inhabited  in  the  parish  of  Hinckley  for  forty  days 

and  upwards  under  the  indenture,  and  did  not  gain  any 

subsequent  settlement  elsewhere. 

On  behalf  of  the  respondents,  the  parish  derk  of 
Kenilworthy  in  Warmckshirey  was  called,  who  produced 
from  the  parish  chest  an  instrument  purporting  to  be 
an  indenture  of  apprenticeship,  bearing  date  13th  July^ 
1791,  whereby  the  churchwardens  and  overseers  of  the 
poor  of  that  parish,  with  the  consent  of  two  justices  of 
the  peac^,  bound  Samuel  Walton^  a  poor  child  of  the 
parish,  apprentice  to  Thomas  Blakesleyy  of  the  parish 
of  Hinckley,  framework  knitter.  The  indenture  pro- 
duced was  executed  by  Thomas  Blakesley  only,  and  at 
the  end  of  it  was  the  consent  of  the  justices,  signed  by 
them. 

On  the  respondents  proposing  to  read  this  indenture 
it  was  objected,  on  behalf  of  the  appellants,  that  it  was 
not  admissible  as  evidence  of  the  apprenticeship  : 

First.  Because  it  was  not  under  seal  of  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
Kenilworth. 

Secondly.  Because,  being  a  parish  indenture,  in  which 
the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Kenilworth  were  stated  to  be  the  binding  parties,  it 
was  not  executed  by  any  or  either  of  them. 

The  respondents,  in  answer  to  this  objection,  called 
the  attention  of  the  Court  to  the  testatum  clause  in  the 
indenture  produced,  "  In  witness  whereof  the  said  par- 
ties above  said  to  these  present  indentures  interchange- 
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ably  have  put  their  hands  and  seals  the  day  and  year        ^g^s, 
above  written,"  and  said  that  the  indenture  was  in  fact    jhe  Queen 
a  counterpart  and  not  a  duplicate.     And  further,  that    q^^ J^^j,  ^^ 
the  indenture  produced  was  under  the  hand  and  seal  of     Hinckley. 
Thomas  Blakesley  the  master,   and  was  kept  by  the 
churchwardens  and  overseers  of  Kenihoorth^  who  would 
be  the  proper  parties  to  enforce  the  covenants  by  the 
master,  and  that  this  indenture  was  produced  from  the 
proper  custody. 

The  respondents  upon  this  withdrew  the  indenture 
for  a  time,  and  called  Elizabeth  Walton^  the  widow  of 
Samuel  Walton^  in  order  to  prove  a  search  for  the  other 
part  of  the  indenture,  and  she  produced  some  papers  which 
had  belonged  to  her  deceased  husband,  and  swore  that 
these  were  all  her  husband^s  papers  which  had  come  to 
her  hands  at  his  death,  and  that  her  husband,  as  she 
believed,  had  no  other  papers ;  and  among  these  papers 
no  indenture  was  found.  No  other  search  in  any  other 
quarter  was  shewn. 

To  this  it  was  objected  by  the  appellants  that  the 
apprentice's  house  was  not  a  probable  place  of  deposit, 
and  that  any  search  among  the  papers  of  a  parish 
apprentice  was  useless,  that,  if  it  were  of  any  avail, 
sufficient  search  had  not  been  shewn;  and  that  the 
indenture,  although  produced  out  of  the  proper  custody, 
was  defective  for  the  reason  before  stated. 

The  Court  of  Quarter  Sessions  however  admitted  the 
document  produced  as  evidence  of  the  apprenticeship, 
and  upon  proof  of  inhabitancy  and  service  during  a  suffi- 
cient portion  of  the  period  of  time  mentioned  in  the 
indenture,  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  as  to  whether  they  were  right  in  receiving 
the  indenture  in  evidence. 
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If  this  Court  should  be^of  opinion  that  the  indenture 

The  QuxsH     was  admissible  in  evidence  for  the  purpose  of  proving  the 

Ovenieers  of    apprenticeship,  then  the  order  of  the  justices  is  to  be 

HivcKLST.    confirmed.  If  the  Court  should  be  of  a  contrary  opinion, 

then  the  order  is  to  be  quashed* 


Mundell  and  DaJhy^  in  support  of  the  order  of  Ses- 
sions.— The  absence  of  the  part  of  the  indenture  of 
apprenticeship  executed  by  the  parish  officers  was  suf- 
ficiently accounted  for  to  render  admissible  the  evidence 
of  the  counterpart  executed  by  the  master.  Search  for 
the  former  part  was  made  among  the  papers  of  the 
apprentice,  and  although  it  would  have  been  prudent 
to  search  among  those  of  the  master  also,  that  was  not 
indispensable.  Gulley  v.  The  Bishop  of  ExeteVj  in  the 
note  to  Rex  v.  The  Inhabitants  qf  Denio{a\  is  in  point. 
There  the  former  owner  of  an  advowson  was  alleged  to 
have  granted  the  then  next  presentation,  which  grant  was 
put  in  issue  by  a  plea  in  quare  impedit  The  original  deed 
of  grant  of  the  next  presentation  not  being  found  annexed 
as  usual,  to  the  presentation,  it  was  held  that  the  proper 
custody  was  amongst  the  muniments  of  the  party  then 
seised  of  the  advowson ;  and  a  counterpart,  purporting 
to  be  executed  by  the  grantee,  was  held  to  be  admissible 
as  secondary  evidence  of  the  grant,  without  proving  a 
search  amongst  the  papers  of  the  personal  representatives 
of  the  grantee.  In  that  case,  add  the  reporters,  no 
profert  of  the  grant  appears  to  have  been  necessary. 
Brewster  v.  SeweU{b)  was  an  action  of  libel,  imputing 
to  the  plaintiff  that  he  made  fraudulent  claims  respect- 


(a)  1  Man.  f  B.  294.  297-8.    See  eIbo  4  BHiff.  290.  294.  29a 
(A)  SB.^A.  296. 
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ing  a  loss  by  fire  on  a  Company  with  which  he  had  1868. 
effiscted  an  insurance.  The  plaintiff  not  being  able  to  "  The  QuemT 
produce  the  original  policy,  called  the  agent  of  the  ovcr&Mreof 
Company,  who  stated  that  the  policy  was  placed  in  his  Hwoklkt. 
hands  after  the  fire,  and  retained  by  him  until  the, 
plaintiff  made  another  larger  insurance ;  that  the  original 
policy  then  became  a  useless  paper ;  that  he  had  searched 
for  and  could  not  find  it,  and  rather  thought  he  returned 
it  to  the  plaintiff.  A  few  days  before  the  trial,  the  plain- 
tiff and  the  clerk  to  his  attorney  searched  the  drawers 
where  the  plaintiff's  papers  were  kept,  and  many  other 
parts  of  his  house,  but  did  not  search  the  outhouses, 
bams,  hay-loft,  or  granary.  This  was  held  sufficient  to 
let  in  secondary  evidence  of  the  policy.  Abbott  C.  J.  says, 
p.  299,  "  There  was  no  reason  to  suppose,  that  the  policy 
could,  at  any  future  time,  be  called  for,  to  answer  any 
reasonable  purpose  whatever.  In  that  respect,  such  a 
document  differs  most  essentially  firom  an  indenture  of 
apprenticeship.  The  latter  instrument  may  be  useful, 
after  the  apprenticeship  is  expired,  to  entitle  the  party 
to  the  freedom  of  a  corporation,  or  to  exercise  a  trade, 
or  it  may  be  evid^ence  of  his  settlement  In  Hall  v. 
Ball  (a),  where  trover  was  brought  by  a  lessor  for  an  in- 
denture of  lease  which  was  alleged  to  have  been  deter- 
mined by  a  proviso  therein  contained,  the  counterpart 
executed  by  the  lessor  not  being  produced  by  the  de- 
fendant on  notice,  it  was  held  that  the  lessor  might  give 
parol  evidence  of  its  contents  without  producing  the 
counterpart  executed  by  the  lessee.  And  Maule  J.  says, 
p.  247,  "  An  expired  indenture  of  apprenticeship  some- 
times remains  with  the  master,  sometimes  with  the 
apprentice.'^      The    reporters   add  in   a  note,   ''The 

(a)  3  Man.  #  Gr.  242. 
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latter  appears  to  have  the  greater  iDterest  in  its  pre- 
servation/' In  Doe  d.  The  Earl  of  Egremant  v.  7^/- 
man  {a\  in  ejectment  against  a  lessee^  in  order  to  prove 
the  land  part  of  the  estate  of  the  lessor's  ancestor^  a 
counterpart  of  a  lease  of  it  executed  by  the  lessee  alone 
was  produced  from  the  ancestor's  muniment  room^  and 
although  no  proof  was  given  of  any  search  for  the  part  exe- 
cuted by  the  lessor,  or  of  notice  to  produce  it,  or  of  actual 
possession  under  it,  it  was  held  admissible,  as  being 
found  where  such  an  instrument  would  properly  be. 
[Mellor  J.  If  the  search  for  a  document  is  made  in  a 
place  proper  for  its  deposit,  we  ought  not  to  set  aside 
the  decision  of  a  Court  admitting  the  document  in  evi- 
dence because  it  is  suggested  there  may  be  some  other 
place  of  deposit.] 

The  Court  will  not  review  the  judgment  of  the  Sessions 
as  to  the  sufficiency  of  the  search  for  a  document.  In 
Reff.  V.  The  Inhabitants  of  Saffron  Hill  (*),  Lord  Camp- 
bell, says,  at  pp.  95  6,  '*I  think  the  order  must  be  con- 
firmed, on  the  ground  that  the  case  does  not  disclose 
enx)ugh  to  enable  us  to  say  that  the  Court  of  Quarter 
Sessions  was  wrong  in  deciding  that  there  was  not  evi- 
dence of  search  for  the  document  sufficient  to  make 
secondary  evidence  of  its  contents  admissible."  And  the 
same  view  is  there  taken  by  Coleridge  J.  In  Beff,  v.  Tlie 
Inhabitants  ofKenilworth  {c),  Coleridge  J.  says,  pp.  651-2, 
"  If  the  precise  rules  of  evidence  were  applicable,  the 
objection  might  perhaps  be  well  founded.  But  that  is 
not  so.  The  preliminary  proof  is,  given  to  enable  a 
judicial  tribunal  to  determine  whether  secondary  evidence 
can  be  submitted  to  them.     In  such  a  case  a  looser  rule 


{a)  3  Q,  B,  622. 


(b)  IKj-B.  »3. 


(c)  7  Q,  B,  642. 
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of  evidence  may  prevail.  The  magistrates  and  the 
Sessions  were  to  make  up  their  minds^  not  whether  the 
document  was  destroyed  or  not,  but  whether  there  had 
been  a  bona  fide  search  and  not  mere  carelessness  and 
neglect^  or  fraud,  in  not  producing.  In  every  instance 
of  the  sort,  therefore,  all  the  circumstances  must  be 
taken  into  account ;  and  different  rules  will  prevail  in 
different  cases.^'  ICrompton  J.  I  cannot  help  thinking 
that,  if  a  Judge  at  Nisi  prius  were  to  rule  that  it  was 
unnecessary  to  search  in  certain  places  for  a  document, 
we  should  not  overrule  his  decision.] 


1863. 
The  Queen 

V. 

OverseerB  of 

HiNOKLST. 


Merewether  and  R,  H.  Palmer,  contrk.— In  order  to 
render  secondary  evidence  of  a  document  admissible,  it 
must  be  shewn  that  search  was  made  for  the  original 
in  aU  places  where  it  might  probably  and  reasonably  be 
expected  to  be  found.  As,  therefore,  the  original  docu- 
ment in  the  present  case  was  traced  to  the  hands  of  the 
master,  a  search  for  it  among  his  papers  ought  to  have 
been  shewn.  Where  an  indenture  of  apprenticeship  con- 
sisted of  two  parts,  and  that  which  remained  with  the 
parish  had  been  destroyed,  while  that  which  had  been 
given  to  the  master  was,  on  an  assignment  of  the  pauper, 
delivered  to  a  female  assignee,  who,  when  asked  for  it, 
said  she  could  not  find  it,  and  did  not  know  where  it  was, 
but  she  was  not  subpoenaed,  it  was  held  that  secondary 
evidence  was  not  admissible ;  Rex  v.  The  Inhabitants  of 
CcLstleton  (a).  [Blackburn  J.  There  the  assignee  was 
alive.  Here  a  period  of  sixty-nine  jfears  elapsed  since 
the  apprenticing.]  The  observations  in  Brewster  v. 
Sewell  {b)  and  Hall  v.  Ball  (c)  are  mere  obiter  dicta. 

(a)  6  r.  R.  236.  (b)  Z  B.  ^  A.  296. 299. 

(c)  3  Man,  #  Gr,  242.  247. 
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[They  also  cited  Rex  y.  The  Inhabitants  of  Martan  (a) 
The  QuESN  ^^^  ^^  V.  The  Inhabitants  of  Deniu  (J).]  [Mellor  J. 
Overaeeps  of    ^^  ^'  ^^^  Inhabitants  of  PiddlehhUon  (c)  seems  against 

HiKCKLKT.        yQu^-J 


Ceomfton  J.  Although  I  have  felt  considerable  doubt 
on  the  subject,  I  do  not  see  my  way  clearly  to  say  that 
the  Sessions  were  wrong  in  holding  this  document  ad- 
missible in  evidence.  There  is  a  good  deal  in  what  is 
said  by  Maule  J.,  in  Hall  v.  Ball  {d),  that  *'  an  expired 
indenture  of  apprenticeship  sometimes  remains  with  the 
master,  sometimes  with  the  apprentice :"  but  what  Lord 
Tenterden  says  in  Brewster  v.  Sewell  (e)  is  most  reason- 
able and  correct,  that  there  is  no  reason  why  the  master 
should  keep  it  after  the  apprenticeship  is  over.  My 
brothers  take  strongly  the  view,  from  which  I  shall  not 
dissent,  that  the  great  probability  is,  that  if  the  master 
had  the  document  he  would  destroy  it,  and  therefore 
that  the  apprentice  was  the  most  likely  depositary.  At 
the  same  time  I  cannot  help  thinking  that  the  rule  is 
that  all  probable  places  ought  to  be  searched. 


Blackburn  J.  The  only  question  is  whether  a 
sufficient  search  was  made  for  this  document  to  let 
in  secondary  evidence.  The  first  inquiry  is,  where 
would  the  document  naturaUy  be,  if  still  in  existence, 
for  there  the  search  should  be  made,  and,  if  it  is 
not  found  there,  then,  according  to  the  rule  laid  down 
in  M^Gahey  v.  Alston  (/),  secondary  evidence  will  be 
admissible.   Whether  there  has  been  reasonable  evidence 


(a)  ^M,^8,  48. 

($)  ZB.fA.  296.  299. 


(b)  7B.fa  620. 

(<0  S  Man.  #  Gr.  242.  247. 

(/)  2  If.  #  JT.  206. 
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of  sncli  a  search  is  a  question  of  mixed  law  and  fact^ 
which  it  was  for  the  Sessions  to  determine.  I  do  not^ 
however^  agree  with  what  was  ni^ed  in  the  course  of  the 
argument^  that  we  cannot  review  their  decision  upon  it^ 
— like  all  other  questions  reserved  for  our  decision  as  a 
Court  of  appeal^  we  are  to  see  if  the  Court  helow  acted 
rightly. 

The  facts  here  are  these.  So  far  back  as  1791  a  per- 
son entered  into  a  service  which  we  must  take  purported 
to  be  an  apprenticeship.  During  its  continuance  the 
indenture  of  apprenticeship  would  naturally  be  with  the 
master,  for  he  had  an  object  in  enforcing  the  observance 
of  its  covenants.  When  that  period  expired  he  had  no 
longer  any  interest  in  it,  but  the  apprentice  had,  because 
the  deed  of  his  apprenticeship  would  serve  to  prove  his 
fireedom,  settlement,  &c. ;  and  I  beli^ye,  in  practice,  masters 
give  up  such  documents  shortly  after  the  apprenticeship  is 
over.  Then  comes  the  inquiry  what  is  the  most  proper 
custody  for  it?  the  answer  to  which  is,  that  place  where, 
according  to  the  ordinary  course  of  business,  it  would  be 
found;  and  that,  I  think,  is  with  the  apprentice.  It 
is  laid  down  in  1  Taylor  on  Evidence,  p.  388,  §  402, 
3d  ed.,  that  "  an  expired  indenture  of  apprenticeship 
remains  sometimes  with  the  master,  sometimes  with  the 
apprentice ;  but  as  the  apprentice  appears  to  have  the 
greatest  interest  in  its  preservation,  stricter  inquiry  should 
be  made  of  him  than  of  the  master,  though,  in  the  absence 
of  positive  proof  respecting  the  possession,  search  should 
be  instituted  among  the  papers  of  both.^^  I  do  not  disagree 
with  that  at  all ;  but  when  the  probability  is  shewn  to  be 
that  in  the  course  of  business,  without  any  great  derelic- 
tion of  duty,  the  document  would  be  in  another  place  than 
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1863.  that  in  which  the  search  has  been  made,  the  Jndge 
The  QuEBN  would  require  search  to  be  made  in  that  other  place^  if  the 
Overseers  of  Parties  did  not  reasonably  satisfy  him  that  the  first  search 
HiMCKLKT.  ^^  better.  Several  cases  are  given  in  that  work,  p.  387, 
sect.  401,  shewing  that,  where  it  would  be  the  duty  of 
parties  to  deposit  documents  in  a  particular  place,  the  not 
finding  them  there  is  sufficient  to  let  in  secondary  evidence; 
although  if  any  grounds  of  suspicion  presented  themselves 
to  the  mind  of  the  Judge  that  those  parties  had  the  docu- 
ments, he  would  probably  require  them  to  come  and  be 
examined  about  them.  Here  are  some  of  the  cases: 
"  Where  it  appeared  that  a  parish  indenture  of  appren- 
ticeship had  been  given  to  a  person  since  dead  to  take 
to  the  overseers,  and  a  fruitless  search  was  made  for 
it  in  the  parish  chest,  which  was  the  proper  repository 
for  such  instruments,  secondary  evidence  was  admitted, 
though  none  of  the  overseers  were  called,  and  no  inquiry 
was  made  of  the  personal  representative  of  the  party, 
who  ought  to  have  delivered  it  to  the  parish  officers.'' 
The  reason  of  that  is,  because  the  probability  as  to  where 
the  document  was  was  so  very  clear.  Again,  '*  where  it 
was  the  duty  of  a  paying  clerk  of  a  parish  to  deposit  a 
certain  cancelled  cheque  in  a  room  of  the  workhouse,  an 
application  to  the  successor  of  this  clerk  for  an  inspection 
of  the  cheques  in  the  room,  and  an  ineffectual  examina- 
tion of  several  bundles,  which  were  handed  to  the  party 
searching  by  the  successor,  was  deemed  a  sufficient  search 
to  let  in  secondary  evidence,  though  no  notice  to  produce 
had  been  served  on  the  first  clerk,  he  being  the  defendant 
in  the  cause,  and  though  the  person  who  succeeded  him 
in  the  office  was  not  called."  There  it  would  have  been 
to  some  extent  dishonest  in  the  clerk  not  to  put  the 
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papers  in  that  place :  here  that  principle  cannot  apply. 
Probably  so  long  as  the  transaction  was  recent,  it  would 
have  been  proper  to  inquire  further  than  was  done  in 
this  instance,  but  after  the  lapse  of  sixty-nine  years  the 
justices  might  fairly  conclude  that  it  was  unnecessary. 

Mellor  J.  In  order  to  give  secondary  evidence  of  a 
document,  you  must  satisfy  the  tribunal  that  proper 
search  has  been  made  for  the  original.  If  this  had  been 
very  shortly  after  the  apprenticeship  the  Sessions  ought 
not  to  have  been  satisfied  without  proof  of  a  search  in 
both  places;  i.  e.,  with  the  master  and  also  with  the 
apprentice.  But  as  so  long  a  time  has  elapsed  since  the 
force  of  the  document  was  spent,  and  as  most  likely  it 
would  be  given  up  to  the  apprentice,  seeing  that  he 
was  interested  in  it,  whereas  the  master  was  not,  the 
Sessions  were  quite  justified  in  saying  that  they  were 
satisfied  with  a  search  among  the  papers  of  the  appren- 
tice only. 

I  entirely  agree  that  we  have  jurisdiction  to  review 
the  decision  of  the  Sessions,  if  necessary,  on  this  point ; 
but  before  we  reverse  it  we  must  be  satisfied  that  a 
reasonable  search  was  not  made,  and  I  certainly  cannot 
say  that  such  was  the  case  here. 

Order  of  Sessions  confirmed. 
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Thursday, 
May  7th. 


Second  action. 
Staving  pro^ 
ceedings. 
SeourUyfor 
easts. 


Prowse  against  Loxdale. 

1.  On  the  trial  of  an  action  for  libel  in  the  C.  B.,  to  which  a  jnstifieatioii 
was  pleaded,  the  plaintiff's  counsel,  after  his  reply,  elect<>d  to  be  non- 
suited. The  plaintiff  then  brought  an  action  in  this  Court  for  the  samct 
libel,  and  on  the  13th  January  delivered  a  declaration,  which  was  the 
same  as  in  the  first  action.  On  the  14th  January  the  defendant's  costs 
in  the  first  action  were  taxed.  On  the  21st  he  obtained  time  to  plead. 
On  the  22d  he  took  out  a  summons  to  stay  proceedings  in  the  actioo 
until  the  plaintiff  had  paid  the  costs  of  the  fijret  action  and  given  seeuritj 
for  the  costs  of  the  second.  On  the  24th  the  Judge  indorsed  the  sum- 
mons **  No  order,  without  prejudice  to  any  application  to  the  Court" 
On  the  30th  a  rule  in  similar  terms  was  obtained  and  served  upon  the 
plaintiff's  attorney.  In  the  meantime  the  defendant  had  pleaaed,  his 
plea  being  the  same  justification,  and  issue  bein^  joined,  the  plaintiiK, 
on  the  28th,  save  notice  of  trial,  and  delivered  bnefs  to  counsel  before 
the  service  or  the  rule.  When  the  plaintiff  commenced  the  first  actioo 
he  was  bankrupt,  and  his  discharge  had  been  suspended  for  one  year 
from  the  13th  May,  1862,  with  protection  for  one  month.  The  Court, 
in  the  exercise  of  its  discretion,  made  the  rule  absolute  ioi  staying  pro- 
ceedings ;  but  discharged  so  much  of  it  as  related  to  security  for  costs. 

"D  ULE  calling  upon  the  plaintiff  to  shew  cause  why 
all  further  proceedings  in  this  action  should  not  be 
stayed  until  the  plaintiff  had  paid  the  costs  of  a  former 
action  brought  by  him  against  the  defendant,  and  until 
he  had  given  security  for  costs  in  this  action. 

Both  actions  were  brought  for  the  same  libel  published 
in  a  newspaper  called  The  West  Middlesex  Advertiser, 
and  in  both  the  defendant  pleaded  a  justification.  The 
first  was  brought  in  the  Court  of  Common  Pleas,  and  on 
the  trial,  before  Willes  J.,  at  the  London  Sittings  after 
Michaelmas  Term,  1862,  the  plaintiff's  counsel,  after  his 
reply,  elected  to  be  nonsuited.  At  the  time  when  the 
plaintiff  commenced  that  action  he  was  a  bankrupt,  and 
on  the  13th  May,  1862,  his  discharge  under  The  Bank- 
rupt Act  was  suspended  for  one  year,  with  protection 
for  one  month.     The  present  action  was  commenced  in 
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December,  1862 ;  and  the  declaration,  which  was  for  the  1868. 
same  cause  as  in  the  former  action,  was  delivered  on  the  Pbowse 
13th  January,  1863.  Judgment  having  been  signed  in  the  loxLale, 
former  action  the  plaintiflPs  costs  in  it  were  taxed  on  the 
14th  January  at  76/.  1*.  Oc/.,  and  had  not  been  paid.  On 
the  21st  January  the  defendant  obtained  time  to  plead 
on  the  usual  terms.  On  the  22nd  January  he  took  out 
a  summons  before  a  Judge  at  Chambers,  in  similar 
terms  to  those  of  the  present  rule,  which  was  heard  on 
the  24th,  before  Wightman  J.,  who  indorsed  the  sum- 
mons '*  No  order,  without  prejudice  to  any  application  to 
the  Court ^'  On  the  30th  January  the  present  rule  was 
obtained  before  Mellor  J.,  in  the  Bail  Court,  and  was 
served  on  the  plaintiff's  attorney  on  the  evening  of 
that  day.  In  the  meantime  the  defendant  had  pleaded 
Ids  plea^  being  the  same  justification,  and,  issue  being 
joined,  the  plaintiff,  on  the  28th  January,  gave  notice  of 
trial  for  the  first  Sittings  in  Middlesex  after  Hilary  Term, 
and  had  delivered  briefs  to  counsel  before  the  service  of 
the  rule. 

On  the  argument  of  the  present  rule  the  counsel  for 
the  defendant  stated  that  he  had  waited  in  Court  to 
move  for  it  on  several  previous  days  in  Hilary  Term, 
but  had  no  opportunity  of  moving  until  the  30th 
January. 

Daly  shewed  cause. — The  Court  will  not  interfere  to 
prevent  the  plaintiff  bringing  a  second  action  for  the 
same  cause  as  the  first,  unless  they  believe  that  the 
second  action  is  brought  oppressively  and  vexatiously  ; 
2  Archb.  Pr.,  11th  ed.  by  Prentice^  1370;  Danvers  v. 
Morgan  (a).  Further,  the  defendant  is  too  late  in  making 
(a)  17  C.  B.  630.  53a 

VOL.    III.  3    N  B.    &   8. 
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1863.        this  application,  after  having  obtained  time  to  plead  and 
Prowse       allowed  the  plaintiff  to  prepare  for  trial. 

V. 
LoXDALfi. 

Philbricky  contra. — The  Court  has  a  discretionary 
power  at  any  time  to  stay  proceedings  in  a  second  action, 
notwithstanding  the  plaintiff  has  taken  a  step  in  the 
canse ;  Fletclier  v.  Lew  (a).  In  Weston  v.  Withers  (i)  the 
Court  exercised  its  discretion  in  an  action  of  trespass 
for  taking  goods  as  a  distress  for  rent,  notwithstanding 
the  plaintiff  was  a  prisoner  at  the  time  of  bringing  the 
second  action,  and  sued  in  formS  pauperis.  [He  also  cited 
M*  Culhck  V.  Robinson  (c)  and  Crawley  v.  Impey  (</).] 

Crompton  J.  An  application  of  this  kind  is  made  to 
the  discretion  of  the  Court ;  and  I  think  that  in  the 
exercise  of  our  discretion  we  ought  to  stay  the  proceed- 
ings in  this  action  until  the  costs  of  the  first  action  have 
been  paid.  The  plaintiff  is  a  bankrupt,  whose  certificate 
has  been  suspended ;  and  we  therefore  cannot  make  him 
give  security  for  costs  because  that  would,  in  effect,  pre- 
vent him  going  to  law.  Having  gone  before  a  jury 
to  try  the  first  action  when  there  was  a  full  opportunity 
of  justice  being  administered  to  him,  he  withdrew  at  the 
close  of  the  case ;  and  now  he  brings  a  second  action  for 
the  same  cause.  If  the  first  action  had  been  tried  and 
there  had  been  any  mistake  by  the  plaintiff  or  his  attorney 
on  the  trial  of  it,  the  plaintiff  could  not  have  obtained  a 

(a)  3 ^  #  E.  657;  5  JV.  #  Af .  351. 

{h)  2  r.  B.  511.  At  the  foot  of  p.  511  of  the  copy  of  2  T.  ^.  in  the 
library  of  the  Court  of  Queen's  Bench,  is  the  following  MS.  note. 
'*  7  Feb.  1810  a  like  rule,  Gibbon  t.  Coggan^''  and  under  it  is  written  the 
following  memorandum.  "  This  note  is  in  the  handwriting  of  Sir  Wtn, 
Garrow.    J.  Gurney'^ 

(f )  2  iV'  /?.  352.  {d)  8  Taunt.  407. 
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new  trial  without  payment  of  costs.     Under  these  cir-  1863. 

cumstances  the  bringing  of  a  second  action  is  occasioned  Prowsb 

by  the  fault  of  the  plaintiff,  and  it  is  oppressive  on  the  loxdalb. 
defendant. 

Blackburn  J.  I  am  of  the  same  opinion.  It  does 
not  necessarily  follow  that^  where  a  plaintiff  fails  in  a 
first  action  and  brings  another,  the  second  action  is 
oppressive.  In  Danvers  v.  Morgan  {a),  where  the  first 
action  failed  because  there  was  no  notide  of  action  pur- 
suant to  The  Metropolitan  Police  Act,  10  G.  4.  c.  44., 
the  second  action  was  not  oppressive,  and  the  Court 
refused  to  stay  proceedings  in  it  until  the  costs  of  the 
first  action  were  paid.  But  here  the  second  action  is 
for  the  same  matter  as  in  the  first,  which  was  brought 
by  a  plaintiff  who  had  no  funds,  and  who  at  the  last 
moment^  when  the  jury  were  about  to  put  an  end  to 
litigation,  and  there  was  an  opportunity  of  finally 
concluding  the  whole  matter,  withdrew  the  cause  from 
the  jury,  for  what  reason  does  not  appear,  and  there 
was  judgment  against  him  for  costs.  Then  he  brings 
another  action  in  a  different  Court,  which  can  however 
make  no  difference  with  reference  to  this  application, 
and  he  does  not  pay  the  plaintiff  the  costs  of  the  first 
action.  I  think  that  continuing  the  litigation  without 
the  means  of  paying  the  costs  is  oppressive.  I  agree 
that  the  application  against  the  plaintiff  ought  to  be 
made  with  reasonable  promptitude;  and  if  he  were 
lured  on  to  incur  costs,  that  might  be  an  answer  to  it ; 
but  looking  at  the  dates  and  circumstances  I  cannot 
see  that  there  was  any  improper  delay  in  taking  out  the 
summons,  and  though  the  plaintiff  had  delivered  briefs 

(a)  17  a  B.  530. 
3  N  2 
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1863.  and  incurred  costs  in  preparing  for  the  trial,  it  is  not 
Pbowsb  shewn  that  he  was  not  aware  that  the  defendant  was 
LoxDALB.  dissatisfied  with  the  decision  of  the  Judge  at  Chambers, 
and  as  the  defendant  had  obtained  leave  to  come  to  the 
Court  the  plaintiff  would  know  that  in  all  probability  he 
would  do  so.  It  is  a  matter  in  the  discretion  of  the 
Court  to  make  the  order  prayed  for,  and  in  the  present 
case  I  think  we  ought  to  make  it. 

Mellor  J.  I  think  it  would  be  a  great  hardship  on 
the  defendant  if  we  allowed  him  to  be  put  to  the  costs  of  a 
second  trial  before  the  plaintiff  had  paid  the  costs  of  the 
first  Where  the  first  action  did  not  fail  on  any  tech- 
nical ground,  such  as  the  want  of  a  proper  notice  of 
action;  and  on  the  trial  the  plaintiff's  counsel,  after 
having  heard  the  defendant's  case,  and  after  the  reply, 
chose  to  withdraw  the  cause  from  the  jury,  it  appears 
to  me  that  it  would  be  a  great  hardship  and  most 
oppressive  on  the  defendant,  who  had  been  at  the 
expense  of  bringing  his  witnesses  to  that  trial,  and  had 
arrived  at  a  stage  of  the  litigation  when  a  verdict  in 
his  favour  would  be  a  plea  in  bar  to  another  action,  that 
he  should  be  exposed  to  a  second  action  for  the  same 
cause  without  receiving  the  costs  of  the  previous  non- 
suit. I  am  glad  of  the  opportunity  of  putting  an  end  to 
such  a  vexatious  course  of  proceeding. 

Rule  absolute  to  stay  proceedings  until 
the  costs  of  the  first  action  be  paid: 
discharged  as  to  the  residue. 
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yoi 

18G3. 


The  Queen  against  James  and  another.         Wednesday, 

^  AprU  29ih. 


Under  stat.  14  &  15  Vict.  c.  16.,  districts  were  formed  and  highway   Highway. 
boards  constituted  for  the  management  of  highways  in  South  Walts^  and   yon-repair, 
district  surveyors  were  appointed.   By  stat.  iS  &  24  Vict.  c.  68.  *.  6.,  the   liiabUUif 
district  surveyor  is  to  have  **  all  duties,  powers,  and  responsibilities  as   disputed. 
regards  the  parishes  in  such  district,  of  a  surveyor  elected  imder*'  stat.    Jndictnient. 
4  &  5  H^.  4.  c.  50. ;  "  and  all  acts  and  provisions  not  hereby  repealed,    Qrder  of/uS' 
applicable  to  such  last  mentioned  surveyor,  shall,  save  as  herein  other-    ^j^^, 
wise  provided,  apply  in  like  manner  to  a  survevor  of  highways  of  a    South  Wales, 
district  appointed  under  this  Act :"  and  by  sect.  43,  except  as  otherwise   5  i-  6  ^f' .  4. ' 
provided,  all  the  provisions  of  stat.  5  &  6  ^.  4.  c.  50.  wore  to  remain  in    ^  ^q  g  95^ 
force  and  be  applicable  to  the  highways  to  be  managed  under  the  later   ^  a,  04  yid. 
Act,  and  the  two  Acts  were  to  be  construed  together  as  one  Act.  Sect.  40   ^  gg," 
re-enacted  sect.  90  of  stat.  5  &  6  W^'.  4.  c.  50.,  substituting  a  summons 
on  the  district  surveyor  for  a  summons  on  the  parish  surveyor;  but 
sect.  95  of  the  earlier  Act  was  not  expressly  re-enacted.     Held  that  that 
section  remained  in  force;   and  therefore  where,  on  the  hearing  of  a 
summons  against  the  district  surveyor  for  the  non-repair  of  a  highway 
in  Srmth  Wales^  he  denies,  on  behalf  of  the  inhabitants  of  the  parish, 
the  obhgation  to  repair,  the  justices  may  direct  an  indictment  to  bo 
preferred  against  the  parish. 

/^N  the  6th  March,  1862,  three  justices,  acting  in  and 
for  the  division  of  Kmes,  of  the  county  of  Pembroke, 
made  an  order,  which  :  after  reciting  an  information  that 
there  was  a  common  and  public  highway  in  the  parish  of 
Meline,  in  the  said  county,  and  that  after  the  passing  of 
stat  23  &  24,  Vict  c.  68.,  '*  An  Act  for  the  better  man- 
agement and  control  of  the  highways  in  South  Wales,^'  a 
part  of  the  said  highway  being  wholly  in  the  said  parish 
and  wholly  within  the  said  division,  and  wholly  within 
the  Newport  Highway  District  in  the  said  coimty  [the  part 
of  the  road  was  described  and  its  measurement  stated], 
on  &c.,  was  out  of  repair;  and  that  the  inhabitants  of 
the  said  parish  the  said  part  of  the  said  highway  of  right 
ought  to  have  repaired ;  and  further  reciting  that  a 
summons  had  been  issued  requiring  John  James,  the 
district  surveyor  of  the  highways  for  the  Highway  Di«- 


T. 

'  Jauts, 
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1868.  ^^  o^  Newport,  and  the  overseers  of  the  said  parish^ 
The  QuEEM  ^  appear  at  the  Petty  Sessions  for  the  highways  for  the 
Kenes  division^  and^  that  the  district  surveyor  appeared 
in  pursuance  of  the  summons^  and  on  the  hearing 
thereof^  denied^  on  behalf  of  the  inhabitants  of  the  said 
parish^  that  the  alleged  highway  so  complained  of  was  a 
highway  in  fact^  and  denied  the  duty  and  obligation  of 
the  said  inhabitants  to  repair  such  part  of  the  alleged 
highway  as  in  the  information  was  described  as  being 
out  of  repair :  adjudged  the  information  to  be  true,  and 
that  the  road  complained  of  was  a  highway  and  was  out 
of  repair^  and  therefore  ordered  and  directed  that  the 
informant  do  prefer  a  bill  of  indictment^  and  subpoena 
the  necessary  witnesses  in  support  thereof,  at  the  Quar- 
ter Sessions,  against  the  inhabitants  of  the  said  parish^ 
for  suffering  and  permitting  the  said  highway  to  be  out 
of  repair. 

In  Michaelmas  Term,  1862,  Field  obtained  a  rule 
calling  upon  the  prosecutors  to  shew  cause  why  the 
above  order,  which  had  been  brought  up  by  certiorari, 
should  not  be  quashed,  on  the  ground  that  the  justices 
had  no  jurisdiction  to  make  it  within  stat.  23  &  24  Vict 
c.  68. 

Giffard  shewed  cause. — The  95th  section  of  The 
Highway  Act,  5  &  6  ^.  4.  c.  50.,  remains  in  force 
as  regards  highways  in  parishes  subject  to  the  pro- 
visions of  stat  23  &  24  Vict.  c.  68.  By  sect.  94  of 
stat.  5  &  6  ff"'.  4.  c.  50.,  which  contains  provisions  for 
enforcing  the  duty  of  repairing  a  highway  when  the 
duty  or  obligation  of  repairing  it  does  not  come  in 
question,  an  order  is  to  be  made  upon  the  surveyor  as  the 
person  who  has  neglected  the  duty,  and  in  default  of 
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the  repairs  being  eflFectually  made  within  the  time  limited^  18G3. 
he  is  to  forfeit  a  sum  of  money  requisite  for  repairing  The  Queen 
the  highway,  which  is  to  be  placed  in  the  hands  of  a  j^igg 
person  named  by  the  justices  and  applied  to  its  repair. 
Sect.  95  directs  that  if  "  the  duty  or  obligation  of  such 
repairs  is  denied  by  the  surreyor  on  behalf  of  the 
inhabitants  of  the  parish/'  the  justices  shall  direct 
a  bill  of  indictment  to  be  preferred.  Stat.  7  &  8  Vict 
c.  91.  consolidated  and  amended  the  laws  relating  to 
turnpike  trusts  in  South  Wales.  Stat.  14  &  15  Vict, 
c.  16.,  the  first  Act  for  the  better  management  and 
control  of  the  highways  in  SotUh  Wales,  transferred 
part  of  the  duties  and  powers  of  parish  surveyors  to 
a  highway  board,  and  it  was  accordingly  necessary  to 
alter  in  some  respects  the  duties  of  those  surveyors,  and 
make  them,  as  to  some  matters,  subject  to  that  board. 
Sect.  16  of  that  Act  was  substituted  for  sect.  94  of  stat. 
5  &  6  fF.  4.  0.  50.,  the  only  difference  being  that  the 
surveyor  of  the  district  was  in  the  first  instance  to  be 
summoned  instead  of  the  parish  surveyor ;  but  the 
order  for  payment  of  the  sum  of  money  necessary  for 
repairing  the  highway  was  to  be  made  on  the  parish 
surveyor ;  and  it  concluded  with  the  same  proviso  as  that 
at  the  end  of  sect.  94  of  the  former  Act,  "  that  the  said 
justices  shall  not  have  power  to  make  such  orders  as  afore- 
said in  any  case  where  the  duty  or  obligation  of  repairing 
the  said  highway  comes  in  question.''  Sect.  17  enacted 
that,  except  as  therein  otherwise  provided,  all  the  provi- 
sions of  stat.  5  &  6  W^.  4  0. 50.  should  remain  in  force  and 
be  applicable  to  the  highways  to  be  managed  under  that 
Act,  and  that  the  two  Acts  should  be  construed  together 
as  one  Act.  Consequently  sect.  95  of  stat  5  &  6  ^.  4. 
c.  50.  was  untouched  by  that  Act.     Stat.  23  .&  24  Vict 
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1863.  c.  68.,  by  sect.  1,  repeals  stat.  14  &  15  Vict  c.  16.,  but 
The  Queen  Provides  that  the  highway  districts  and  the  appointment 
James.  ^^  oflBcers  shall  not  be  aflfected  by  that  repeal.  By  sect  6 
the  district  surveyor,  except  for  the  purpose  of  making 
rates,  and  as  therein  otherwise  provided,  is  to  "  have 
all  duties,  powers,  and  responsibilities,  as  regards  the 
parishes  in  such  district,  of  a  surveyor  elected  under^ 
Stat.  5  &  6  ^  4.  0.  50.  Sect  40  is  the  same  as  sect.  16 
of  the  repealed  statute,  except  that  the  order  for  pay- 
ment of  money  is  to  be  made  upon  the  overseers  of  the 
poor  instead  of  the  parish  surveyor,  and  concludes 
with  the  same  proviso.  Sect  43  enacts :  — "  Except 
as  herein  otherwise  provided,  all  the  provisions  of 
the  said  Act  oV  5  &  6  fF.  4.  c.  50.  "shall  remain 
in  force  and  be  applicable  as  well  to  the  highways 
to  be  managed  under  this  Act  as  to  the  highways 
which  may  continue  to  be  managed  under  that  Act,  and 
the  said  Act  and  this  Act  shall  be  construed  together  as 
one  Act.*'  Unless  this  order  is  valid,  presentment  being 
abolished  by  stat.  5  &  6  ^F.  4.  c.  50.  s.  99.,  the  six 
counties  of  South  Wales  will  be  without  remedy  for  the 
non- repair  of  highways  except  by  indictment  at  common 
law,  on  which  no  costs  can  be  recovered.  Stat.  25  &  26 
Vict,  c,  61.,  which  authorizes  the  formation  of  highway 
districts  in  England,  re-enacts,  in  sect.  19,  the  provision 
of  sect.  95  of  stat.  5  &  6  fT.  4.  c.  50.  as  to  the  payment 
of  the  costs  of  the  prosecution  where  the  liability  to 
repair  is  denied;  only  they  are  to  be  paid  "by  such 
party  to  the  proceedings  as  the  Court  before  whom  the 
case  is  tried  shall  direct." 

Field  and  •/.  W.  Bowen,  contra. — The  95th  section 
of  stat.  5  &  6  /F.  4.  c,  50.  is  not  incorporated  in  or  kept 
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in  force  by  stat  23  &  24  Vict  c.  68.  as  regards  parishes        1863. 
subject  to  its  enactments.  The  surveyor  under  the  earlier    The  Qu»n 
statute  is  appointed  by  the  inhabitants  of  the  parish       j^mes. 
in  vestry  assembled,  and  it  is  his  duty  to  maintain  and 
repair  the  parish  roads;  and^  by  sect.  111^  he  cannot 
charge  the  expenses  of  defeodiug  an  indictment  against 
the  parish  unless  the  inhabitants^  whose  servant  he  is^ 
have  agreed,  at  a  vestry,  to  defend  it.     There  is  a  dis- 
tinction between  the  parish  surveyor  under  that  statute 
and  the  district  surveyor  under  stat.  23  &  24  Vict  c.  68. 
[Mellar  J.     By  stat  23  &  24  Viet  c.  68.  s.  6.,  "  All  Acts 
and  provisions  not  hereby  repealed,  applicable  to  such 
last  mentioned  surveyor,*'  that  is  a  surveyor  under  stat. 
5  &  6  ^.  4.  c.  50.,  "  shall,  save  as  herein  otherwise  pro- 
vided, apply  in  like  manner  to  a  surveyor  of  highways 
of  a  district  appointed  under  this  Act^^J     But  this  is 
otherwise  provided  for  by   implication.     The   district 
surveyor  is   appointed  by  the   County   Boads  Board, 
sect.  3 ;  and  is  to  act  under  the  directions  and  control  of, 
and  is  to  be  indemnified  by,  the  Highway  Board  in  re- 
spect of  all  expenses  and  liabilities  properly  incurred  by 
him,  sect.  6.     If  it  had  been  intended  that  sect  95  of 
stat  5  &  6  ir.  4  0.  50.  should  be  still  in  force,  he  would 
have  been  made  the  parish  surveyor.     [Crompton  J. 
By  sect  6  of  stat.  23  &  24  Vict.  c.  68.,  he  seems  to  have 
two  masters.]     Sect.   7  places  the   maintenance   and 
repairs  of  highways  under  the  care  and  management  of 
the  Highway  Board.     The  parish,  therefore,  have  no 
power  to  repair  the  highways,  and  cannot  appear  to  an 
indictment  against  them  for  non-repair.     [Crompton  J. 
That   argument   applies  to   all  turnpike  roads.]     The 
Turnpike  Act,  3  G.  4.  c.  126.,  contains  a  special  clause, 
sect.  110,   as  to  indictments  against  a  parish  for  not 
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1863.  repairiDg  a  highway  being  a  turnpike  road.  The  cases 
The  Queen     in  which  there  is  a  dispute  as  to  the  liability  to  repair  are 

JAMEB.  ^^f*  ^  *n  indictment  at  common  law.  Sect.  40  of  stat 
23  &  24  Vict  c.  68.,  which  re-enacts  sect  94  of  stat  5  &  6 
W.  4.  c.  50.,  and  is  not  followed  by  an  enactment  corres- 
ponding to  sect.  95  of  that  Act,  impliedly  repeals  that 
section.  The  peculiar  legislation  in  sect.  95  of  stat 
5  &  6  fF.  4.  c.  50.  was  that,  at  all  events,  the  costs  of 
the  prosecution  should  be  paid  by  the  inhabitants  of  the 
parish ;  Reg,  v.  The  Inhabiiants  of  Heanor  (a),  Reg.  v. 
The  Justices  of  Svrrey  (ft),  before  Wighiman  J.  This 
was  found  oppressive ;  and  therefore  stat.  25  &  26  Vict 
c.  61.,  for  the  better  management  of  highways  in 
England,  which  is  framed  on  the  model  of  stat.  23  &  24 
Vict  c.  68.,  departs  from  that  policy,  and  by  sect  19 
makes  the  payment  of  the  costs  dependent  on  the  discre- 
tion of  the  Court  which  tries  the  indictment.  Sect.  95 
of  stat.  5  &  6  /r.  4.  e.  50.  cannot  be  read  with  sect  40  of 
stat.  23  &  24  Vict  c,  68.,  because  the  summons  which 
it  mentions  is  a  summons  on  the  parish  surveyor, 
whereas  the  summons  in  sect  40  is  on  the  district 
surveyor, 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  is  not,  at  first  sight,  easy  to  recog- 
nise the  effect  of  such  an  enactment  as  sect.  43  of  stat. 
23  &  24  Vict  c.  68. ;  but,  on  closely  looking  at  the 
provisions  of  that  Act,  and  of  The  Highway  Act,  5  &  6 
fV.  4i.  c.  50.,  I  think  that,  without  straining  the  language, 
we  may  conclude  that  this  order  was  right.  It  is  clear 
that  the  order  would  be  good  under  stat  5  &  6  fT.  4. 

(a)  6  Q.  B.  745. 

(h)  1  B,  a  a  70;  21  L.  J.  M,  C.  195;  16  Jur,  64h 
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e.  60. ;  but  it  is  said  that  stats.  14  &  15  Viet  c.  16.  and  1868. 
23  &  24  Vict,  c,  68.  have  the  effect  of  repealing  the  The  Qubbm 
94th  and  95th  sections  of  that  Act  as  to  the  counties  in  j^^bs. 
South  Wales.  It  is  argued  that^  by  these  latter  Acts^  a 
new  machinery  is  established  for  the  maintenance  and 
repair  of  highways  in  South  Wales  differing  from  the  pro- 
cedure under  The  Highway  Act ;  that  highway  districts 
and  highway  boards  are  substituted  for  parishes^  and  a 
district  surveyor  is  appointed  for  the  highways^  in  whom, 
as  representative  of  the  Highway  Board,  are  vested  the 
powers  which  the  parish  surveyors  of  the  different 
parishes  formerly  exercised.  But,  substantially,  the 
powers  and  duties  of  the  two  officers  are  the  same. 
By  sect.  40  of  stat.  23  &  24  Vict.  c.  68.,  which  makes 
provision  for  a  highway  being  out  of  repair,  stat  14  &  15 
Vict.  c.  16.  being  repealed,  the  district  surveyor  is  to  be 
summoned,  and  if  the  fact  of  the  highway  not  being  in 
a  state  of  repair  is  established,  the  justices  are  to  order 
the  district  surveyor  to  repair  it,  and  a  mode  of  raising 
the  funds  for  that  purpose  is  provided ;  but  in  the  con- 
cluding proviso  there  is  a  special  exception  of  the  case  in 
which  the  obligation  to  repair  comes  in  question.  The 
Legislature,  therefore,  contemplated  the  case  of  a  high- 
way being  out  of  repair  and  the  liability  of  the  parish 
to  repair  it  being  deniedi  Mr.  Field  invited  us  to  infer 
that,  because  the  94th  section  of  stat.  5  &  6  fF.  4.  c  50. 
is  re-enacted  by  the  40th  section  of  stat.  23  &  24  Vict 
e.  68.,  and  no  enactment  is  substituted  for  the  95th  section 
of  stat.  5  &  6  ffl  4.  c.  50.,  the  intention  was  to  repeal 
that  section,  and  to  leave  the  cases  in  which  the  parish 
denies  the  obligation  to  repair  without  any  provision  for 
payment  of  the  prosecutor's  costs ;  and  he  alleged  that 
such  an  intention  was  not  improbable  because  sect.  95 
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1863.  of  Stat.  5  &6  fV.  4.  c.  50.,  which  makes  the  parish  liable 
The  QoKEN  ^or  the  payment  of  costs  in  all  cases,  had  been  found 
James.  ^  ^^  oppressive.  But  it  would  be  equally  inconvenient 
if  the  Legislature  had  enacted  that  no  costs  should, 
under  any  circumstances^  be  given  to  the  prosecutor  when 
the  obligation  to  repair  was  disputed.  Being,  therefore, 
averse  to  adopting  the  latter  alternative,  it  is  necessary 
to  see  whether  stat.  23  &  24  Vict  c.  68.  has  not  made 
provision  for  this  case.  Sect.  6  gives  the  district  sur- 
veyor, except  as  therein  otherwise  provided,  all  the  duties, 
powers  and  responsibilities,  as  regards  the  parishes  in 
the  district,  which  the  parish  surveyor  had  under  stat 
5  &  6  fV.4f.c.  50.  And  since  all  the  machinery  estab- 
lished by  the  old  Highway  Act  is  kept  in  operation  by 
stat.  23  &  24  VicL  c.  68.,  I  think  that  as  under  sect  94 
of  stat.  5  &  6  fF.  4.  c.  50.,  the  parish  surveyor  was  the 
party  to  be  summoned  in  the  event  of  a  highway  being 
out  of  repair,  so  under  sect.  40  of  stat.  23  &  24 
VicL  c,  68.,  the  district  surveyor  is  now  to  be  sum- 
moned. I  feel  the  force  of  the  argument  that  the  high- 
way surveyor  was  elected  by  the  parish,  whereas  the  dis- 
trict surveyor  is  appointed  by  the  County  Roads  Board, 
and  therefore  does  not  represent  the  parish  before  the 
justices ;  but  still  he  is  the  officer  of  the  aggregate  of 
the  parishes  which  constitute  the  district,  and  it  is  not 
likely  that  he  would  undertake  to  dispute  the  liability  of 
a  parish  to  repair  a  highway  without  their  consent.  It 
is  true  that  sect  95  of  stat.  5  &  6  ^"1  4.  c.  50.,  remains 
as  oppressive  on  parishes  in  South  Wales  as  before  the 
passing  of  stat  25  &  26  Vict  c.  61.,  which  by  sect  19 
qualifies  the  operation  of  that  section  as  to  parishes  in 
England;  and  it  is  to  be  hoped  that  -some  legislative 
enactment  will  be  passed  to  put  both  on  the  same  foot- 
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ing.     But  the  legislature  having,  instead  of  repealing        1863. 
sect  95,  qualified  it  with  reference  to  highways  and    xho  Queen 
parishes  in  England,  cannot  have  intended  that  iu  South        Jamis. 
Wales  a  prosecutor  should  be  subject  to  the  certainty  of 
contesting  the  liability  of  a  parish  at  his  own  costs. 

Crompton  J.  I  am  of  the  same  opinion.  The  94th 
and  95th  sections  of  stat.  5  &  6  W^.  4.  c.  50.  present  two 
alternatives :  by  sect.  94  if  the  obligation  to  repair  is 
not  denied  a  certain  course  of  recovering  the  expense  of 
putting  the  highway  in  repair  is  prescribed ;  the  other 
alternative  is  provided  for  by  sect.  95  :  and  I  do  not  see 
why,  because  sect.  94  is  modified  by  sect  40  of  stat.  23  & 
24  VicL  c.  68.,  the  95th  section  should  not  remain  in 
force.  The  only  diflBculty  is  in  applying  the  word 
"  such**  in  sect.  95,  which  begins  with  saying  that  "  if  on 
the  hearing  of  any  such  summons  respecting  the  repair  of 
any  highway  the  duty  or  obligation  of  such  repairs  is 
denied ;"  but  that  ought  not  to  weigh,  because  by  sects. 
6  and  43  of  stat.  23  &  24  Vict  c.  68.  the  two  Acts  are 
to  be  read  together  and  taken  as  one,  and  the  word  "  such** 
in  the  former  Act  must  be  taken  to  refer  to  the  ante- 
cedent summons  in  the  40th  section  of  the  latter.  The 
proviso  at  the  end  of  sect.  40  of  stat.  23  &  24  Vict 
e.  68.  shews  that  the  Legislature  contemplated  the 
case  of  the  liability  being  denied :  and  according  to 
Mr.  FiekTs  argument  there  is  no  provision  for  that 
alternative.  It  is  said  that  there  is  a  diflSculty  as 
to  who  is  to  represent  the  parish  in  disputing  their 
liability  before  the  justices.  It  is  not  necessary  to 
determine  that;  but  I  do  not  know  why  the  district 
surveyor  should  not  take  the  opinion  of  the  parish  on 
that  matter,  as  the  parish  surveyor  used  to  do.  Accord- 
ing to  stat.  23  &  24  Vict  c.  68.  s.  40.,  a  disputed  lia- 
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1863.  biHty  must  be  made  out  before  the  justices  in  order  to 
The  QuMN  stay  their  hands^  and  whether  it  is  made  out  by  the  dis- 
Jambs  *^^*  surveyor  or  not  is  immaterial.  It  is  also  said  that 
if  the  Legislature  had  intended  to  preserve  the  power  of 
directing  an  indictment  to  be  preferred  they  would  have 
re-enacted  sect  95  of  stat.  5  &  6  f^^l  4.  c.  50. ;  but  I  do 
not  see  that^  for  they  have  enacted  in  sect.  43  that^ 
except  as  therein  otherwise  provided^  all  the  provisions 
of  stat.  5  Sc  6  fF.  4.  c.  50.  shall  remain  in  force.  In  the 
repealed  statute^  14  &  15  Vict  c.  16.^  immediately  after 
sect  16^  which  modified  sect  94  of  stat  5  &  6  ^.  4 
c.  50.,  there  followed  a  section  enacting  that,  except  as 
therein  otherwise  provided,  the  provisions  of  stat.  5  &  6 
fV.  4.  c.  50.  should  remain  in  force ;  and  in  that  way 
sect  95  was  made  to  apply  to  the  new  state  of  things. 
I  cannot  see  that  the  force  of  this  is  weakened  in  stat 
23  &  24  FicL  c.  68.  merely  because  two  sections  are 
interposed  between  sect.  40  and  sect.  43,  which  are 
equivalent  to  sect  16  and  sect.  17  of  the  repealed 
statute.  If  there  had  been  any  doubt  upon  the  point 
in  this  case  it  would  have  been  raised  before. 

Blackburn  J.  I  also  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  question  turns  on  stat 
23  &  24  Vict  c.  68.,  which,  by  sect.  43,  enacts  that, 
except  as  therein  otherwise  provided,  all  the  provisions 
of  stat.  5  &  6  fF.  4.  c,  50.  shall  remain  in  force  and  be 
applicable  to  the  highways  to  be  managed  under  the 
later  Act,  and  the  two  Acts  shall  be  construed  as  one. 
It  follows  from  this  scheme  of  legislation  that  sometimes 
the  language  of  a  particular  provision  in  the  Act  referred 
to  will  not  suit  well  in  the  new  Act ;  and  that  some  strain 
must  be  laid  on  that  language.  Here  the  thing  to  be 
remembered  is  that,  by  sect  94  of  stat.  5  &  6  W^.  4.  c.  50., 
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and  by  sect.  40  of  stat.  23  &  24  Vict  c.  68.,  whether  a  1863. 
highway  is  repairable  by  the  parish  or  by  some  individual  xheQuawT 
or  body  corporate,  the  Legislature  trusts  the  justices  to  Jawes 
determine  whether  it  is  out  of  repair. .  By  sect.  94  of 
stat.  5  &  6  fF.  4.  c.  50.,  the  party  summoned  may  be 
either  the  surveyor  of  the  parish,  or  other  person  or 
body  poHtic  or  corporate  chargeable  with  such  repair ; 
and  so,  by  sect.  40  of  stat.  28  &  24  Vict.  c.  68.,  he  may 
be  either  the  surveyor  of  the  district,  or  other  person 
or  body  politic  so  chargeable;  but  by  the  proviso  at 
the  end  of  each  section,  if  the  duty  or  obligation  of 
repairing  the  highway  comes  in  question,  the  justices 
shall  hold  their  hands :  so  that  sect.  40  of  stat. 
23  &  24  Vict  c,  68.  is,  in  all  substantial  respects,  the 
same  as  sect.  94  of  stat.  5  &  6  W^.  4.  c.  50., — in  the 
case  of  a  parish  the  district  surveyor  being  summoned 
instead  of  the  parish  surveyor.  Construing  the  two 
Acts  as  one  Act,  we  must  read  sect.  95  of  stat.  5  &  6 
fV.  4.  c.  50.  as  immediately  following  sect  40  of  stat. 
23  &  24  Vict  c,  68. ;  and  requiring  the  Court  before 
whom  the  indictment  on  which  depends  the  question 
whether  the  road  is  a  parish  or  a  private  road  is 
tried,  to  order  the  costs  of  the  prosecution  to  be 
paid  out  of  the  highway  rate.  The  great  strength  of 
Mr.  Field's  argument,  viz.  that  the  district  surveyor 
is  not  the  parish  surveyor,  therefore  fails,  because  it 
is  the  same  whether  the  obligation  is  traversed  by 
the  parish,  or  by  a  private  individual,  or  by  a  body 
corporate.  It  comes  to  this,  that  some  strain  must  be 
put  upon  the  word  "  such"  at  the  beginning  of  sect  95, 
in  reading  it  with  stat.  23  &  24  Vict  c,  68. ;  and  I  think 
the  words  *'  if  on  the  hearing  of  any  such  summons/'  in 
sect.  95  of  stat.  5  &  6  W,  4uc.  50.,  must  be  read  as  apply- 
ing to  the  summons  in  the  40th  section  of  the  later  Act 
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James. 
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1863.  Mellor  J.     The  present  case  is  an  instance  of  the 

-^  Q  ^^^  great  inconvenience  of  legislating  in  this  manner.  If  the 
framer  of  stat.  23  &  21  Vict.  c.  68.  had  intended  to  repeal 
sect.  95  of  stat.  5  &  6  /F.  4.  c.  50.  by  reason  of  the  hard- 
ship which  it  throws  on  parishes,  he  would  have  referred 
to  and  repealed  it.  Instead  of  that  there  is  an  express 
declaration  in  sects.  6  and  43  of  an  intention  not  to 
interfere  with  the  enactments  of  stat.  5  &  6  fT.  4.  c.  50. 
farther  than  is  specially  provided. 

Mr.  Field  has  raised  difficulties,  all  of  which  I  do  not 
attempt  to  solve ;  one  of  which  was,  out  of  what  fund 
are  the  costs  of  the  prosecution  to  come  ?  Sect.  95  of 
stat.  5  &  6  W.  4i.  c.  50.  says  that  they  shall  be  paid  out 
of  the  rate  made  and  levied  in  pursuance  of  that'  Act ; 
and  I  see  nothing  in  stat.  23  &  24  VicL  c.  68.  to  prevent 
the  parish  surveyor  making  and  levying  a  rate  to  pay  • 
the  costs  ordered  by  the  Judge  of  Assize  or  the  Quarter 
Sessions.  With  reference  to  cases  in  which  the  liabiUty 
to  repair  is  disputed,  no  provisions  are  substituted  for 
those  in  sect.  95  of  the  former  Act ;  and  there  is  nothing 
to  shew  that  they  were  intended  to  be  repealed.  I  agree 
with  the  Lord  Chief  Justice  that  there  is  much  less 
anomaly  in  our  deciding  that  sect  95  of  the  former 
Act  is  still  in  force  than  in  leaving  South  Wales  in 
a  different  condition  from  the  other  parts  oi  England 
as  to  indictments  for  the  non-repair  of  highways  and 
the  payment  of  the  costs  of  prosecutions  where  the 
liability  to  repair  is  disputed.  As  to  the  objection 
founded  on  the  word  "  sucV  I  see  no  difficulty :  it 
refers  to  the  process. 

Rule  discharged  and  Order  affirmed. 
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1868. 


Wilson,  appellant,  against  Stewart,  respondent.  ^^'^' 


May  2d. 


If  the  keeper  of  a  place  of  public  resort  instructs  his  servant  to  manage  ^^^  <wx^ 

it  in  such  a  way  as  to  be  a  violation  of  stat.  2  &  3  Fict.  c.  47.  «.  44.,  8^^nt, 

and  the  serrant  does  so,  the  master  is  guil^  of  an  offence  within  that  -"'""f^  «^» 

Act,  and  the  servant  is  guilty  as  aiding  and  abetting  him  within  stat.  2^^^i**fc.  . 

11  &  12  Vict,  c.  43.  «.  6.  2  #3  Vict 


QPECIAL  case  stated  for  the  opinion  of  the  Court^ 
under  stat.  20  &  21  Vict.  c.  43.,  by  one  of  the 
magistrates  of  the  Police  Courts  of  the  Metropolis, 
sitting  at  the  Police  Court,  Marlboro'  Street,  in  the 
county  of  Middlesex,  and  within  the  Metropolitan  Police 
District. 

The  respondent  appeared  before  the  magistrate  upon 
a  summons  to  answer  the  complaint  of  the  appellant, 
charging  him,  for  that  he  on  the  17th  January,  1863,  at 
&c.,  did  unlawfully  aid  and  abet  one  John  Fryer,  he 
being  then  and  there  the  keeper  of  a  place  of  public 
resort,  wherein  refreshments  were  sold  and  consumed, 
in  knowingly  suffering  prostitutes  to  meet  together  and 
remain  in  the  said  place  of  public  resort. 

The  evidence  was  conclusive  and  undisputed  as  to 
the  presence  of  numerous  prostitutes  at  the  house  named 
on  the  morning  in  question,  as  to  their  continuous 
presence  at  the  house  on  that  morning,  and  as  to 
the  consumption  of  refreshments  at  the  same  time  and 
place.  It  was  sworn  that  John  Fryer  was  keeper  of  the 
house,  and  this  was  imdisputed. 

VOL.   III.  3  o  B.  &  s. 


c.  47.  8,  44. 
11  #  12  rtct, 
c.  4^  3.  6. 


T. 
SlEWABT. 
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1863.  Thfi  respondent  was  head  waiter  or  manager  for  John 

WiLsoii  Fryer  on  the  morning  in  question  at  the  house,  and  his 
attention  was  specially  called  by  the  police  to  the 
number  of  the  prostitutes  on  the  premises.  John  Fryer 
was  not  present  at  the  said  time  and  place.  There  were 
at  the  time  named  warrants  for  John  Fryei^^  apprehen- 
sion in  force  from  the  Police  Court,  for  non-appearance 
to  summonses  to  answer  charges  for  suffering  prosti- 
tutes to  assemble  at  his  said  house,  contrary  to  2  &  8 
VicL  c.  47.  s.  44. 

The  magistrate  was  of  opinion  that  the  relation  of 
servant  and  master  was  proved  to  exist  between  the 
respondent  and  John  Fryer^  but  that  such  relation  was 
insufficient  to  establish  in  point  of  law  an  aiding  and 
abetting  according  to  the  true  meaning  and  intent  of 
11  &  12  Vict  c.  43.  s.  5.,  and  refused  to  convict 

The  question  of  law  for  the  opinion  of  the  Court  was, 
Whether  the  respondent  was  an  aider  and  abettor  of 
John  Fryer,  the  keeper  of  a  place  of  public  resort  wherein 
refreshments  were  sold  and  consumed,  in  knowingly 
suffering  prostitutes  to  meet  together  and  remain 
therein. 

Keane,  for  the  appellant— Stat.  2  &  8  Fid.  c.  47. 
s.  44.,  after  reciting  that ''  it  is  expedient  that  the  pro- 
visions made  by  law  for  preventing  disorderly  conduct  in 
the  houses  of  licensed  victuallers  be  extended  to  other 
houses  of  public  resort,**  enacts,  ''every  person  who 
shall  have  or  keep  any  house,  shop,  room,  or  place  of  public 
resort  within  the  metropolitan  poUce  district,  wherein 
provisions,  liquors,  or  refreshments  of  any  kind  shall  be 
sold  or  consumed,  (whether  the  same  shall  be  kept  or 
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retailed  therein  or  procured  elsewhere,)  and  who  shall  1868. 
wilfully  or  knowingly  permit  drunkenness  or  other  dis-  Wilsoh 
orderly  conduct  in  such  house,  &c.,  or  knowingly  permit  stbwabt 
or  suffer  prostitutes  or  persons  of  notoriously  bad  cha- 
racter to  meet  together  and  remain  therein,  shall  for 
every  such  offence  be  liable  to  a  penalty  of  not  more 
than  5/.  &c."  And  by  stat  11  &  12  Vict  e.  43.  s.  5., 
•*  every  person  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  offence  which  is  or  hereafter  shall 
be  punishable  on  summary  conviction  shall  be  liable  to 
be  proceeded  against  and  convicted  for  the  same,  either 
together  with  the  principal  offender,  or  before  or  after 
his  conviction,  and  shall  be  liable  on  conviction  to  the 
same  forfeiture  and  punishment  as  such  principal  offen- 
der is  or  shall  be  by  law  liable,  and  may  be  proceeded 
against  and  convicted  either  in  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  where  such 
principal  offender  may  be  convicted,  or  in  that  in  which 
such  offence  of  aiding,  abetting,  counselling,  or  procuring 
may  have  been  committed."  Here  the  keeper  of  a  place 
of  public  resort  keeps  ^out  of  the  way  to  avoid  the 
police,  leaving  the  respondent,  who  is  his  servant,  to 
manage  the  business  in  his  absence.  The  respondent 
allows  prostitutes  to  assemble  in  violation  of  the  first 
statute,  and  thereby  becomes  an  aider  and  abettor  of  his 
master  within  the  second.  {^Blackburn  J.  There  is  evi- 
dence enough  to  shew  that  the  respondent  was  aider  and 
abettor  of  the  master,  but  the  magistrate  has  not  found 
as  a  fact  that  he  was.  Cromptan  J.  The  conduct 
of  the  respondent  rather  goes  to  prove  that  he  was  a 
principal  offender.  Mellor  J.  By  statute  the  person 
managing  a  bawdy-house  may  be  treated  as   a  prin- 

3  o  3 
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1863.        cipal  (a).     Crompton  J.    And  so  may  the  manager  of 

W1L8OK       a  cockpit  (J).] 

No  Counsel  appeared  for  the  respondent. 

Crompton  J.  I  have  no  hesitation  in  saying  that, 
if  the  keeper  of  a  place  of  public  resort  instructs  his 
servant  to  manage  it  in  such  a  way  as  to  be  a  violation 
of  the  statute  2  &  8  Vict.  c.  ^1,  s.  44.,  and  the  servant 
does  so,  the  master  is  guilty  of  an  offence  within  that 
Act,  and  the  servant  is  guilty  as  aiding  and  abetting  him 
within  11  &  12  VicL  c.  43.  s.  5.  And  I  further  think 
that,  under  the  circumstances  of  this  case,  there  was 
evidence  of  that ;  but  the  magistrate  has  stopped  short 
of  drawing  the  inference  that  such  was  the  fact,  and  we 
cannot  draw  it  for  him.  This  expression  of  our  opinion 
will,  however,  be  sufficient  for  the  guidance  of  magis- 
trates in  future,  so  that  the  case  need  not  be  sent  back 
for  restatement. 

Blackburn  and  Mellor  JJ.  concurred. 

Appeal  dismissed,  without  costa 
(a)  25  G?.  2.  c.  36.  a.  8.  (b)  12  &  13  Vict.  c.  92.  #.  3. 
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1863. 


FowKES  and  another,  executors  &c.,  against  The  ^^(^^ 
Manchester  and   London   Life   Assurance 


Insurance. 

AND  Loan  Association.  Life  policy. 

Declaration, 

.   ,.i.       ,.       i.  .  ,  .  . ,       «  ,      Misrepresenta- 

A  life  policy  of  insurance  was  entered  into  with  a  Company  on  the  ^^^ 

life  of  H.  F.f  which  was  founded  on  a  written  declaration  of  the  assured 
a^preed  to  be  the  basis  of  the  contract  between  the  parties,  and  con- 
tained a  proviso  that  "if  any  statement  in  the  declaration  (which 
declaration  should  be  considered  as  much  a  part  of  that  policy  as 
if  the  same  had  been  actually  set  forth  therein)  was  untrue,  or  if 
the  assurance  by  the  policy  should  have  been  effected  by  or  through 
any  wUful  misrepresentation,  concealment  or  £&lse  averment  whatsoever, 
or  if  the  said  H.  F.  should  go  to  any  place  beyond  the  limits  of  Europe^ 
&C.,  the  policy  should  be  void,  ana  ail  monies  paid  in  respect  thereof 
should  be  forfeited  to  the  said  Association."  The  proposal  and  declara- 
tion contained  the  usual  particulars,  and  proceeded  as  follows:  "I  do 
hereby  declare  that  the  above  written  particulars  are  correct  and  true 
throughout,  and  I  do  hereby  agree  that  this  proposal  and  declaration 
shall  be  the  basis  of  the  contract  between  me  and  The  Manchester  and 
Lond^m  Life  Assurance  Association,  and  if  it  shall  hereafter  appear  that 
any  fraudulent  concealment  or  designedly  untrue  statement  be  contained 
therein,  then  all  the  money  which  shall  have  been  paid  on  account  of 
the  assurance  made  in  consequence  hereof  shall  be  forfeited,  and  the 
policy  granted  in  respect  of  such  assurance  shall  be  absolutelv  null  and 
Toid."  Held,  that  the  policy  and  declaration  must  be  read  together, 
and  so  reading  them  the  policy  was  not  avoided  by  an  untrue  statement 
in  the  declaration,  unless  designedly  untrue. 

T^ECLARATION  by  the  plaintiflTs,  as  executors  of 
Henry  Fowkes,  deceased,  stated  that,  by  a  policy  of 
assurance,  bearing  date  the  31st  December,  a.  d.  1860, 
made  and  granted  by  the  defendants,  and  duly  signed 
and  sealed  as  by  law  required ;  after  reciting  that  Henry 
Fowkes  had  proposed  to  effect  an  assuradice  with  the 
defendants  in  the  sum  of  1000/.  upon  his  own  life  for 
the  whole  continuance  thereof,  and  that  he  had  delivered 
to  them  a  declaration  therein  mentioned  and  described, 
which  declaration  he  had  agreed  should  be  the  ba^is  of 
the  contract  between  him  and  the  defendants,  and  that 
Henry  Fowkes  had  paid  to  the  defendants  the  sum  of 
43/.  Ss.  4<1.  as  premium  for  that  insurance  until  the  Ist 
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1863.        January^  1862:    It  was  by  the  policy  witnessed  and 

rowKEB      declared  that  if  Henry  Fawkes  should  die  before  or  upon 

Mancheb  k     *^®  ^®*  January,  1862;  or  live  beyond  such  day,  and  he 

and         or  his  assigns  should,  on  or  before  that  day,  and  on 
London  o  >  j^ 

Assurance     or  before  the  1st  January  in   every  succeeding  year 
AModation.      ,     .  -  .  ^    -  , 

during  the  continuance  of  that  assurance,  pay,  at  the 

oflSce  of  the  Association  at  which  that  policy  was 
effected,  or  within  thirty  days  thereof,  the  premium 
of  43/.  8«.  4<f.,  then  the  property  of  the  Association 
should  be  liable  according  to  the  provisions  of  the 
deed  or  deeds  of  settlement  of  the  Association,  but  not 
otherwise,  to  pay  to  the  executors,  administrators  or 
assigns  of  Henry  FowheSy  within  three  calendar  months 
after  satisfactory  proof  of  his  death  should  have  been 
received  at  the  office  of  the  Association  at  which  that 
policy  was  effected,  the  sum  of  1000/.,  and  such  further 
sum  or  sums  as,  having  under  the  provisions  of  such  deed 
or  deeds  been  apportioned  as  a  bonus  to  the  policy,  should 
have  been  added  to  the  sum  thereby  assured,  unless  an 
equivalent  for  such  further  sum  or  sums  should  have 
been  paid  or  allowed  to  the  party  entitled  thereto.  Pro- 
vided always  that  if  any  statement  in  the  declaration 
(which  declaration  should  be  considered  as  much  a  part 
of  that  policy  as  if  the  same  had  been  actuaUy  set  forth 
therein)  was  untrue,  or  if  the  assurance  by  the  policy 
made  should  have  been  effected  by  or  through  any 
wilful  misrepresentation,  concealment  or  false  aver- 
ment whatsoever;  or  if  Henry  Fowkes  should  go  to 
any  place  beyond  the  limits  of  Europe^  except  Ma- 
deiroy  Canada,  Australia^  New  Zealand,  The  Cape  of 
Good  Hope,  or  any  other  place  distant  not  less  than 
35  degrees  from  the  equator,  but  as  regards  those  ex- 
cepted places,  only  if,  in  going  thereto  or  therefrom,  he 
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ahotild  go  only  as  passenger  in  time  of  peace  in  decked  1868. 

and  seaworthy  vessels  within  those  limits ;  or  if,  being  or  fowkm 

becoming  a  military,  naval,  or  preventive  service  man,  j£^»ohwtm 

he  should  enter  into  actual  service  without  the  previous  i^^j, 

licence  of  a  board  of  directors  of  the  Association  (except  Asiuranc* 

^  AffOCIAtlOD. 

for  the  exclusive  purpose  of  defending  the  country  from 
actual  invasion) ;  or  if  he  should  commit  suieide  or  die 
by  duelling  or  by  the  hands  of  justice,  the  policy  should 
be  void,  and  all  moneys  paid  in  respect  thereof  should  be 
forfeited  to  the  Association ;  but  in  case  of  such  death 
by  suicide,  duelling,  or  by  the  hands  of  justice  (subject 
as  therein  mentioned).  Provided  nevertheless  that  the 
capital  stock  and  other  the  property  of  the  Associa- 
tion, remaining  at  the  time  of  any  claim  and  demand 
made,  unapplied  and  undisposed  of  and  inapplicable  to 
prior  claims  and  demands  in  pursuance  of  such  deed  or 
deeds,  should  alone  be  liable  to  make  good  all  claims 
and  demands  upon  the  Association  in  respect  of  the 
policy,  and  all  other  policies  then  present  and  future, 
and  instruments  securing  anntdtiea.  Averment  that 
the  declaration  above  and  in  the  policy  mentioned 
and  referred  to  was  in  the  words  following,  that  is  to 
say. 

"  Life  Proposal  and  Declaration. 
**  Manehesier  and  London  Life  Ajuurance  As$ociatiaiu 
'*  Mancheiier,  77,  Kinff  Street. 
''Proposed the  26th  day  of />ec.  ^ 

186a  i  £1000  at  41.  6#.  lOd. 

"  Accepted  the  2d  day  of  Jan.  [      per  cent  yearly. 
1861.  J 

''John  F.  Hibbert, 

''Chairman." 
Then  foUowed  the  usual  particulars  of  name^  residence, 
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1868. 

FOWKXS 
V. 

Manobestbb 
and 

LOHDON 

Assurance 
Association. 


age,  state  of  health,  habits,  &c, 
following 

*'  Declaratio 

*'  I  do  hereby  declare  that  the 
lars  are  correct  and  true  throng 
agree  that  this  proposal  and  declai 
of  the  contract  between  me  and  T 
don  Life  Assurance  Association  ;  s 
appear  that  any  fraudulent  cone 
untrue  statement  be  contained 
money  which  shall  have  been  p 
assurance  made  in  consequence  h 
and  the  policy  granted  in  respect 
be  absolutely  null  and  void. 

^^  Signed  by  me  this  26th  da 
(Signatu 

The  usual  averments  followed, 
Henry  Fowkes  ;  and  the  plaintiff) 
1100/. 

First  plea.  That  the  declarati 
was  a  declaration  made  and  sig 
and  that,  at  the  time  of  the  mak 
the  delivering  of  the  declaration  i 
and  at  the  time  of  the  making  of 
divers  statements  made  by  Henri 
ration  which  were  untrue,  and  t 
ticulars  in  the  declaration  alleg 
true  were  incorrect  and  untrue,  I 
of  the  proviso  in  that  behalf,  the 
void. 

Demurrer,  and  joinder  therein. 

On  the  argument  of  the  demv 
there  was  also  a  plea  alleging  tfa 
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ments  made  by  Henry  Fawkes  in  the  declaration  were  1863. 

designedly  untrue^  upon  which  issue  was  taken ;  and  Fowkbs 

that  on  the  trial  of  that  and  other  issues  before  Cochbum  Mahoh'-stkr 

C.  J.,  at  the  London  Sittings  after  Michaelmas  Term,  j^ 

1862,  the  jury  found  a  verdict  for  the  plaintiffs.  ABsurance 

Aflflociatioii. 

Karslake  {Huddleston  and  Prentice  with  him),  in 
support  of  the  demurrer. — The  plea  amounts  to  this, 
that  any  statement  in  the  declaration,  incorporated  in 
the  policy,  though  not  material,  and  though  accidentally 
and  not  designedly  untrue,  vitiates  the  policy.  But 
reading  the  policy  and  the  declaration  as  the  language 
of  the  insurers,  that  is  not  the  right  construction  of  the 
contract.  In  Anderson  v.  Fitzgerald  {a)  Lord  St,  Leonard's 
said  that,  if  there  was  any  ambiguity  in  a  life  policy,  it  must 
be  taken  more  strongly  against  the  person  who  prepared 
it.  The  latter  words  of  that  declaration  shew  that  the 
assured  does  not  warrant  the  accuracy  and  absolute  truth 
of  every  statement,  but  that  the  particulars  shall  be  accu- 
rate and  true  in  the  sense  that  there  is  no  '^  fraudulent 
concealment,  or  designedly  untrue  statement :  *^  other- 
wise those  words  are  surplusage. 

Mellish  (T.  JoTies  with  him),  contri. — If  the  assured, 
in  answer  to  the  questions  put  to  him  in  the  proposal, 
makes  any  untrue  statement  which  the  Company  con- 
sider material,  the  policy  is  avoided,  though  that  state- 
ment be  not  untrue  to  the  knowledge  of  the  assured.  The 
contract  between  the  parties  is  contained  in  the  policy, 
and  the  proviso  is  '^  that  if  any  statement  in  the  decla- 
ration, which  declaration  shall  be  considered  as  much  a 
part  of  the  policy  as  if  it  had  actually  been  set  forth 
therein,  is  untrue,"  not  "knowingly  or  designedly  un- 
(a) -4  AX.  (7.484.607. 
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1868.       true/'  "the  policy  shall  be  void.''    In  DuckM  v.  WU- 
FowKEs      liams  (a),  where  it  was  agreed  that,  if  any  nntme  aver- 
MAiicH«8T«a  ™6^t  was  contained  in  the  declaration,  or  if  the  facts 
"»d         required  to  be  set  forth   in  the   proposal  were  not 
Aflfiuranoe     truly  stated,  all  moneys  paid    upon  account  of  the 
assurance  should  be  forfeited  and  the  assurance  be 
▼oid,  it  was    held    that' a    misstatement,    ignorantly 
and  innocently  made,  was  untrue  within  the  meaning 
of  the  policy.     In   Cazenove  v.  The  British  Equitable 
Assurance  Company  (b)  one  of  the  conditions  was,  that 
the  policy  should  be  void  in  case  any  firaudulent  or 
untrue  statement  was  contained  in  any  of  the  documents 
addressed  to  or  deposited  with  the  Company,  and  it  was 
held  that   an  untrue  statement  of  an  immaterial  hct 
without  intentional  firaud  avoided  the  policy.    In  Ander- 
son  V.  Fitzgerald  (c)  the  proviso,  that  the  policy  should 
be  void  and  the  moneys  paid  should  be  forfeited,  is  thus 
described  by  Parke  B.,  in  delivering  the  opinion  of  the 
Judges,  p.  497  :— "  The  proviso  in  the  first  place,  provides 
for  the  violation  of  the  special  matters  mentioned  in  the 
commencement  of  it.     Next,  it  requires  every  material 
fact  not  to  be  misrepresented  or  concealed^  but  to  be 
fully  and  fairly  declared.     But  it  goes  further.    In  the 
anxiety  of  the  Company  to  protect  itself  by  every  pre- 
caution, it  prohibits  auy  firaud  or  falsehood  whatever  to 
be  used  in  obtaining  the  insurance.    It  includes  all  firauds 
for  that  purpose,  though  not  made  by  concealment  or 
misrepresentation,  by  word  or  writing,  of  material  £eu^ 
such  as  firaud  in  fedse  personation,  or  in  the  disguise  of  the 
diseases  of  the  applicant ;  and,  lastly,  it  prohibits  every 
false  statement  whatever,  whether  in  matters  actually 
matenal  or  immaterial,  and  leaves  no  room  for  dispute 

(a)  2  C.  #3f.  348.  (6)  6  C  B,  N.  8.  437. 

(c)  4  H.  L,  a  484. 
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whether  the  particular  matter  to  which  it  rehtted  waa        1868. 
material  or  not  (which  in  the  case  of  a  dispute  a  jury       fowkes 
would  have  to  decide),  leaving  the  Company  to  determine  |£^chk8t«» 
entirely  for  itself  what  matters  it  deems  material  and      lo^^oh 
what  nof     The  policy  in  the  present  case  only  refers    ^^f^^ 
to  the  declaration  by  way  of  parenthesis,  and  there- 
fore, if  there  is  a  variance  between  them,  the  policy  must 
prevaiL 

Karshke,  in  reply. — The  declaration  must  be  read 
as  part  of  the  policy.  In  Anderson  v.  Fitzgerald  (a) 
the  sole  question  was  whether  there  had  been  a 
misdirection  in  leaving  to  the  jury  to  say  whether 
the  answers  to  certain  questions  were  material  as  well 
as  false; — no  judicial  construction  was  put  upon  the 
word  "false.''  Lord  St.  Leonard's  said,  p.  513  : — 
"I  think  that  your  Lordships,  and  every  Court  of 
Justice,  should  endeavour  to  give  such  a  construction 
to  a  policy  of  this  nature  as  will  afford  a  fair  security 
to  the  person  with  whom  the  policy  is  made,  that,  upon 
the  ordinary  construction  of  language,  he  is  safe  in  the 
policy  which  he  has  accepted.  I  am  quite  sure  if 
policies  of  this  nature  are  to  be  entered  into,  and  such 
doubts  are  to  be  raised  as  have  been  raised  in  this  case^ 
that  that  very  important  branch  of  insurance,  life- 
insurance,  will  become  very  distasteful  to  people,  and 
that  no  prudent  man  will  effect  a  policy  of  insurance 
with  any  Company  without  having  an  attorney  at  his 
elbow  to  tell  him  what  the  true  construction  of  the  docu- 
ment is.''  His  Lordship  thought,  p.  512,  that  the  word 
*' false,"  in  connection  with  fraud,  meant  that  which  was 
wilfully  false.  In  Cazenove  v.  The  British  Equitable 
(a)  4  H.  L.  a  484. 
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1863.        Assurance  Company  {a)  the  word  ''  untrue*'  was  super- 

Yomv.^%      added  to  "  fraudulent/'  \^CockbumC3.  The  materiality 

Mamchbbtee  of  ^^®  matters  inquired  into  may  aJSect  the  question  of  the 

*°^         truth  of  the  answer^  as  if  the  assured  was  asked  the  age 

AasTirance     of  his  father,  and  he  answered  that  he  was  forty  years 
ABSociation. 

old  when  he  was  forty  years  and  four  months.     BUick- 

bum  J.   An  answer  substantially^  though  not  accurately, 

correct  would  be  true.] 

CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintiffs. 

In  the  first  place  we  have  to  see  what  is  the  effect  of 
the  declaration  which  the  parties  have  agreed  should  be 
the  basis  of  the  contract.  The  declaration  is  that  the 
particulars  given  in  answer  to  the  questions  propounded 
by  the  Company  "  are  correct  and  true  throughout  /' 
that  the  proposal  and  declaration  shall  be  the  basis  of 
the  contract ;  "  and  if  it  shall  hereafter  appear  that  any 
fraudulent  concealment  or  designedly  untrue  statement 
be  contained  therein,  then  all  the  money  which  shall 
have  been  paid  on  account  of  the  assurance  made  in 
consequence  hereof  shall  be  forfeited,  and  the  policy 
granted  in  respect  of  such  assurance  shall  be  absolutely 
null  and  void.''  It  is  sought,  on  the  part  of  the  defend- 
ants, to  construe  this  declaration  in  the  disjimctive,  so 
that,  not  only  if  any  fraudulent  concealment  or  de- 
signedly untrue  statement  is  contained  in  the  answers  to 
the  questions,  the  policy  is  to  be  void  and  the  premiums 
forfeited,  but  that  if  any  incorrect  or  untrue  statement, 
however  honestly  and  sincerely  made  in  the  belief 
of  its  truth,  occur  in  those  answers,  the  same  conse- 
quences are  to  follow.  The  first  observation  in  answer 
is  that,  upon  that  construction,  the  clause  which  relates 
(a)  6  C.  B,  N.  8.  437. 
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to  frauduleDt  concealment  and  designedly  untrue  state-  1863. 

ment  is  superfluous  and  unnecessary,  because  it  is  only  Fowkks 

a  reiteration  in  extenso  of  that  wluch  is  involved  in  manchestbe 

the  former  clause  wliich  requires  the  particulars  to  be  i^ton 

correct  and  true.     In  construing:  an  instrument  pre-  Assurance 

°  *  Association. 

pared  by  the  Company  and  submitted  by  them  to  the 
party  effecting  the  insurance  for  his  signature^  it  ought 
to  be  read  most  strongly  contra  proferentes ;  and  inas- 
much as,  upon  the  construction  contended  for,  the  latter 
clause  is  wholly  unnecessary,  I  think  we  ought  to  con- 
strue that  clause  as  merely  explanatory  of  what  is  meant 
by  the  terms  "correct^'  and  **true''  in  the  former  clause. 
A  layman  about  to  effect  an  insurance  would  read  such 
a  document^  when  submitted  to  him  for  his  signature, 
in  the  following  sense  : — "I  agree  that  my  answers  to  the 
questions  propounded  to  me  by  the  Company  shall  be  the 
basis  of  the  contract  between  us ;  that  is  to  say,  if  I  am 
guilty  of  any  fraudulent  concealment  or  designedly  untrue 
statement  in  those  answers,  the  policy  shall  be  null  and 
void,  and  not  only  that,  but  the  premiums  shall  be  for- 
feited.^'  Then  it  is  said  that,  if  we  turn  from  the 
declaration  to  the  policy,  we  shall  find  that  the  language 
of  the  policy  varies  from  the  declaration ;  and  it  is  argued 
that  the  policy  is  the  true  statement  of  the  contract 
between  the  parties.  But  the  declaration  is  declared  to 
be  as  much  a  part  of  the  policy  as  if  it  had  been  set 
forth  therein ;  and  the  language  of  the  policy  is  that  if 
any  statement  in  the  declaration  is  '*  untrue*'  the  policy 
shall  be  void  and  all  moneys  paid  in  respect  thereof  be 
forfeited.  To  ascertain  the  meaning  of  the  words  ''  if 
any  statement  in  the  declaration  is  untrue''  we  must 
refer  to  the  declaration  itself,  which  is  made  the  basis  of 
the  contract ;  and  reading  those  words  with  the  light 
thrown  upon  them  by  the  language  in  the  declaration, 
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1863.  I  think  the  true  construction  of  the  language  of  the  de- 

YojftiEB  fendants  is,  that  in  order  to  avoid  the  poKcjr  the  statement 

Mah  HEsna  "^^®*  ^  designedly  untrue,  that  is,  untrue  to  the  know- 

^d  ledge  of  the  assured.     Then  it  is  said  that  there  is  another 

LONDOH  "  t  t  f 

Assurance  paragraph  in  the  policy,  which  must  be  read  in  connection 
with  the  preceding, — ''or  if  the  assurance  by  the  policy 
made  should  hare  been  efTected  by  or  through  any  wilful 
misrepresentation,  concealment  or  false  averment  what- 
soever,^^ &c  It  appears  to  me  that  either  that  is  a 
reiteration  of  the  language  of  the  declaration,  or,  if  it 
is  more,  we  must  see  how  we  can  construe  it  so  as  to 
reconcile  it  with  the  declaration ;  which  I  think  may  be 
done  by  construing  it  as  referring  to  any  misrepresen- 
tation, concealment  or  false  averment  made  in  the  course 
of  the  negotiations  between  the  party  proposing  to  insure 
and  the  insurers.  The  answers  given  to  the  original 
questions  might  lead  to  further  questions ;  and  if  in 
answer  to  them  there  should  be  wilful  misrepresentation, 
concealment  or  false  averment,  it  would  be  met  by  this 
part  of  the  proviso.  We  may  thus  read  the  declaration 
and  the  proviso  in  the  policy  together  so  as  to  make  one 
consistent  whole. 

In  the  result  I  am  of  opinion  that  the  true  construc- 
tion of  the  policy  and  declaration  is,  that  so  long  as  the 
person  proposing  to  insure  makes  a  statement  honestly, 
which  he  believes  to  be  true,  although  it  may  turn  out 
to  be  incorrect  in  fact,  the  policy  is  not  avoided 

Crompton  J.  I  am  of  the  same  opinion.  The  policy 
and  the  declaration  are  declared  to  be  one,  as  if  the 
declaration  was  written  out  in  the  policy.  We  must 
therefore  see  what  is  the  construction  to  be  put  on  both 
instruments ;  and  one  assists  in  construing  the  other. 
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It  is  said  that  the  folfilment  of  every  stipulation  in  the  1863. 

policy  is  a  condition  precedent  to  the  right  of  the  assnred  fowkes 

to  recover.     But  the  declaration  is  made  the  basis  of  the  .-    ohestee 

contract :  and  therefore  the  right  construction  of  the  ,  ft°d 

declaration  is  the  key  to  the  whole.     It  is  not  unim-     ABsnranee 

Aflsociatioiit 
portant  to  observe  that  a  number  of  the  particulars  in  the 

proposal  and  declaration  are  not  material;  therefore,  we 

must  see  clearly  that  the  parties  intended  to  make  it  a 

condition  that  all  these  things  should  be  true  though 

immaterial.    The  parties  might  have  agreed  that,  if 

any  of  the  particulars  were  untrue  independently  of  a 

wilful  or  intentional  fidsehood  the  policy  should  be 

void.     But  here  the  latter  words  in  the  declaration 

qualify  the  former;  and  it  is  the  same  as  if  it  had  been 

agreed  that  the  proposal  and  declaration  should  be 

the   basis    of  the    contract,  so    that,  if  the    person 

proposing  to  insure  told  a  wilfal   untruth,  it  should 

vitiate  the  policy ;  then  the  consequences  are  stated  in 

these  words,  "  all  the  money  which  shall  have  been  paid 

on  account  of  the  assurance  made  in  consequence  hereof 

shall  be  forfeited.^^     If  it  had  stopped  there  I  should 

have  thought  that  the  parties  were  looking  to  the  cases 

in  which  firaud  or  no  firaud  makes  a  difference  as  to  the 

return  of  the  premiums;  but  it  goes  on,  '^  and  the  policy 

granted  in  respect  of  such  assurance  shall  be  absolutely 

null  and  void ;'' — that  is,  the  assured  is  made  to  agree 

that,  if  he  makes  a  designedly  untrue  statement,  the 

policy  shall  be  void;  and  this  clause  would  mislead 

if  the  policy  were  construed  to  be  void  by  reason  of  a 

statement  not  designedly  untrue.     It  is  said  that  the 

declaration  is  governed  by  the  policy ;  but  I  doubt  that ; 

because  the  declaration  is  made  the  basis  of  the  contract. 

I  also  think  that  the  declaration  and  the  policy  may 

be  read  together  without  contradicting  each  other.    The 
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1863.        proviso  in  the  policy,  that  if  any  statement  in  the  deda- 

YowKKB^   ration  be  untrue,  the  policy  shall  be  void,   I   think 

HANCHE8TE&  °^®*"^®  untruc  in  the  sense  in  which  it  is  used  in  the 

Lo?D  M       <locuraent  which  is  made  the  basis  of  the  contract,  that 

Assurance     is  "  designedly  untrue."     The  proviso  ffoes  on,  "  or  if 

the  assurance    .     .     .     should  have  been  effected  by 

or  through  any  wilful  misrepresentation,  concealment 

or  false  averment  whatsoever,"  and  then  provides  for  a 

number  of  other  events  happening.     There  might  be 

other  matters  misrepresented  or  concealed,  and  untrue 

answers  to  other  questions  besides  those  in  the  proposal 

and  declaration,  which  would  vitiate  the  policy.     That  is 

the  reason  for   those  general  words ; — the   Company 

carefully  avoid  limiting  the  '*  wilful  misrepresentation, 

concealment  or  false  averment'^  to  the  particulars  m 

the  proposal  and  declaration." 

I  think,  therefore,  the  policy  means  that  if  any  state- 
ment in  the  declaration  was  "untrue"  in  the  sense 
used  in  that  declaration,  or  if  the  insurance  should  have 
been  effected  by  or  through  any  wilful  misrepresenta- 
tion, concealment  or  false  averment  of  any  matter  dehors 
the  declaration,  the  policy  should  be  void.  In  this  way 
the  word  "  untrue'*  has  the  same  sense  in  the  policy  and 
the  declaration,  and  the  latter  part  of  the  proviso  goes 
farther  than  the  declaration. 

Blackburn  J.  I  also  have  come  to  the  conclu- 
sion that  the  plaintiffs  are  entitled  to  our  judgment; 
although  I  was  much  impressed  with  the  way  in  which 
the  case  was  put  by  Mr.  MelHsh,  In  policies  of  in- 
surance there  is  a  distinction  between  cases  in  which 
the  assured  is  prevented  from  recovering,  and  those  in 
which  the  Company  are  to  restore  the  premiums.  When 
there  is  a  warranty  or  a  contract  between  the  parties 
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that  certain  particulars  are  true,  there,  unless  the  compli-  1863. 

ance  with  the  warranty  is  absolutely  and  faithfully  accurate,  Fowkvb 

or  if  there  be  a  fraudulent  misrepresentation  or  conceal-  m^kchesteb 

ment  of  a  material  fact,  (in  marine  policies  it  is  immaterial  .  ^^ 

JL0KD0J9 

whether  the  misrepresentation  or  concealment  be  fraudu-      Assurance 

Association. 
lent  or  not),  the  policy  is  void ;  and  then  the  premiums 

could  be  recovered  back.     But  in  life  policies  there  is 

generally  a  stipulation  that  the  premiums  shall  not  be 

recovered  back,  but  shall  be  forfeited ;  and   then   the 

question  is  one  of  construction  of  the  policy.      The 

present  is  a  case  of  that  kind.    The  proviso  in  the  policy, 

which  says  that  the  declaration  shall  be  considered  as 

much  a  part  of  the  policy  as  if  it  had  been  set  forth 

therein,  is  that,  if  any  statement  in  the  declaration  is 

untrue  &c.,  or  if  any  one  of  certain  other  specified  things 

happen,  the  policy  shall  be  void,  and  all  moneys  paid  in 

respect  thereof  shall  be  forfeited.    The  question  is,  what 

is  the  meaning  of  the  word  "untrue^^?     Primfi  facie  it 

means  "inaccurate,^'  not  necessarily  implying  anything 

wilfully  false.      The   question   is,  whether  it  is  to  be 

taken  in  that  sense  ;  and  that  sends  us  back  to  the 

declaration  which  is  embodied  in  the  policy.     There  are 

rules  of  construction  which,  though  they  may  be  cited 

on  both  sides,  furnish  several  principles  for  our  guidance  ; 

and  one  of  those  rules  is,  that  in  all  deeds  and  instruments 

the  language  used  by  one  party  is  to  be  construed  in  the 

sense  in  which  it  would  be  reasonably  understood  by  the 

other.     If  there  is  any  ambiguous  phrase,  another  rule 

of  construction,  which  was  also  known  to  the  Civil  law, 

applies,  "  Verba  chartarum  fortius  accipiuntur  contra  .^ 

proferentem."  And  if  the  party  who  proflTers  an  instrument 

uses  ambiguous  words  in  the  hope  that  the  other  side  will 

understand  them  in  a  particular  sense,  and  that  the  Court 

VOL.    III.  3   P  B.    &   S. 
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1863.  which  has  to  construe  the  inst 
PowKEs  different  sense,  the  above  rules 
be  construed  in  that  sense  in  ^ 
sonable  man  on  the  other  side 
Here  we  find  in  the  declarati 
these  words:  "I  do  hereby 
written  particulars  are  correci 
that  is  a  declaration  that  th 
''And  I  do  hereby  agree  th£ 
claration  shall  be  the  basis  < 
me  and  The  Manchester  and 
Association:^^  that  makes  the 
Then  it  goes  on.  ''  And  if  it  s 
any  fraudulent  concealment  or 
ment  be  contained  therein,"  th 
feited  and  the  policy  be  void, 
reading  this  declaration  would  i 
ning  of  the  last  clause  as  poin 
of  an  untrue  statement,  just  as 
if  it  shall  hereafter  appear  &c/ 
I  think  another  ordinary  rule  i 
est  exclusio  alterius,"  or  as  it  is 
facit  cessare  tacitum/'  The  c 
dulent  concealment  and  desig 
fairly  lead  to  the  constructic 
parts  with  the  implied  tacit  ag 
particulars  should  vitiate  the  p 
that,  if  there  were  a  designedl 
policy  should  be  void,  and  no1 
we  bring  the  declaration  so  un 
we  must  construe  the  word  "i 
the  same  sense  as  in  the  decli 
with  the  ingenious  argument  of 
the  declaration  was  signed  firs 
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between  the  parties^  and  that  the  policy  may  have  a  1863. 

diffluent  meaning  firom  the  declaration^  and  go  farther  fowkes 

than  it  does.    That  would  give  insurance  Companies  the  mahchestm 

power  of  cheating  persons.     The  proviso  and  the  decla-  .  ^^ 

ration  must  be  read  together,  and  then  the  efifect  of  the     Aflsurance 

AMociatioii. 
declaration  is  to  limit  the  word  ''  untrue'^  to  the  sense 

'*  wilfully  false.'' 

Mellor  J.  I  confess  that^  at  one  time^  I  thought 
that  the  policy  would  be  vitiated  by  an  untruth  in  the 
particulars  required  by  the  Company,  though  it  would 
require  a  designedly  untrue  statement  in  them  to  create 
a  forfeiture  of  the  premiums.  But,  upon  full  considera- 
tion, I  have  come  to  the  conclusion  that  the  true  con- 
struction of  the  policy  is  in  favour  of  the  plaintiffs.  The 
proviso  avoids  the  policy  and  declares  the  premiums  for* 
feited  on  the  happening  of  any  of  these  three  different 
matters:  first,  if  any  statement  in  the  declaration  is 
untrue;  secondly,  if  the  assurance  has  been  effected 
through  any  wilful  misrepresentation,  concealment  or 
false  averment;  thirdly,  in  case  the  assured  shall  go 
to  any  place  beyond  the  limits  of  Europe,  except  &;c. 
And  when  we  come  to  read  the  declaration  and  the 
poUcy  together,  and  inquire  what  is  the  meaning  of 
the  word  "untrue,"  we  find  that  the  proviso  for  avoiding 
the  policy,  on  the  happening  of  these  matters,  itself 
refers  to  and  incorporates  the  declaration  as  the  basis 
of  the  contract  between  the  parties :  and,  as  my  brother 
Blackburn  said,  the  declaration  would  mislead  a  person 
unless  the  poUcy  is  construed  to  mean  that  the  untrue 
statement  which  is  to  vitiate  it  and  cause  a  forfeiture  of 
the  premiums  must  be  a  designedly  untrue  statement ; 
because,  at  the  conclusion  of  the  declaration,  those  are 

3  p  2 
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:2sHS.       ^ae  tummj^uimi*  wtarik  atr  to  foDom  upon  al 

statement.    The  &- 

tke  dedantkm  vkkk 

■d  widi  wiiidi  Ivsit 

xkl;  and thodbre 

I  acee^vxA  bj  Lord  awi  my  favodiexs  diat  our  jod^ 

sDBu:  soiUKui  be  giicm  ior  ^e  plafntrffi. 

Jw^ment  fcr  die  plaintifc. 


Cocrat  offom^  Aspset. 

Sxtsr^i  p&ssEt  wmn  2:  ':ius  Pousse  o^  a  P^t?  *'^  ex^rate  b  vnt  (if  im 

:&ea&   imi  'xnuk  ^voHcamiii  c€  sis  fXKifi.     Aa  azicti>7CKV  aad  odHO 

-cii  ?er-^£  fcL     Tif^  &»-jBBfi«i  tkat  a2>d  A?«Rpletcd  the  sak  »1  !*■ 
BuT^'Sz»£xiii»:  1^  &«iaHCen«  o€  Ccwrt^  bc<&  as  txmmoa  hmmi 


^rUJSwm^  ralecaBbi^  oa  ^^fJkem  Jama  Grenui 
eshen  to  afaev  cause  wIit  a  writ  id  attaduneitf 
sknilii  aofi  igsop  j^ainst  tbem  for  coDtempt  in  obetnct- 
ia^  i&e  ;i&aiff  of  JSddiatr  in  the  executicm  of  Us  dotj 
a»»  m  vTTt  of  fieri  &daa  in  this  cause,  and  fmbij 
leaiora^  aad  caming  to  be  lemoTcd  out  of  the  costodr 
of  ike  shoxff  goods  aeiied  bj  him  in  the  execotkm  of 
hk  datr. 

On  the  13th  Jimh  1863,  n  writ  of  fieri  facias  at  tbe 
s«dt  of  the  plaintiff  was  sued  out  against  the  goods  of 
the  defeadant,  and  a  warrant  to  execute  it  issued  bf 
the  sheriff.  The  sheriff's  oflBcers  came  to  the  hooae  of 
the  defendant  to  execute  the  warrant,  seized  the  goods, 
and  left  a  man  in  possession  that  night.  Gf<fa»  vho 
was  an  anctkmeer,  and  the  oth^  parties  to  diia  vak, 
were  found  in  the  hous^  who  oW^med  the  goods  under 
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a  bill  of  sale  from  the  defendant^  and  sold  them  the  next  ig63. 
day,  notwithstanding  the  resistance  of  the  officers,  whom  c^^^I^ 
they  treated  with  considerable  violence.  The  sheriff 
obtained  an  interpleader  summons,  which  was  served  on 
the  parties  while  the  sale  was  going  on,  but  they  dis- 
regarded the  summons,  and  had  the  goods  removed  the 
same  day.  They,  however,  afterwards  attended  the 
hearing  of  the  summons,  and  declared  their  readiness 
to  obey  the  order  of  the  Court. 

Day  shewed  cause. — In  resisting  the  sheriff ^s  officers 
these  parties  only  exercised  a  legal  right.  Every  man^s 
house  is  as  his  castle,  Semayne^s  Case  {a)-,  and  he  has  a 
right  to  resist  the  seizure  of  his  goods  by  any  person, 
be  he  sheriff  or  other,  unless  he  shews  some  lawful  autho- 
rity to  seize  those  particular  goods.  Here  the  goods, 
having  passed  by  the  bill  of  sale,  were  no  longer  the 
goods  of  the  defendant,  against  whom  the  writ  of  fieri 
facias  was  issued.  An  interpleader  summons  having  been 
taken  out  makes  no  difference.  Day  v.  Carr  (b)  is  an 
authority  in  point.  There  a  bailiff  seized  under  a  fieri 
facias  goods  of  the  defendant  at  his  premises.  He  found 
the  property  was  advertised  for  sale  on  the  following 
morning  by  A,,  whereupon  the  bailiff  informed  A,*%  ser- 
vants of  the  seizure,  and  left  men  in  jxyssession*  A. 
then  served  the  bailiff  with  notice  that  the  goods  were 
his,  and  required  the  sheriff  to  withdraw  from  pos- 
session. The  sheriff  obtained  an  interpleader  summons, 
which  was  served  on  A,  tlie  next  morning,  who  on 
the  same  day  proceeded  with  the  sale  and  removed 
the  property,  notwithstanding  the  opposition  of  the 
officers  in  possession.     It  appearing  that  the  property 

(a)  5  Co.  91  a.h,  (h)  7  Krrh  mi. 
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seized  had  been  assigned  by  wa 
a  security  for  money  lent,  with 
default,  and  that  he  had  takei 
the  Court  refused  to  issue  an  at 
rescuing  and  carrying  away  1 
parties  here  attended  on  the  in 
declared  their  willingness  to  ob< 


Quain,  who  appeared  to  su 
called  on. 

CocKBURN  C.  J.    This  rule  i 

Independently  of  the  fact  of  a 

having  been  issued,  the  resistant 

officers  amounted  to  a  contemp 

called  on  to  determine  whether 

A.  or  to  B.,  we  have  only  to  se 

them,  the  sheriff  was  acting  boi 

stances  like  the  present,  goods  i 

sheriff  are  in  the  custody  of  tl 

taking  them  with  a  strong  banc 

guilty  of  a  contempt  of  Court. 

more  emphatically  to  cases  whc 

mons  has  been  taken  out  by  tl 

having  the  question  in  dispute  p: 

The  case  of  Day  v.  Carr  (a)  ha 

sition  to  the  rule,  and  seems  in  j 

may  regret  that  this  Court  shoulc 

the  Court  of  Exchequer,  I  am  be 

assent  to  the  doctrine  there  laid  < 

bounden  duty  to  protect  our  offic 


(a)  7  Exch.  8 
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execution  of  our  process^  h^  encounters  resistance  and       1S63. 
^Ole^ce.  CooPEa 

The  rule  must  therefore  be  made  absolute,  but  it  may      aspekt. 
remain  in  the  office  for  a  time,  to  afford  the  parties  an 
opportunity  of  bringing  into  Court  the  money  in  their 
hands  which  has  been  realised  by  the  sale  of  the  goods. 

Crompton  J.  I  am  of  the  same  opinion.  Had  it 
not  been  for  Day  v.  Cart  (a),  I  should  have  had  a  strong 
opinion  in  accordance  with  that  of  my  Lord  Chief  Jus- 
tice. I  do  not  see  why  the  sheriff  should  not  be  in  the 
same  position  as  a  messenger  in  bankruptcy,  whose 
authority  is  dependent  on  the  validity  of  the  proceedings. 
In  Ex  parte  Page  {b)  Lord  Eldon  is  express  on  this  sub- 
ject : — "  This  is  a  warrant  to  enter  the  house,  and  seize 
the  effects,  of  the  bankrupt;  and,  supposing  it  to  be  my 
order,  the  person,  executing  it,  is  to  seize  the  property  of 
the  bankrupt,  not  of  any  other  person ;  and  is  to  do 
that  at  his  own  hazard :  yet  Lord  Hardwicke  laid  down 
what  has  been  acted  upon  ever  since,  that,  if  the  person, 
executing  the  process,  enters  a  house,  and  seizes  pro- 
perty, not  belonging  to  the  bankrupt,  making  that 
entry  and  seizure  under  colour  and  by  virtue  of  that 
authority,  he  cannot  brem  manu  be  turned  out'^  I 
always  thought,  even  before  the  Interpleader  Act, 
1  &  2  fF.  4.  c.  58.,  that  goods  in  the  custody  of 
the  sheriff  were  in  the  custody  of  the  law,  and,  inde- 
pendently of  that  statute,  it  is  right  in  us  to  uphold 
our  own  authority.  The  persons  now  before  us  make  a 
claim  to  these  goods.  The  sheriff  takes  out  an  interpleader 
summons  to  bring  the  parties  before  a  Judge  and  make 
them  interplead,  if  necessary.  The  execution  creditor 
has  then  the  po^er  of  interpleading,  and  is  entitled  to 
(a)  7  Exch.  883.  (b)  17  Ves,  59, 61. 
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1863.  have  the  goods  sold,  or  security  given  for  them;  and  it 
CoopM  appears  to  me  that,  if  either  of  the  parties  intentionally 
takes  those  goods  out  of  the  hands  of  the  officers,  it  is 
obstructing  the  process  of  the  Court  and  the  law  which 
the  Legislature  has  directed  them  to  administer,  and 
that  the  opposite  party  ought  to  be  put  in  the  same  situ- 
ation as  if  no  such  thing  had  been  done.  The  writ  may 
remain  in  the  office,  but  not  long,  for  the  goods  may  be 
made  away  with  in  the  meantime. 

Blackburn  J.  Had  it  not  been  for  the  case  of  Day 
V.  Carr  (a),  I  should  at  once  have  thought  the  officers 
entitled  to  the  protection  they  seek.  I  am  clear  that, 
on  this  interpleader  process,  there  was  a  complete  con- 
tempt. The  Interpleader  Act,  1  §•  2  fT.  4.  c.  58.,  says 
that  when  goods  taken  in  execution  are  claimed,  the 
Courtmay  bring  the  execution  creditor  and  the  claimant 
before  them,  and  protect  the  sheriff  against  both,  and 
may  decide  that  the  goods  be  delivered  to  either  party. 
In  order  to  exercise  this  jurisdiction  it  is  necessary  that 
the  Court  should  have  control  over  the  fund.  Suppose 
it  were  ultimately  determined  that  the  claimant  had  no 
right  to  the  goods,  and  therefore  that  the  money  realised 
by  the  sale  of  them  should  be  paid  to  the  execution  cre- 
ditor ;  here  the  claimant  has  carried  off  the  goods  after 
an  interpleader  summons  had  been  served  on  him  to 
state  and  support  his  claim,  and  abide  the  order  of  the 
Court.  If  such  an  interference  with  the  execution  of 
its  process  is  not  a  contempt  of  Court,  I  know  not  what  is. 

As  to  Day  v.  Carr  (a),  I  do  not  clearly  see  on  what 
ground  the  Court  of  Exchequer  proceeded;  but  they 
seem  to  have  considered  that  the  goods  were  no  longer 

{(i)  7  Exch.  88a. 
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in   the  hands  of  the  sheriff.      On  the  facts  I  should        1863. 
have  thought  the  party  had  committed  a  gross  contempt       Coopee 
of  the  Court ;  but  all  the  Judges  are  reported  to  say      ahprbt 
that  they  must  deal  \7ith  the  case  as  if  the  Interpleader 
Act  had  not  passed.     There  may  have  been  something 
in  that  case,  which  the  reporter  has  omitted,  to  shew 
that  the  Interpleader  Act  had  no  bearing  upon  it 

Mellob  J.  I  am  of  the  same  opinion.  I  cannot 
imderstand  on  what  ground  the  Court  of  Exchequer 
proceeded  in  Day  v.  Carr  (a).  But  we  cannot  tolerate 
that  persons  who  claim  goods  seized  in  execution  under 
a  fieri  facias,  shall  be  at  liberty  to  say  "I  will  carry 
them  oflF  under  a  bill  of  sale/' — it  is  a  thing  which 
ought  not  to  be  allowed  to  take  place  in  a  civilised  com- 
munity. 

The  other  circumstance,  namely,  that  an  interpleader 
summons  had  been  issued  before  the  sale,  renders  their 
conduct  a  fortiori  a  contempt.  For  the  goods  having 
been  seized,  process  of  the  Court  invoked,  and  its 
protection  claimed  by  the  sheriff,  it  is  a  vague  thing  in 
these  parties  to  say  '*  We  yield  to  the  authority  of  the 
Courf     Theirs  is  a  strange  way  of  yielding. 

Quain  mentioned  that  in  a  case  of  Lester  v.  Fletcher^ 
in  which  Lush  and  Field  were  counsel,  the  Court  of 
Common  Pleas  disapproved  of  Day  v.  Carr  (a).  He 
also  referred  to  The  Common  Law  Procedure  Act,  1860, 
23&24KiW.c.  126.5.16. 

Rule  absolute.     The  writ  to  lie  in 
the  office  until  the  15th  May. 

(a)  7  Exch.  SSd. 
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Mining  Ccm- 
pany. 
Coat  hook 
mfstem. 
Winding  up 
Company, 
Contributory, 
Joint  Stock 


nies 
Acta'  1856, 
1857,  1858, 
19  &  20  Vict, 
e.  47,  20  4- 21 
Vict,  c,  14., 
21  #  22  Vict. 
e.60. 

Vice  Warden 
of  Stannaries 
Court. 

Staying  prO' 
ceeainga. 


Lanton  against  Smith. 

1.  In  an  action  against  a  shareholder  in  a  Companj  working  a  mine 
on  the  cost  book  system  for  goods  supplied  to  the  Company,  it  appeared 
that  after  the  defendant  had  parted  with  his  shares  in  it,  the  remaining 
members  of  the  Company  caused  it  to  be  registered  under  the  Joint 
Stock  Companies  Act^  21  &  22  Vict,  c,  60.,  and  an  order  was  made  by 
the  Court  of  the  Vice  Warden  of  the  Stannaries  to  wind  up  the  Com- 
pany, and  stay  all  actions  by  creditors  against  it,  and  a  list  of  contributo- 
ries  was  drawn  up,  in  which  the  name  of  the  defendant  was  included. 
On  an  application  to  stay  the  action :  held,  that  the  plaintiff  had  a  right 
to  proceed,  and  that  the  Court  of  the  Vice  Warden  had  no  power  to 
make  that  order,  as  the  defendant  was  not  a  member  of  the  registered 
Company,  and  the  debt  sued  for  was  not  a  debt  of  that  Company. 

2.  Qu^erCy  per  Blackhum  J.,  if  instead  of  the  Company  having  been 
registered  under  stat.  21  &  22  Vict.  c.  60.,  it  haa  been  registered 
under  stats.  19  &  20  Vict,  e,  47.,  20  &  21  Vict,  e.  14.  ? 

THHIS  action^  commenced  on  the  9th  March,  1863^ 
was  brought  against  the  defendant^  as  shareholder 
in  The  New  Wheal  Var  Adventurers  Company  to  recover 
618JL  Os,  2d.,  the  balance  due  on  goods  supplied  to  that 
Company  by  the  plaintiff^  trading  as  The  Cornish 
Cartridge  Company, 

In  March,  1857,  the  defendant  became  a  shareholder 
in  the  Company  in  question,  being  a  Company  carried  on 
upon  the  cost  book  principle,  and  the  goods  in  respect 
of  which  the  action  was  brought  were  supplied  to  it 
between  January  22d,  1859,  and  November  22d,  1861. 
Previous  to  October,  1861,  the  defendant  disposed  abso- 
lutely of  his  shares.  On  the  5th  November,  1861,  the 
Company,  then  consisting  of  more  than  seven  mem- 
bers, caused  it  to  be  registered  under  The  Joint  Stock 
Companies  Acts,  1856,  1857  and  1858,  19  &  20  Vict, 
c.  47.,  20  &  21  Vict.  c.  14,  and  21  &  22  Vict.  c.  60., 
for  the  purpose,  as  was  suggested,  of  its  being  wound 
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up;  and  by  an  order  of  the  Court  of  the  Vice  Warden        1868. 
of  the  Stannaries  of  Comtcall  of  the  8th  Aprils  1862,       Lanton 
it  was  ordered  to  be  wound  up,  and  all  suits  or  ac-       Smith. 
tions  by   creditors   against  it   stayed.     A  list  of  con- 
tributories  was  drawn  up  by  the  official  liquidator  of 
that  Court,  on  which  the  name  of  the  defendant  was 
placed  on  the  9th  April,  1862;  but  the  winding  up 
proceeded,  and  the  list  remained  open  for  correction. 

Under  these  circumstances,  Mellar  J.,  on  the  appli- 
cation of  the  defendant,  made,  on  the  17th  April,  1863, 
an  order,  under  stat.  21  &  22  Vict  c.  60.  s.  6.,  to  stay 
proceedings  in  the  action. 

Karslake  moved  for  a  rule  to  rescind  the  order. — 
The  defendant  is  liable  for  the  debts  of  the  cost  hook 
Company,  but  never  having  been  a  shareholder  in  the 
registered  Company,  he  is  not  liable  for  its  debts.  The 
order  of  the  Stannaries  Court  was  only  to  wind  up  the 
registered,  not  the  cost  book.  Company.  [He  cited  In 
re  Tlu  Welsh  Potosi  Mining  Company,  Ex  parte  Loft- 
house  (a),  and  The  Same  Case,  Ex  parte  Birch  (ft),  before 
the  Lord  Chancellor  and  the  Lords  Justices,  decided  on 
19  &  20  Vict  c.  47. ;  and  In  re  The  Welsh  Potosi  Mining 
Company  {c),  before  Kindersley  V.  C] 

Montague  Smith  and  A.  Rogers  shewed  cause  in  the 
first  instance. — The  defendant  cannot  be  sued  for  this 
debt.  He  is  proceeded  against  as  member  of  a  Company 
which  is  being  wound  up  under  stat.  21  &  22  Vict  c.  60., 
amending  and  extending  the  previous  stats.  19  &  20  Vict, 
c.  47.,  and  20  &  21  Vict  c.  14.,  for  a  debt  due  to  the  Com- 

(a)  21>e  G.j-  Jones,  69.  (h)  2  De  G.  f  Jones,  10. 

{c)  27  L.  J  Chane.  311 ;  4  Jur,  N.  8,  577. 
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1863.        pai^y*  His  name  has  been  put  on  the  list  of  contributories 
^[^^^^      to  that  Company,  under  stat.  19  &  20  Fict  c.  47.  s.  65.,  by 
^'  the  Court  of  the  Vice  Warden,  which  had  competent  juris- 

diction for  the  purpose.  [Blackburn  J.  The  defendant 
was  not  one  of  the  seven  persons  by  whom  the  Com- 
pany was  registered.  How  then  do  you  make  him  out 
a  member  of  it?]  Stat  20  &  21  Vict.  c.  14.  t.  29. 
enacts,  '*  Every  Company  consisting  of  seven  or  more 
shareholders,  having  a  capital  of  fixed  amount,  divided 
into  shares,  also  of  fixed  amount,  duly  constituted  by 
law  prior  to  the  passing  of  this  Act,  and  not  being  a 
Company  hereby  required  to  be  registered,  may  at  any 
time  hereafter,  upon  compliance  with  the  provisions  of 
The  Joint  Stock  Companies  Acts,  1856,  1857,  register 
itself  as  a  Company  under  such  Acts,  Sec"  [Blackburn  J. 
The  defendant  not  having  been  a  member  of  the  Company 
at  the  time  of  registration  had  no  power  to  assent  to  it] 
Having  been  once  member  he  had  no  power  to  dissent; 
19  &  20  Vict.  c.  47.  s.  62.  The  creditors  of  a  Company 
working  a  mine  have  a  lien  upon  it,  which  would  be  lost 
if  registration  were  to  make  the  Company  a  new  one. 
Stats.  11  &  12  Vict.  c.  45.  and  12  &  13  Vict.  c.  108.  support 
the  defendant's  case.  [Blackburn  J.  In  the  note  (c)  to 
the  2d  ed.  of  Chitty^s  Statutes,  by  Welsby  §•  Beavan,  voL  1, 
p.  680,  it  is  said,  '*A  mining  Company  on  the  'cost 
book'  system,  formed  before  the  passing  of  this  Act" 
'  (11  &  12  Vict.  c.  45.)  "is  not  within  its  operation/' 
citing  In  re  The  Wheall  Lovell  Mining  Company^  Ex 
parte  fVyU,  1  Hall  §•  Twelh,  125,  1  Mac.  %  G.  1.] 
That  was  a  peculiar  case.  [They  cited  Ex  parte  Steven- 
son, In  re  The  Liverpool  Tradesman's  Loan  Company  (a).] 
[Crompton  J.  Is  there  any  provision  as  to  how  stat 
(a)  32  L.  J.  Ch,  96. 
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21  &  22  Vict.  c.  60.  s.  6.  is  to  be  carried  out?     Cannot        1863. 
this  matter  be  pleaded  ?   It  would  be  far  better  if  it  can.]       lInyow 
The  practice  has  been  to  apply  at  Chambers  for  an  order,       smith 
which  only  suspends  the  action.     [Cockbum  C.  J.    The 
objection  to  our  disposing  of  it  on  summary  applica- 
tion is^  that  if  we  are  wrong  there  is  no  appeal  from  our 
decision.] 

Karslake  and  J.  C.  Mathew,  in  support  of  the  rule^ 
urged  that  the  plaintiff  had  no  remedy  against  the 
Company,  and  was  therefore  entitled  to  sue  the  de- 
fendant [They  referred  to  19  &  20  Vict  c.  47.  sects. 
16.  19.  59—66.  Ill,  clause  3,  and  116,  and  Schedule, 
Table  B. 

CocKBURN  C.  J.  We  have  considered  this  case,  and 
think  that  the  rule  should  be  made  absolute.  The 
defendant  is  sued  in  respect  of  a  debt  incurred  in  the 
working  of  a  mine  carried  on  upon  the  cost  book  prin- 
ciple, in  which  he  was  a  partner.  This  having  been  a 
common  law  partnership,  the  defendant,  as  one  of  the 
partners,  continues  liable  for  the  debts  of  the  Company, 
although  his  shares  have  been  parted  with,  unless  he  is 
entitled  to  the  benefit  of  the  provision  in  stat.  21  &  22 
Vict  c.  60.  s.  6. ;  whereby  it  is  provided  that  whenever 
a  Company  is  being  wound  up  under  that  statute,  no 
suit,  action,  or  other  legal  proceeding  in  respect  of  a 
debt  of  the  Company  shall  be  brought  against  it,  or  its 
public  officer,  or  any  member  of  it,  except  with  the 
leave  of  the  Court.  The  defendant  claims  the  im- 
munity given  by  this  enactment,  and  that  raises  the 
question  for  our  decision,  —  whether  the  act  of  the 
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1863.        Court  of  the  Vice  Warden  of  the  Stannaries,  which 

— 7 has  made    him  contributory  to  this  registered  Com^ 

▼•  pany  (the  original  cost  book   Company  having  been 

registered  and  so  converted  into  a  Company  capable  of 
being  wound  up),  was  within  the  jurisdiction  of  that 
tribunal. 

Now,  the  provision  in  the  statute  in  question  has 
reference  to  a  person  sued  as  being  a  member  of  a 
Company  in  respect  of  a  debt  of  the  Company.  The 
question  therefore  presents  itself  whether  the  defendant 
was  a  member  of  this  Company,  and  the  debt  a  debt  of 
the  Company.  On  both  points,  not  only  is  the  affirma- 
tive not  made  out,  but  the  negative  is  made  out. 

The  defendant,  having  been  partner  in  the  mine  when 
it  was  conducted  on  the  cost  book  principle,  parted 
with  his  shares  in  it  absolutely.  Subsequently  certain 
persons  who  were  still  interested  in  the  mine  caused 
the  Company  to  be  registered  imder  the  Joint  Stock 
Companies  Act,  mainly,  I  think  (although  this  is  not 
material),  in  order  to  have  the  concerns  of  the  mine 
wound  up.  The  Company  thus  registered  consisted  of 
a  certain  number  of  persons,  of  whom  the  defendant 
was  not  one.  He  had  entirely  parted  with  his  interest 
in  the  mine.  He  was  no  party  to  those  proceedings 
which  are  conditions  precedent  to  the  registration  of  a 
joint  stock  Company,  and  therefore  I  cannot  see  how  in 
any  point  of  view  he  can  be  considered  a  member  of  it. 
Then  the  debt  for  which  he  is  sued  is  a  debt  incurred, 
not  by  a  registered  Company,  but  by  the  Company 
which  existed  previously  to  its  being  converted  into  a 
joint  stock  Company,  and  consequently  the  debt  on 
which  the  action  is  brought  is  not  a  debt  of  the  latter 
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Company.  It  is  true  the  Vice  Warden  of  the  Stannaries  1863. 
Court  has  thought  proper  to  place  the  defendant  on  the  Lanton 
list  of  contributories  to  it^  probably  by  no  means  Smitb. 
against  his  wilL  The  defendant  seems  to  have  got 
rid  of  his  shares  when  he  thought  it  for  his  conveni- 
ence^ and  when  he  found  he  had  not  got  rid  of 
liability  for  the  debts  of  the  old  Company^  desired 
to  be  put  down  as  contributory  to  the  new  Company, 
in  order  to  get  rid  of  that  liability.  But  it  is  not  neces- 
sary to  go  into  this  part  of  the  case.  It  is  enough  to 
say  that  the  defendant  is  not  a  member  of  the  registered 
Company^  and  the  debt  sued  for  is  not  a  debt  of  that 
Company,  and  that  the  Court  of  the  Vice  V^arden,  in 
putting  him  down  as  contributory  to  that  Company,  did 
what  was  altogether  beyond  its  power,  and  consequently 
that  the  plaintiff  is  not  deprived  of  his  right  to  sue  the 
defendant.  And  this  construction  is  strongly  confirmed 
by  sect.  116  of  stat.  19  &  20  VicL  c.  47. 

Crompton  J.  I  have  arrived  at  the  same  conclusion. 
The  defendant  does  not  bring  himself  within  sect.  6  of 
stat.  21  &  22  Vict  c.  60.  In  order  to  do  that  he  must 
shew  that  he  is  member  of  the  registered  Company,  and 
he  has  not  done  it.  The  plaintiff  has  a  clear  right  to 
sue  him  and  the  other  members  of  the  cost  book  mining 
Company ;  and,  unless  some  power  has  been  exercised  to 
take  away  that  right,  it  cannot  be  affected  by  what  was 
done  with  the  Company.  The  Court  of  the  Vice  Warden 
has,  it  is  true,  adjudicated  the  defendant  a  shareholder 
in  the  registered  Company,  and  put  him  down  on  the 
list  of  its  contributories.  It  seems,  indeed,  that  the  list 
is  still  open  for  correction,  but,  be  that  as  it  may,  the 
plaintiff  cannot  be  affected  by  the  above  adjudication. 
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1863.  Then  we  have  the  decision  of  the  Lord  Chancellor  and 
jLajiton  *^®  Lords  Justices  in  the  case  of  The  Welsh  Potosi 
Smith.  Mining  Company  (a),  which  is  precisely  in  point,  and 
proceeds,  as  I  understand  it,  on  the  ground  that,  when  a 
member  of  a  cost  book  Company  has  been  rid  of  it  for 
a  certain  time,  if  the  Company  afterwards  comes  in  to 
be  registered,  it  is  the  old  Company  minus  that  party : 
so  that  the  cost  book  Company  here  never  came  in  to 
be  registered  while  the  defendant  was  member  of  it 

The  case  of  Ex  parte  Stevenson  in  re  The  Liverpool 
Tradesman's  Loan  Company  (6)  was  relied  on  by  the  defen* 
dant^s  counsel.  That  was  the  case  of  a  joint  stock  Com- 
pany, registered  imder  one  statute,  which  converted  itself 
into  a  Company  under  another.  There,  however,  the 
whole  body  of  the  original  Company  came  in  for  regis- 
tration, so  that  the  old  and  new  Company  might  be 
considered  as  identical. 

Blackbukn  J.  As  at  present  advised,  I  think  the 
defendant's  case  fails  on  both  the  grounds  which  have 
been  mentioned  by  my  Lord  Chief  Justice.  This  Com- 
pany is  being  wound  up  by  virtue  of  an  order  made 
under  the  recent  statute  21  &  22  Vict.  c.  60.  s  6.  What 
the  case  might  have  been  if  it  had  arisen  under  the  Joint 
Stock  Companies  Acts,  1856  and  1857,  19  &  20  Vict 
c.  47.,  20  &  21   Vict  c.  14.,  we  need  not  consider. 

Stat.  19  &  20  Vict  c  47.,  to  which  the  present 
Act,  21  &  22  Fict.  c.  60.  is  supplemental,  provides 
for  the  winding  up  of  Companies.  The  Companies 
to  which  the  former  refers  are  registered  Companies, 
and  the  mode  of  proceeding  is  given  in  sect.  3, 
as  follows  :  [His  Lordship  read  the  section  ]  Here 
(a)  2DeG.^  Jones,  10  and  69.  (6)  32  L.  J.  Ch.  96. 
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it  appears  that,  on  the  5th  November,  1861,  the  1868. 
then  members  of  the  cost  book  Company,  consisting  of  lanyoh 
more  than  seven  persons,  subscribed  the  necessary  smith 
memorandum,  and  caused  themselves  to  be  registered  as 
and  thereby  became  an  incorporated  Joint  Stock  Com- 
pany. Now  was  the  defendant  a  member  of  that  Com- 
pany, and  was  the  debt  contracted  a  debt  due  to  that 
Company?  It  seems  not.  A  Company  conducted  on 
the  cost  book  principle  is  but  a  partnership  at  common 
law ;  and  consequently,  when  this  Company  contracted 
debts,  the  defendant,  as  a  member  of  it,  became  liable 
for  them.  When  he  ceased  to  be  a  member  of  the 
Company  he  did  not  get  rid  of  the  common  law  liability, 
but  he  did  arrange  that  he  should  not  be  liable  for  ajny 
future  debts  of  the  Company,  which  was  carrying  on 
business  as  a  Company  not  containing  his  name.  I 
wish  to  point  attention  to  this, — the  surviving  members 
were  carrying  on  a  new  partnership,  and  if  sued  they 
could  not  have  pleaded  in  abatement  the  absence  of  the 
defendant ;  and  any  member  of  it  that  came  in  afterwards 
could  not  be  liable  for  debts  contracted  in  his  time. 

If  this  question  were  now  raised  for  the  first  time  I  would 
go  through  the  statutes  more  fully.  But  that  is  not  neces- 
sary, for  it  has  been  done  at  very  considerable  length 
by  the  Lord  Chancellor  and  the  Lords  Justices  in  Re  The 

Welsh  Potosi  Mining  Company,  Ex  parte  Lofthouse  (a). 
That  case  is  precisely  in  point,  and,  I  think,  would  be 
binding  upon  us,  being  the  decision  of  a  Court  of  error. 
But  even  without  it  I  should  of  myself  come  to  the 

same  conclusion. 

Mellob  J.    When  this  case  was  before  me  at  Cham- 

(a)  2DeG.4'  Jones,  69. 
VOL.    III.  3   Q  B.    &   S. 
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1863. 


Lanton 

V. 

Smith. 


bers,  the  facts  stated  were  diflferent  firom  those  no^ 
before  us.  It  appeared  firom  the  affidayit  of  thi 
defendant  that  he  was  a  shareholder  in  the  Company 
and  that  there  was  an  order  of  the  Vice  Warden^ 
Court  to  wind  it  up.  I  thought  I  ought  to  givt 
credit  to  that  order  as  being  made  in  accordance  witi 
the  statute. 

I  am  now  satisfied  that  we  ought  to  discharge  th< 
order.  The  case  does  not  come  within  sect.  6  oJ 
Stat.  21  &  22  rid.  c.  60.,  seeing  that  the  defendant  ii 
not  a  member  of  the  existing  Company.  Stat.  19  ft  2( 
Vict  c.  47.  shews  what  is  necessary  to  be  done  by  per 
sons  who  wish  to  bring  themselves  under  it,  t.  e.,  thej 
must  associate  themselves  together  to  form  a  Company 
The  debt  here  sued  for  was  contracted  some  time  befor 
any  attempt  was  made  to  register  this  Company,  am 
the  defendant  is  therefore  not  liable  to  that  debt,  fix 
he  had  got  rid  of  his  shares  in  the  Company.  Look 
ing  at  sect.  19  of  that  statute  it  appears  to  me  that 
in  order  to  bring  a  person  within  its  operation,  he  mns 
either  have  accepted  shares  in  a  Company  registers 
under  the  Act,  or  subscribed  the  original  memoranduu 
of  association. 

Then,  however,  it  may  be  said  sects.  59,  61-3,  65  o 
that  Act  extend  the  liability  of  persons  who  were  mem 
bers  of  a  Joint  Stock  Company  under  it,  and  that  sud 
continue  liable  for  three  years  after  they  have  ceased  t 
be  members.  But  looking  at  all  these  sections,  and  th 
definition  of  shareholders  in  sect  65  as  to  who  are  to  b 
contributories,  i.  e.,  "  existing  or  former  shareholder$/*  i 
appears  to  me  that  the  only  persons  who  can  be  mad 
contributories  are  shareholders  in  the  registered  Com 
pany,  as  distinguished  from  those  in  the  unregist^re 
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one.    Mr.  Smith  and  Mr.  Buffers  argue  that  there  was       1863. 
identity  between  the  cost  book  Company  and  the  regis-       l^^^,, 
tered  Company,  and  that  the  defendant  still  remained  a       gj^'^^ 
shareholder  in  the  latter  to  bring  him  within  this  Act ; 
I  do  not  think  so.    I  think  that,  having  parted  with  his 
shares  and  not  having  been  a  party  to  the  registration, 
he  remains  liable  as  at  common  law. 

Rule  absolute  (a). 

(a)  See  also  20  &  21  Vict,  c,  78.,  and  28  &  27  Vict,  c.  118. 


Ex  parte  Johnson.  Thursd<^, 


1.  Stat.  7  &  8  Vict.  e.  101.  $.  4.  enacts  that,  "  within  twenty-four  hours  ly^^     . 
after  the  abjudication  and  making  of  any  order"  in  bastardy,  the  putative  ^^^f* 
fiither  may  give  notice  of  appetd  to  the  Quarter  Sessions :  Held,  that  SfljterSi 
this  time  must  be  counted  from  the  oral  acljudication  of  the  justices  Z^f^  ^ 
in   petty  Sessions,  and  not  from  the  time  when  the  formal  order  is  TimM  far 
signed  by  them;  overruling  Reg.  v.  The  Justices  of  Flintshire,  15  L.  J.  tl^/r 

jSt.  a  60l  10  Jut.  475.       *"     ^  f /^^-     . . 

2.  Q^are,  whether  the  formal  order  must  be  signed  by  all  the  justices  ^f 
at  the  same  time  ?  S^«. 

3.  Q 
section 


fcuo  same  nine  f  .      7  A:  ft  Firf 

3.  Qu^e,  whether  a  verbal  notice  of  appeal  is  sufficient  under  this  ;  ^^  ^  .' 
ction?  c.  iui.#.«. 


A  T  the  Essex  Quarter  Sessions  for  April,  1863,  on 
the  hearing  of  an  appeal  against  a  bastardy  order 
made  under  stat.  7  &  8  Vict  c.  101.  s.  8.,  the  appellant 
proceeded  to  prove  his  notice  of  appeal  under  sect  4. 

On  the  17th  February,  the  adjudication  and  order 
were  made  oraUy  by  the  justices  in  Petty  Sessions. 
An  order  in  conformity  with  it  was  afterwards  drawn  up 
as  of  the  17th  i^pftrwary,  which  on  the  1st  March  was 
signed  by  one  of  the  justices  who  took  part  in  the  ad- 
judication, and  by  the  others  on  the  8rd.  On  the  2nd 
a  written  notice  of  appeal  was  served  on  the  mother,  and 
3  Q  2 
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on  the  4tli  the  recognizances  for  costs  were  entered  int< 
by  the  appellant^  and  notice  thereof  given  to  her. 

On  this  evidence  it  was  objected  on  the  part  of  tb 
respondent^  that  the  notice  of  appeal  ought  to  have  beei 
given  within  twenty-four  hours  after  the  adjudicatioi 
was  pronounced.  Whereupon  the  appellant  proved  tha 
a  verbal  notice  of  appeal  had  been  given  on  the  17tl 
February  immediately  after  the  adjudication. 

The  Sessions  held^  upon  the  authority  of  Reg.  v.  Th 
Justices  of  Flintshire  (a),  that  the  order  was  not  mad 
on  the  17th  February ^  and  that  the  notice  of  appeal  wa 
not  good  because  it  had  been  given  before  the  orde 
was  signed  by  all  the  justices.  They  therefore  refused  t 
hear  the  appeal 


Penrce  moved  for  a  mandamus  to  the  Sessions  t 
hear  the  appeal^  or  for  a  certiorari  to  quash  the  orde 
of  Petty  Sessions  as  irregular.— Stat.  7  &  8  Vict.  c.  101 
s.  4.  enacts^  '^  If  within  twenty-four  hours  after  the  ad 
judication  and  making  of  any  order  on  the  putativ 
father  &c.  such  putative  father  give  notice  of  appeal  t 
the  mother  of  the  bastard  child^  and  also  within  sevei 
days  give  sufiBcient  security^  by  recognizance  or  othei 
wise^  for  the  payment  of  costs^  to  the  satisfaction  of  som 
one  justice  of  the  peace^  it  shall  be  lawful  for  sue: 
putative  father  to  appeal  to  the  Greneral  Quarter  Ses 
sions  of  the  peace  to  be  holden  after  the  period  of  foui 
teen  days  next  after  the  making  of  the  said  order^  &c 
The  verbal  notice  of  appeal  which  was  given  on  the  day  < 
adjudication  is  good  in  itself^  but  is  not  available  becaus 
the  recognizances  were  not  entered  into  within  seve 
days.  Reg.  v.  The  Justices  of  Flintshire  (a)  shews  that  th 
(a)  15  L.J.M,C.50;  10  Jur.  475. 
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twenty- four  hours  allowed  for  notice  of  appeal  must  be  cal-        1863. 
culated  from  the  signing  of  the  order  by  the  justices ;  here      Ex  parte 
it  was  signed  by  one  of  them  on  the  1st  March,  and  the      JoaN«ow. 
written  notice  of  appeal  given  on  the  2nd,  and  the  recog- 
nizances were  completed  within  seven  days  of  that  date. 
[^Cockbum  C.  J.     Must  not  all  the  justices  sign  the 
order  at  the  same  time?   Reg.Y.  The  Justices  of  FlinU 
shire  (a)  was  only  the  decision  of  a  single  Judge  sitting 
in  the  Bail  Court.]     That  case  is  an  authority  in  point 

CocKBUBN  C.  J.  There  ought  to  be  no  rule.  I  do 
not  at  all  concur  in  the  ground  on  which  the  Sessions 
proceeded,  namely,  the  assumption  that  the  order  was 
not  made  on  the  17th  February,  1863.  The  order  must 
be  considered  as  having  been  made  by  the  justices  at 
the  time  of  their  adjudication;  for  what  is  caUed  the 
order,  i.  e,  the  written  record  of  adjudication,  is  merely 
the  evidence  of  the  order  which  the  justices  orally  pro- 
nounced, and  although  their  signatures  were  attached 
afiierwards,  that  is  to  be  looked  on  as  done  nunc  pro 
tunc.  Were  this  otherwise,  it  would  be  impossible  for 
the  opposite  party  ever  to  know  the  precise  period  at 
which  the  order  was  made.  And  although  in  this  case 
the  rule  which  I  have  stated  may  operate  with  great  harsh- 
ness on  thd  appellant,  who  thought  the  order  took  effect 
from  the  time  when  the  justices  signed  the  written 
document,  that  is  much  less  likely  to  produce  confusion 
than  if  we  were  to  hold  the  contrary.  This  being  so, 
the  adjudication  and  order  must  be  taken  as  made  on 
the  17th  February,  in  which  case,  although  a  verbal 
notice  was  given  (on  the  sufficiency  of  which  it  is  not 
necessary  to  pronounce  an  opinion),  yet  unfortunately 
(a)  15  L.  J.  M.  C.  50;  10  Jur,  475. 
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the  further  requisitions  of  the  statute  were  postponed 
till  too  late  a  period.  That  ousts  the  present  applicant 
of  his  appeal  to  the  Quarter  Sessions^  and  they  were 
therefore  right  in  refusing  to  hear  it. 

Neither  do  I  think  that  we  ought  to  interfere  in  the 
other  way  su^ested,  namely,  by  granting  a  certiorari 
to  quash  the  order  as  irregularly  signed.  Many  con* 
yictions  and  orders  of  justices  are  pronounced  on  one 
day,  and  having  been  drawn  up  in  form  by  the  derk 
from  minutes  made  at  the  time,  are  signed  by  the  jus- 
tices at  a  subsequent  period,  nunc  pro  tunc,  and  the 
signed  order  has  reference  back  to  the  day  of  adjudication. 
And  although  the  practice  should  not  be  pursued  or 
encouraged  more  than  is  absolutely  necessary,  we  cannot 
say  that  such  a  course  vitiates  the  proceedings. 


Cbompton  J.  This  question  turns  on  stat.  7  &  8  Viet, 
c.  101.  s.  4.  It  is  rightly  stated  in  8  Chiity's  Statutes, 
by  Webby  and  Beavan^  p.  832,  note(c),  2nd  ed. :  ''A 
party  may  give  notice  of  appeal  under  this  section  within 
twenty-four  hours  after  the  order  is  verbally  pronounced 
by  the  justices,  although  it  is  not  formally  drawn  up 
and  signed  by  them  till  afterwards.'^  There  cannot  be 
two  days  from  which  the  twenty-four  hours  notice  is  to 
run;  for  the  statute  says  the  notice  must  be  given 
within  twenty-four  hours  from  a  certain  time,  i.  e.,  within 
twenty-four  hours  after  the  adjudication  and  making  of 
the  order.  This  may  be  put  in  three  ways.  First,  Do  the 
twenty-four  hours  run  from  the  time  of  making  the 
order  ?  Secondly,  Do  they  run  from  the  time  of  signing 
and  sealing  the  order  ?  Thirdly,  Or  do  they  run  from 
the  service  of  the  order?  The  Legislature  could  not 
have  meant  them  to  run  from  a  time  of  which  the 
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appellant  may  know  nothings  i.  e.,  the  time  of  signing.        ig 
Then  the  Courts  have  sometimes  considered  that  the      ^ 
time  should  count  ifrom  the  service:  but  the  contrary     ^^"^ 
was  held  in  Reff.  v.  The  Justices  of  Derbyshire  (a).  There 
is  another  reason  why  the  time  here  cannot  count  from 
the  sendee,  namely,  because  the  earlier  part  of  the  same 
section  says,  that  the  order  for  adjourning  the  hearing 
at  Petty  Sessions  is  to  be  made  ^^  within  forty  days  from 
the  service  of  the  summons/'    I  think,  therefore,  the 
real  and  convenient  construction  of  this  section  is,  that 
the  time  must  run  from  the  adjudication  which  the  jus- 
tices make  when  sitting  together  in  the  Court  of  Petty 
Sessions.   The  notice  in  this  case  was  therefore  in  proper 
time,  but  the  recognizances  were  not,  and  the  Sessions 
were  right  in  refusing  to  hear  the  appeal. 

I  also  think  that  no  certiorari  to  quash  the  order 
ought  to  issue.  There  are  many  things  in  the  nature  of 
records  which  cannot  be  disputed  or  inquired  into.  In 
the  case  of  convictions  it  is  constantly  the  practice  to  get 
the  conviction  drawn  up  and  signed  by  the  convicting 
magistrates  after  the  Petty  Sessions  are  over,  and  so  long 
as  it  is  signed  in  time  for  the  Quarter  Sessions  it  is  enough. 
This  is  analogous  to  many  things  done  in  our  own  Courts: 
for  instance,  the  judgment  on  which  execution  issues  is 
never  drawn  up  at  the  time,  but,  if  required  for  any 
formal  purpose,  is  drawn  up  afterwards  from  minutes. 

I  need  not  enter  into  the  question  whether  the  judicial 
act  here  done  can  be  done  by  different  persons  at  diffe- 
rent times. 

Blackburn  J.  I  am  of  the  same  opinion.  Before 
Stat.  7  &  8  Fict.  c.  101.,  the  practice  was  well  esta- 

(a)  7  Q.  B,  1»3. 
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blished  that  formal  orders  of  a 
up  at  the  time^ — a  memoraii 
them  up  was  taken,  and  they  i 
Poky  on  Convictions,  4th  ed.,  I 
"  Indeed^  it  is  allowed^  that  the 
drawn  up  at  any  time  before  th 
although  after  a  commitment, 
been  levied  by  distress,  or  afte 
the  magistrate,  or,  as  it  seems, 
been  returned  to  the  Sessions 
to  draw  up  formal  orders  after 
acted  on ;  and  is  analogous  to 
ton  said  of  the  Court  pronoui 
it  may  be)  where  a  regular  ord 
less  required  for  some  formal  p 
Stat.  7  &  8  Vict.  c.  101.  s.  4. 
notice  of  appeal  must  be  givex 
the  adjudication  and  making  oi 
dication  in  bastardy  is  made  at 
putative  father  and  the  roothi 
representatives)  are  present,  a 
convenient  time  from  which  tl 
entering  into  recognizances  sho 
is  to  nm  from  the  formal  draw 
is  a  time  of  which  the  putatii; 
know  nothing  until  the  twenty-f 
mother  of  the  child  might  be  < 
V.  The  Justices  of  Flintshire  {a 
doctrine,  I  think  it  cannot  be  s 


Mellor  J.     My  brother  Cn 

only  the  inconveniences  but  t 

(a)  15  L.  J.  M.  C.  fiO 
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counting  the  time  for  appealing  from  a  time  of  which        1868. 
the  party  who  means  to  appeal  may  be  ignorant^  or  from  "~^p^ 
the  service  of  the  order,  I  am  forced  to  the  conclusion      J<>»"«»- 
that  it  must  be  counted  from  the  making  of  the  order 
in  Court 

Rule  refused. 


RiCHENS,  appellant,  against  Wiggins,  respondent,  aatwrdt^, 


1.  The  proTiflion  of  Btat.  3  Q,  4.  c.  126.  m.  28.  32.,  which  ezempta    Tumjnk$, 
from  toll  on  turnpike  roads  carriages  employed  only  in  canying  manure,   Manure. 

and  enact  that  toll  shall  not  be  demanded  for  them  "  by  reason  only   Empty  baskets, 

of  any  basket  or  baskets,  empty  sack  or  sacks,  or  spade,  shovel,  or  fork   3  (r.  4.  c.  126. 

necessaiy  for  loading  or  unloading  such  manure  ac,  being  in  or  upon   s,  28. 

anjr  such  carriage  &c.,"  is  not  repealed  by  stat.  5  &  6  FT.  4.  c.  18.  s.  1.,    6  ^  6  ^.  4. 

which  enacts,  that  **  no  toll  shall  be  demanded  or  taken  on  any  turnpike  e.  18.  s,  1. 

road  for  or  in  respect  of  any  horse,  beast,  cattle,  or  carriage,  when 

employed  in  carrying  or  conveying  only  dung,  soil,  compost,  or  manure 

for  land,  (save  and  except  lime,)  and  the  necessary  implements  used  for 

filling  the  manure,  and  Uie  cloth  that  may  have  been  used  in  covering 

anv  hay,  clover,  or  straw  which  may  have  been  conveyed." 

2.  A  person  drove  through  a  turnpike  gate  a  cart  laden  with  garden 
produce,  packed  in  baskets,  paving  the  toll,  and  returned  the  next 
morning  with  the  cart  laden  with  manure  for  land,  on  the  top  of  which 
were  the  baskets  empty :  Held,  that  no  toll  was  demandable  on  account 
of  these  baskets  being  on  the  cart. 

rPHE  following  special  case  was  stated  for  the  opinion 

of  this  Court,  under  20  &  21  Vict.  c.  43.,  by  the 

magistrate  of  the  Hammersmith  Metropolitan  Police  Court. 

The  appellant,  Thomas  RichenSy  of  Isleworth^  market 
gardener,  summoned  ITiomas  Wiggins^  ot  Hammersmith, 
Turnpike  Gate,  toll  collector,  for  unlawfully  detaining 
a  sack  of  the  appellant. 

One  evening  the,  appellant's  servant  drove  through 
the  defendant's  gate  a  cart  laden  with  garden  produce 
packed  in  baskets,  and  paid  the  toll,  and  returned 
the  next  morning  with  the  cart  laden  with  manure 
for  land,  on  the  top  of  which  were  the  baskets  empty. 
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1863.        ^^  defendant  demanded  toll  on  account  of  these  baskets 

~"r being  on  the  cart.     The  servant  refosed  to  pay,  daim- 

▼.  ing  to  be  exempt  therefrom ;  whereupon  the  defendant 

seized  and  detained  the  sack. 

The  question  for  the  decision  of  the  Court  is,  whether 
the  toll  was  or  was  not  payable. 

The  case  set  out  stats.  3  G.  4.  c.  126.  ss.  32  and  28, 
and  5  &  6  W^.  4.  c.  18.  s.  1.,  and  proceeded : — 

For  the  appellant  it  was  contended  that,  since  the 
latter  Act  does  not  mention  the  former  Act,  the  pro- 
visions of  the  former  Act  with  respect  to  the  exemption 
of  carriages  conveying  manure  remain  in  force ;  but  the 
magistrate  thought  that,  in  order  to  carry  out  the  avowed 
object  of  the  latter  Act,  it  must  be  taken  to  qualify  the 
privilege  of  the  former  Act  so  far  as  regards  the  con- 
veyance of  articles  in  addition  to  and  with  a  load  of 
manure;  and  he  therefore  decided  that  the  toll  was 
payable,  and  dismissed  the  complaint. 

If  the  Court  decides  that  the  toll  was  not  payable, 
then  the  defendant  is  either  to  restore  the  sack  to  the 
appellant,  or  to  pay  him  2s.  as  the  value  thereof,  and  is 
also  to  pay  him  2s,  as  costs. 

Lushy  for  the  appellant — The  question  depends  on 
the  effect  of  stats.  8  G.  4.  c.  126.  s.  28.  and  5  &  6  fF.  4 
c.  18.  «.  1.  The  former,  which  was  passed  to  amend  the 
general  laws  for  regulating  turnpike  roads,  enacts,  ''  the 
owner  or  driver  of  any  waggon,  cart,  or  other  carriage 
laden  with  manure  for  land,  or  materials  for  any  turnpike 
road  or  highway,  passing  through  any  turnpike  gate,  or 
otherwise  passing  on  or  across  any  turnpike  road,  shall 
not  be  liable  to  pay  any  toll,  nor  shall  any  toll  be  de- 
manded for  such  carriage  so  laden,  or  the  cattle  drawing 
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the  same,  by  reason  only  of  any  basket  or  baskets,        1863. 
empty  sack  or  sacks,  or  spade,  shovel,  or  fork  necessary      Kichbws 
for  loading  or  unloading  such  manure  or  materials,      wxaaiirs. 
being  in  or  upon  any  such  waggon,  cart,  or  other  car- 
riage, in  addition  to  such  manure  or  materials,  if  the 
loading  thereof  is  substantially  manure  for  land,  &c.'' 

By  sect.  32,  '^  No  toll  shall  be  demanded  or  taken  &c., 
on  any  turnpike  road,  &c.,  for  any  horse,  beast,  or  other 
cattle  or  carriage  employed  in  carrying  or  conveying, 
or  having  been  employed  only  in  carrying  or  conveying 
on  the  same  day,  any  dung,  soil,  compost,  or  manure 
(save  and  except  lime)  for  improving  lands,  or  any 
ploughs,  harrows,  or  implements  of  husbandry  (unless 
laden  also  with  some  other  thing  not  hereby  exempted 
from  toll./'  The  latter  Act,  made  ^'  to  exempt  carriages 
carrying  manure  from  toU,^'  after  reciting  that  disputes 
had  arisen  as  to  the  exemption  from  toU  for  horses  or 
carriages  when  employed  in  carrying  or  conveying 
manure  for  improving  land,  enacts  in  sect.  1,  that "  no  toll 
shall  be  demanded  or  taken  on  any  turnpike  road  for 
or  in  respect  of  any  horse,  beast,  cattle,  or  carriage, 
when  employed  in  carrying  or  conveying  only  dung,  soil, 
compost,  or  manure  for  land,  (save  and  except  lime,) 
and  the  necessary  implements  used  for  filling  the 
manure,  and  the  cloth  that  may  have  been  used  in 
covering  any  hay,  clover,  or  straw  which  may  have  been 
conveyed.'^ 

The  first  of  these  enactments  is  not  repealed 
by  the  second.  Stat  3  G.  4.  c.  126.  s.  28.  exempts 
from  toll  any  load  which  is  substantially  composed 
of  manure,  although  accompanied  by  baskets  or  sacks, 
or  spade,  shovel  or  fork  '^  necessary  for  loading  or  un- 
loading^'  it.     These  latter  words  must  be  understood 
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with  reference  to  ''  spade^  shovel  or  fork^'^  and  not  as 
applicable  to  baskets  or  sacks.  Stat.  5  &  6  ^.  4.  e.  18. «.  1. 
does  not  take  away  the  exemption^  but  extends  it  to  any 
necessary  implements  for  that  purpose.  [^Blackburn  J. 
Manure  is  often  carried  in  baskets^  but  "  sacks''  are  also 
mentioned  in  the  statute.  Are  they  ever  used  for  the  pur- 
pose? CromptanJ.  Yes^  for  guano:  but  that  was  unknown 
when  the  Act  passed.  Hayes  Seijt^  contra.  Also  bone 
dust]  The  repealed  stat  13  G.  3.  e.  84.  s.  1.  enacted 
that  the  trustees  of  turnpike  roads  .might,  for  the 
receiving  of  toUs^  erect  machines  for  weighing  carts, 
waggons  or  carriages  "  conveying  of  any  goods  or  mer- 
chandise whatever ;"  and  order  &c.  "  all  and  every  or 
any  such  carriage  or  carriages,  which  shall  pass  loaded 
through  any  such  gate  or  bar,  to  be  weighed^  together 
with  the  loading  thereof."  And  by  stat.  14  G.  3.  c.  82. 
8.  3.,  also  repealed,  "  no  waggon,  cart,  or  carriage,  em- 
ployed only  jn  husbandry,  or  carrying  only  manure  or 
lime  for  the  improvement  of  land,  or  hay,  straw,  fodder,  or 
com  unthreshed  (excepting  hay  or  straw  carried  for  sale), 
shall  be  weighed  at  any  weighing  machine  now  erected 
or  hereafter  to  be  erected ;  &c.''  In  Chambert  v.  JEaves  'a) 
it  was  held  that  a  waggon  returning  from  London  loaded 
with  dung  was  not  liable  to  be  weighed  and  charged  for 
overweight  under  those  statutes,  by  carrying  home  two 
empty  bottles  and  an  empty  basket,  in  which  the  pro- 
duce of  husbandry  had  been  brought  from  the  country 
the  same  day.  Lord  Ellenborough  there  says,  pp.  394 — 5, 
"  If  the  waggoner's  frock  were  thrown  over  a  waggon 
loaded  with  manure,  would  that  render  it  liable  to  be 
weighed?  If  not,  it  is  not  every  thing  that  is  carried 
besides  the  manure  which  will  subject  the  owner  of 


(a)  2  Campb,  393. 


WlQQIHS. 


XXVL   VICTORIA.  967 

the  waggon  to  the  additional  duty.  *  *  *  Can  the  I868. 
empty  basket  and  bottles  be  considered  goods  and  mer-  Bichbhs 
chandize  within  the  meaning  of  the  Act  of  Parliament? 
I  think  not  Care  must  be  taken  that  the  Act  is  not 
evaded ;  but  if  the  load  substantially  consists  of  manure^ 
and  manure  only,  the  exemption  will  not  be  defeated  by 
an  article  being  tied  to  the  waggon,  which  cannot  be 
considered  as  goods  and  merchandize,  and  which  cannot 
produce  the  mischief  against  which  the  Legislature 
meant  to  provide.''     [He  was  then  stopped.] 

Hayes  Seijt.,  for  the  respondent. — The  words  in  stat. 
3  C  4  c.  126. «.  28.,  **  necessary  for  loading  or  unloading 
such  manure  or  materials,''  override  all  that  goes  before, 
and  consequently  refer  to ''  basket  or  baskets,  empty  sack 
or  sacks."  [Blachbum  J.  There  is  this  difficulty  in 
your  way.  Sect.  26  of  stat.  8  G.  4  c.  126.  enacts,  *'  in 
every  case  in  which,  under  any  Act  or  Acts  of  parliament 
relating  to  any  turnpike  road,  there  is  an  exemption 
firom  toll  or  duty  in  respect  of  any  horse,  mule,  ass, 
ox,  waggon,  cart,  or  other  carriage,  drawing  or  carrying 
any  dung,  mould,  marl,  or  compost,  of  any  nature  or  kind 
soever,  for  improving  or  manuring  the  land,  fee.,  such 
exemption  shall  be  deemed  to  extend  in  respect  of  every 
such  waggon,  cart,  or  other  carriage,  and  also  in  respect 
to  the  cattle  drawing  the  same,  going  empty  or  loaded 
only  with  implements  necessary  for  more  convenient 
carriage,  or  loading  or  unloading  such  lading,  or  return- 
ing empty,  or  with  such  implements  as  aforesaid,  having 
been  so  laden,  notwithstanding  the  said  waggon,  cart, 
or  other  carriage  shall,  for  the  purpose  aforesaid,  go  to 
or  return  from  any  parish  or  place  in  which  the  said 
turnpike  does  not  lie."    Here,  though  provision  is  made 
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1868.  for  implements  necessaiy  for  loading  or  unloading  the 
BioHKss  manure,  there  is  no  mention  of  baskets  or  sacks.]  That 
WiGoiNB.  section  was  meant  to  apply  to  carriages  going  empty  or 
loaded  only  with  the  necessary  implements.  HowcTcr 
this  may  be^  the  stat.  5  &  6  ^.  4  c.  18.  was  passed  to 
define  the  law  and  remove  the  doubts  which  existed 
under  the  former  Act.  [Blackburn  J.  Not  with  that  object 
alone^  as  appears  from  the  note  (a)  to  2  Chitiy^t  Statutes^ 
by  Welsby  and  Beavan,  p.  536^  2nd  ed.^  where  several  other 
Acts  are  referred  to.]  At  all  events  that  Act  drops  the 
doubtful  words  ''baskets^'  and  ^'sacks^'  used  in  the 
former^  and  narrows  the  limits  of  exemption  from  toll. 
[Bkickbum  J.  Sect.  3  enacts  that  "  it  may  be  lawful 
for  any  lessee  or  contractor  for  tolls  whose  lease  or  con- 
tract shall  not  expire  until  after  the  said  Ist  January,  1836> 
at  any  time  within  twenty-one  days  after  the  passing  of 
this  Act^  to  give  notice  to  the  derk  or  treasurer  of  such 
turnpike  road  of  his  or  her  intention  to  vacate  such  lease 
or  contract  on  the  said  1st  January,  1836^  upon  which 
day  such  lease  or  contract  shall  expire  accordingly.'' 
This  shews  that  the  Legislature  thought  they  were  cutting 
.  down  the  tolls  instead  of  narrowing  the  exemption  from 
tolL] 

Lush,  in  reply^  was  stopped  by  the  Court. 

Cromfton  J.  I  am  of  opinion  that  the  justice  was 
wrong  in  this  case.  He  puts  the  question  in  two  forms^ 
which  come^  however^  to  the  same  thing.  First,  Does 
Stat.  5  &  6  ^.  4.  c.  18.  s.  1.  qualify  stat.  3  G.  4.  c.  126. 
«.  28.  ?  And  Secondly,  Was  the  toll  taken  here  payable? 

The  case  depends,  in  the  first  instance^  on  the  construc- 
tion of  stat  3  6.  4.  e.  126.  s.  28.,  and,  secondly,  on 
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whether  that  section  is  repealed  by  stat  5  &  6  fT.  4.        1863. 
c  18.  «.  1.     Mr.  Lush  is  right  on  both  points.  Biohkhs 

On  the  first,  it  is  straining  words  to  contend  that,  wiqoins 
when  the  Legislature  say  that  toll  shall  not  be  demanded 
for  a  vehicle  conveying  manure  on  the  ground  that  it 
carries  baskets  or  empty  sacks,  those  words  only 
refer  to  baskets  or  sacks  used  for  loading  or  unloading 
the  manure.  It  would  be  an  extraordinary  thing  to 
charge  a  cart  with  toll  simply  because  it  is  bringing  back 
an  empty  basket  Therefore,  not  only  the  grammatical 
construction,  but  the  common  sense  construction,  of  this 
section  is  that  pointed  out  by  Mr.  Lush.  Besides,  I 
cannot  see  how  empty  baskets  could  be  used  for  the 
purpose  of  loading  or  unloading  manure. 

Then  the  second  Act  does  not  repeal  the  first.  A  statute 
cannot  be  repealed  without  express  words  or  necessary 
implication.  Here  are  no  repealing  words,  and,  as 
my  brother  Blackburn  has  pointed  out,  the  third  section 
shews  that  the  Legislature  considered  that  the  efiect  of  the 
exemption  in  the  first  section  would  be  to  put  the  toll 
contractors  in  a  worse  position  than  before.  Stat.  5  &  6 
W.  4.  c.  18.  s.  1.  enacts  that  ''no  toll  shall  be  demanded 
or  taken  on  any  turnpike  road  for  or  in  respect  of  any 
horse,  beast,  cattle,  or  carriage,  when  employed  in  carry- 
ing or  conveying  only  dung,  soil,  compost,  ot  manure 
for  land,  (save  and  except  lime,)  and  the  necessary  imple- 
ments used  for  filling  the  manure,  and  the  doth  that 
may  have  been  used  in  covering  any  hay,  clover,  or  straw, 
which  may  have  been  conveyed.'^  The  first  part  of  the 
addition  applies  to  implements  for  filling  the  manure; 
for  the  cloth  used  in  covering  hay,  &c.,  is  not  equivalent 
to  the  empty  baskets  and  sacks  mentioned  in  the  former 
Act,  and  in  any  event  could  not  be  an  implement  for 
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2g63.  loading  or  unloading.  These  two  sections  must,  therefore^ 
j^jjggjj3  stand  together,  although  I  do  not  know  whether  the 
W,Q«H..     I^egislaturemenntit. 

Blackburn  J.  I  also  am  of  opinion  that  the  decision 
of  the  justice  was  wrong.  I  agree  with  mj  brother 
Crompton  that  the  question  depends  on  the  construction 
of  sect.  28  of  3  6?.  4.  c.  126.  The  Legislature  having 
thought  fit  in  sect.  32,  for  a  reason  intelligible  enough, 
namely,  the  encouragement  of  agriculture,  to  exempt 
manure  generally  from  toll,  passed  sect  28^  which  we 
must  construe  with  reference  to  the  ordinary  course  of 
business. 

In  practice,  when  a  person  sends  agricultural  produce 
to  a  town,  that  is  the  most  convenient  time  for  bringing 
back  manure.  But  everybody  knows  that  when  a 
person  sends  ordinary  agricultural  produce,  such  as 
wh^t  or  potatoes,  to  a  town,  he  sends  it  in  sacks  or 
baskets,  and  he  has  to  bring  them  back  empty ;  and  the 
Legislature  seem  to  have  thought  that  those  things 
should  have  the  privilege  of  manure  in  being  exempt 
from  toll.  The  argument  of  my  brother  Hayes  is  that 
this  must  be  restricted  to  baskets  necessary  for  loading 
or  unloading  the  manure ;  and  that  empty  sacks  must 
also  mean  empty  sacks  necessary  for  that  purpose.  But 
that  would  make  nonsense  of  the  Act.  For  how  can 
empty  sacks  be  used  for  ^'  the  loading  and  unloading 
of  manure'^?  Taking  this  to  be  so,  is  that  enact- 
ment repealed?  I  do  not  see  it.  According  to 
its  preamble  the  object  of  stat.  5  &  6  fFl  4.  c.  •  IB. 
was  to  put  an  end  to  disputes  relative  to  exemption 
from  toll, — according  to  my  brother  Haye$  it  was  to 
subject  carriages  carrying  manure  to  toll  from  which 
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they  were  exempt.    Then  looking  at  the  body  of  the        1883. 
Act,  we  shall  see  that  the  Legislature  thought  its  object       mcHEHs 
was  to  exempt  from  tolls;— it  is  an   aflirming,  not  a      Wiggim 
repealing  enactment     The  Legislature,  in  5  &  6  W^  4. 
c.  18.,  were  not  thinking  of  3  G.  4.  c.  126.  «.  18.  at  all ; 
but  if  they  were,  there  are  no  words  to  shew  that  the 
exemption  in  the  former  Act  was  intended  to  be  taken 
away. 

Mellor  J.  I  am  of  the  same  opinion.  I  was  rather 
struck  at  first  with  the  suggestion  of  my  brother  Hayes 
arising  out  of  the  recital  to  stat.  5  &  6  ^.  4.  c.  18.,  and 
also  from  the  expression  in  stat.  3  G.  4.  c.  126.  «•  28. ^ 
that  the  implements  there  spoken  of  must  be  understood 
as  implements  used  for  loading  or  unloading  manure. 
But,  on  looking  carefully  at  that  section,  I  am  satisfied 
that  my  brothers  are  right  in  the  construction  they  have 
put  upon  it,  and  that  any  other  would  be  a  strained  one. 
Then  there  is  no  real  ground  for  contending  that  the 
second  Act  by  implication  repeals  the  first  When  we 
look  at  sect  3  of  the  latter  in  connexion  with  the  title 
of  the  statute  we  shall  see  that  it  was  passed  in  conse- 
quence of  disputes  having  arisen  on  the  meaning  of  other 
statutes  as  well  as  the  3  (?.  4.  c.  126. ;  and  that  the 
object  of  the  Legislature  was  to  increase  the  exemptions 
fit)m  toll  rather  than  to  narrow  them. 

Judgment  for  the  appellant 


BND   OF   EASTER   TERM. 


VOL.  Itl.  3    R  B.    &    S. 


INDEX. 


ABANDONMENT. 
See  Insurance^  Marine^  Y. 

ABATEMENT  OF  NUISANCE. 
See  Nuisancey  III.  VI. 

ACCEPTOR. 
See  BiU  of  Exchange,  III.  IV.  V. 

ACCIDENTAL  DESTRUCTION, 
See  Contract,  VIIL 

ACCOMMODATION  WORKS. 
See  Company,  Railway, 

ACCORD  AND  SATISFACTION. 
See  Pleading,  II. 
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On  administration  bond.     See  Probate 
Act, 

Against    Judge.     See    Judge,    Action 
against. 

Against  justice.    See  Rate,  Church, 

On  judgment. 

3  b2 


Where  an  action  is  brought  upon  a 
judgment  for  a  sum  not  exceeding  20L 
for  the  purpose  of  enabling  the  plamtifl^ 
bj  adding  the  costs  to  the  sum  recovered 
bj  the  judgment,  to  recover  a  sum  ex- 
ceeding 20^,  and  so  to  issue  a  capias  and 
defeat  the  object  of  stat.  7  &  8  Vict.  c. 
96.  s.  57,,  the  discretion  of  the  Court 
under  stat.  43  O.  3.  c.  46.  s.  4.  as  to 
granting  costs  to  the  plaintiff  is  not 
taken  awav  bj  the  later  statute,  but 
they  will  be  guided  in  the  exercise 
of  that  discretion  by  its  provisions. 
Dickinson  v.  AngeU,  840. 

For  nuisance.    See  Nuisanoey  I.  II.  V. 

Against  Railway  Company.    See  Com^ 
pony.  Railway. 

Against  shareholders.     See   Company^ 
Joint  Stock,  and  Mining,  1, 

Second. 

On  the  trial  of  an  action  for  libel 
in  the  C.  B.,  to  which  a  justification  was 
pleaded,  the  plaintiflf^s  counsel,  after  his 
reply,  elected  to  be  nonsuited.  The 
plaintiff  then  brought  an  action  in  this 
Court  for  the  same  libels  and  on  the  13th 
January  delivered  a  declaration,  which 
was  the  same  as  in  the  first  action.  On 
the  1 4th  January  the  defendant's  costs 
in  the  first  action  were  taxed.  On  the 
21st  he  obtained  time  to  plead.    On  the 
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AIDING  AND  ABETTING. 


22d  he  took  out  a  summons  to  stay  pro- 
ceeding^ in  the  action  until  the  plaintiff 
had  paid  the  costs  of  the  first  action  and 
given  security  for  the  costs  of  the  second. 
On  the  24th  the  Judge  indorsed  the 
summons  ^'  No  order,  without  prejudice 
to  any  application  to  the  Court.  On 
the  30th  a  rule  in  similar  terms  was 
obtained  and  served  upon  the  pluntiff*s 
attorney.  In  the  meantime  the  defend* 
ant  had  pleaded,  his  plea  being  the  same 
justification,  and,  issue  being  joined,  the 
plaintiff,  on  the  28th,  gave  notice  of 
trial,  and  delivered  briefs  to  counsel 
before  the  service  of  the  rule.  When 
the  plaintiff  commenced  the  first  action 
he  was  bankrupt,  and  his  discharge  had 
been  suspended  for  one  year  from  the 
13th  May^  1862,  with  protection  for  one 
month.  The  Court,  in  the  exercise  of 
its  discretion,  made  the  rule  absolute  for 
staying  proceedings ;  but  discharged  so 
much  of  it  as  related  to  security  for 
costs.    Prowse  v.  Loxdale^  896. 
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ADMINISTRATION  BOND. 
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ASSAULT. 
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ASSIGNEES  OF  BANKRUPT. 
See  Bankruptcy^  U.  VI.  VIL 

ASSIGNMENT  TO  CREDITOR. 
See  Probate  Act. 

ASSURANCE. 
See  Insurance. 

ATTORNEY,  OFFICE  OF. 
See  Municipal  Corporations. 

AVERAGE. 
See  Insurance^  Marine^  VIII. 

AVERMENT,  DESCRIPTIVE. 
See  Warranty,  IV.  V. 

BAIL. 

Sec  Garnishee. 

BANKRUPTCY. 

I.  Where  an  act  of  bankruptcy,  under 
24  &  25  Vict.  c.  134.  s.  72.,  takes  place 
afler  an  execution  issued  against  the 
party  and  a  seizure  of  his  goods,  but 
before  a  sale  takes  place  under  it,  the 
execution  is  not  put  an  end  to  by 
12  &  13  Vict.  c.  106.  s.  133.  Edwards 
and  another  ▼.  Scarsbrook,  280. 

II.  After  issue  had  been  joined  and 
notice  of  trial  given  in  an  action  on  a 
bill  of  exchange,  the  defendant  obtained 
a  Judge*s  order  for  a  commission  to 
examine  witnesses  abroad,  on  payment 
into  Court  of  a  portion  of  the  plamtifTs 
claim.  The  money  was  paid  in  accord- 
ingly, but  the  commission  was  not  acted 
on.  The  defendant  having  subsequently 
become  bankrupt,  and  his  assignees  ap- 
pointed,  the  plaintiff  obtained  leave  to 
proceed  with  the  action,  which  was  tried, 
and,  the  defendant  not  appearinss  a  ver- 
dict was  given  for  the  plaintiff:  held, 
that  the  plaintiff  was  entitled  to  tho 


money  which  had  been  paid  into  Court, 
and  that  he  was  not  deprived  of  this 
right  by  The  Bankrupt  Act,  12  &  13 
vict.  c.  106.  s.  184.  Murray  and  another 
▼.  Arnold^  287. 

III.  Semble^  that  the  plaintiff  was  not 
in  the  position  of  a  creditor  **  having 
security  for  his  debt**  within  that  sec- 
tion :  dubitante  Blackburn  J.    Id. 

IV.  After  the  passing  of  the  statute 
24  &  25  Vict.  c.  134^  to  amend  the  law 
of  bankruptcy  and  insolvency,  a  person 
resident  within  the  jurisdiction  of  the 
B.  District  Court  of  Bankruptcy,  being 
in  gaol  at  C.  out  of  that  district,  peti- 
tioned  in  form&  pauperis  under  sect.  98 
for  adjudication  of  bankruptcy  against 
himself,  his  debts  exceeding  300/.  The 
Judffe  of  the  County  Court  at  C.  (called 
for  distinction  the  Gaol  County  Court) 
adjudicated  him  bankrupt,  and  made  aa 
order  under  sect.  94  to  transfer  the  pro- 
ceedings to  the  County  Court  of  S.,  the 
district  in  which  he  had  resided  for  six 
calendar  months  before  filing  his  peti- 
tion (called  for  distinction  the  Home 
County  Court.)  The  Judge  of  that  Court 
having  refused  to  adjudicate,  as  the  debts 
of  the  bankrupt  exceeded  300/.:  held 
that  he  was  riffnt,  as  that  Court  had  no 
jurisdiction.  Ex  parte  Coombs^  a  Bank* 
rupt,  296. 

V.  Quare,  whether  the  petition  ought 
to  have  been  presented  to  the  District 
Court  of  Bankruptcy  at  B. :  and,  if  not, 
what  proceedings  oucht  to  have  been 
taken  after  the  adjudication  in  bank- 
ruptcy by  the  Gaol  County  Court  P    Id, 

VI.  The  Bankrupt  Law  Consolidation 
Act,  1849,  12  &  13  Vict.  c.  106.,  enacts, 
in  its  129th  section,  that  *^no  distress 
for  rent  made  and  levied  afler  an  act  of 
bankruptcy  upon  the  goods  or  effects  of 
any  bankrupt,  whether  before  or  afler 
the  issuing  of  the  fiat  or  the  filing  of  the 
petition  for  adjudication  of  bankruptcy, 
shall  be  available  for  more  than  one 
year's  rent  accrued  prior  to  the  date 
of  the  fiat  or  the  day  of  the  filing  of  such 
petition  :"  Held  that,  in  order  to  bring 
a  case  within  this  enactment,  the  act  of 
bankruptcy  must  be  one  to  which  the 
title  of  the  assignees  could  relate.  PauU 
and  another  J  Assignees^  jrc.,  v.  Be^  537. 


066 


BASTARDY  ORDER. 


BILL. 


Vn.  On  the  27th  March,  1861,  J.  P. 
committed  an  act  of  bankruptcy  under 
The  Bankrupt  Law  Consolidation  Act, 
1849,12&13Fu:/.c.l06.«.67.,bymaking 
a  fraudulent  conveyance  of  all  his  goods 
and  chattels  to  A.  JB.,  his  landlord,  but 
no  attempt  was  made  by  any  creditor  to 
obtain  an  adjudication  upon  it,  nor  did 
it  appear  that  there  was  any  creditor 
who  could  have  done  so.  On  the  11th 
October,  the  day  from  and  after  which 
The  Bankruptcy  Act,  1861,  24  &  25 
Vici,  c.  134.,  came  into  operation,  A.  B. 
made  a  distress  on  the  goods  of  J.  P.  for 
four  years'  rent;  and,  on  the  17th  Oc- 
tober,  J,  P.,  who  was  not  a  trader,  was 
adjudicated  bankrupt  on  his  own  peti- 
tion under  sects.  86,  87  of  the  last  men- 
tioned Act,  and  assignees  appointed : 
held,  that  the  title  of  the  assignees  could 
not  relate  back  to  the  act  of  bankruptcy 
in  the  preceding  Jfarchf  and  conse- 
quently, the  129th  section  of  the  first 
mentioned  statute  did  not  apply.    Id. 

BASTARDY  ORDER. 

I.  Stat.  7  &  8  Vict.  c.  101.  «.  4.  enacts 
that,  "within  twenty -four  hours  afler 
the  adjudication  and  making  of  any 
order'*  in  bastardy,  the  putative  father 
may  give  notice  of  appeal  to  the  Quarter 
Sessions :  Held,  that  this  time  must  be 
counted  from  the  oral  adjudication  of 
the  justices  in  petty  Sessions,  and  not 
from  the  time  when  the  formal  order  is 
signed  by  them  ;  overruling  Ref^.  v. 
The  Justices  of  Flintshire,  15  2.  J.  M.  C. 
60  ;  10  Jur.  475.  Ex  parte  Johnson,  947. 

IL  Quar-e,  whether  the  formal  order 
must  be  sumed  by  all  the  justices  at  the 
same  time  ?    Id. 

III.  QiuBre,  whether  a  verbal  notice 
of  appeal  is  sufficient  under  this  sec- 
tion?   Id. 

BILL. 
Of  exchange. 

L  In  an  action  by  indorsee  against 
indorser,  it  appeared  that  the  defendant, 
upon  being  told  that  the  holders  of  the 
bill  were  about  to  take  proceedings 
against  him  on  it,  said  that  he  would 
pay  the  bill  if  time  to  pay  it  were  given 


him  :  Held  evidence  from  which  the  jury 
might  infer  that  he  had  waived  the  right 
to  notice  of  dishonour.  Woods  and  othert 
V.  Dean,  101. 

II.  A  declaration  alleged  that  A.,  in 
parts  beyond  the  seas,  made  a  bill  of 
exchange  in  four  parts,  and  directed  the 
same  to  B.,  in  parts  beyond  the  seas, 
and  thereby  required  him  at  sixty  days 
si^ht  of  that  first  of  exchange,  second, 
third,  and  fourth  of  the  same  tenor  and 
date  being  unpaid,  to  pay  to  C.  or  order 
2500  dollars.  It  then  set  forth  a  similar 
bill  of  the  same  date  for  2480  dollars, 
and  also  a  similar  one  of  the  same  date 
for  1250  dollars.  It  then  averred  that 
the  payees  of  the  bills  respectively  in- 
dorsed them  to  £).,  who  indorsed  them 
respectively  to  the  defendant,  who  sold 
the  bills  respectively  to  E.,  and  indorsed 
to  him  the  firsts  of  the  bills  respectively, 
and  E.  indorsed  them  respectively  to  the 

Elaintiff;  and  the  plaintiff,  being  the 
older  of  those  firsts  of  the  bills,  trans- 
mitted them  to  be  presented  to  the 
drawees  for  sight  and  acceptance  of 
those  firsts,  and  the  same  were  by  acci- 
dent lost  in  the  course  of  such  transmis- 
sion, so  that  they  could  not  be  presented 
for  such  sight  and  acceptance,  of  all 
which  the  defendant  haa  notice;  and 
thereupon  the  plaintiff  required  the  de- 
fendant to  deliver  to  him  the  seconds, 
thirds,  and  fourths  of  the  bills  :  but  the 
defendant  would  not  deliver  the  same, 
whereby  the  plaintiff  was  prevented  from 
presenting  the  bills  for  sight  and  accept- 
ance within  the  time  dnrine  which  they 
could,  according  to  the  laws  of  the 
country  in  which  they  were  drawn  and 
made  payable,  have  been  presented,  and 
the  same  thereby  became  worthless  and 
void,  and  the  plaintiff  was  deprived  of 
the  value  and  amount  thereof.  The  de- 
fendant i^eaded  that  D.  indorsed  to  him 
the  firsts  of  the  biUs  of  exchange  re- 
spectively, and  never  did  indorse  to  him 
the  seconds,  thirds,  and  fourths  of  them, 
and  never  did  deliver  to  him  those 
seconds,  thirds,  and  fourUis;  and  that 
E.  did  not,  at  the  time  of  the  sale  and 
indorsement  by  the  defendant  to  him,  or 
until  lon^  afler  the  indorsement^y  E. 
to  the  plaintiff,  and  long  afler  the  alleged 
loss,  reauire  the  defendant  to  deliver 
to  him  the  seconds,  thirda,  and  fourths : 
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averment,  that  tbe  defendant  never,  at 
anj  time,  had  in  his  possession  or  control 
the  seconds,  thirds,  and  fourths,  and 
that  he  was  wholly  unable  to  obtain 
possession  of  them.  Held,  that  the  de- 
claration disclosed  no  cause  of  action. 
Pinard,  Director,  ^c^  t.  Klockmann  and 
another^  388. 

UI.  Per  Cromptofi  J.  The  plea  was 
bad  also.    Id. 

IV.  Semble^  that  the  defendant  was 
not  estopped  from  setting  up  the  matters 
alleged  m  the  plea.    Id. 

y.  Declaration  bj  the  executor  of 
B.  upon  a  bill  of  exchange  purpcurting 
to  be  drawn  by  A,  and  accepted  bjr  the 
defendant,  and  indorsed  bj  A.  to  B. 
Flea,  that  A.  did  not  indorse  the  bill.  It 
appeared  that  il.,  who  was  possessed  of 
goods,  bein^  the  stock  in  trade  upon  his 
premises,  died  intestate  and  indeoted  to 
the  defendant  and  other  persons;  and 
it  was  arranged  between  B.  and  tiie  de- 
fendant, who  were  two  of  his  next  of 
kin,  that  the  defendant  should  take 
possession  of  the  eoods  and  accept  a  biU 
of  exchange  for  their  value,  purporting 
to  be  drawn  and  indorsed  by  A.  The 
goods  were  accordinsly  delivered  to  the 
defendant,  and  the  bill  declared  upon 
was  drawn  and  indorsed  to  the  plaintiff 
by  procuration  in  the  name  of  ii.,  and 
accepted  by  the  defendant.  Held,  that 
the  defendant  could  not  be  allowed  to 
set  up  as  a  defence  to  the  action  that  the 
bill  was  not  indorsed  by  A,  Ashpitel^ 
jtxeeuiar  qf  James  Peto^  v.  Brjfan^  474. 

Of  sale. 

By  deed  made  on  the  S(Hh  January^ 
1860,  in  consideration  of  410^  lent  to 
the  plaintiff  by  the  defendant,  the  plain- 
tiff assigned  certain  household  furniture, 
farming  stock,  and  goods  and  chattels 
and  future  personal  estate  and  effects  to 
the  plaintiff,  subject  to  a  proviso  for 
redemption  if  the  plaintiff  should  pav 
to  the  defendant  410/.  **on  the  30th 
January^  1870,  or  at  such  earlier  day  or 
time  as  the  defendant,  or  his  attorney  or 
agent,  should  appoint  for  payment  thereof, 
by  notice  in  writing,  sent  by  post  or  de- 
livered to  or  lefl  at  the  house  or  last 
known  place  of  abode**  of  the  plaintiff; 


with  a  power  of  immediate  entry  and 
sale  on  default  of  payment  contrary  to 
the  proviso  and  tne  true  intent  and 
meaning  of  the  deed;  and  there  was  a 
proviso  that  until  default  the  plaintiff 
should  hold  possession  and  use  the  goods, 
chattels  ana  effects,  without  any  hin- 
drance or  disturbance  by  the  defendant. 
The  defendant,  at  noon  of  the  20th 
February,  1860,  gave  the  plaintiff  notice 
to  pay  the  money  to  him  at  half  past 
twelve  of  the  same  day,  and  at  that 
time,  the  plaintiff  not  paying  the  money, 
seized  the  plaintiff*s  ffoods,  and  after- 
wards sold  them :  Held,  that  the  notice 
under  the  proviso  must  be  reasonable, 
and  that  the  notice  given  by  the  defend- 
ant was  not  given  in  a  reasonable  time. 
Brighty  v.  Norton^  305. 

See  Gcurt,  CaiOempt  of. 


BIRTH  IN  WORKHOUSE. 
See  Pauper^  Removal  of^  I. 


BONA  FIDE. 

See   Defamation^   Libels  IL     Pate, 
Church. 


BOND,  ADMINISTRATION. 
See  Probate  Act. 

BOROUGH. 

See  Rate,  County.    Municipal  Corpora- 
turn*. 

BRICKS,  BURNING. 
See  Nuisance^  IL 

BRIDGE. 
See  Metropolie  Local  Management  Act^  I. 

CANAL  COMFANY. 
See  Nuisance,  V.  Public  Health  Act,  IIL 
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CAPIAS. 


CAPIAS. 
See  Actiou  on  Judgment 

CASE,  TRANSMISSION  OP,  TO 
SUPERIOR  COURT. 

See  Juitice  of  the  Peace^  UL  IV. 

CESTUI  QUE  TRUST. 
See  Copyhold^  II. 

CHARTER  PARTY. 
See  Warrxmijf. 

CHECQUE. 
See  Contract^  I. 

CHILD. 
Under  sixteen.     See  Pauper  Lunatic, 

I.  n.  in. 

Employment  of.    See  Print' Worki. 

CHURCH. 
Rate.  See  Raie,  Church. 
Warden.    See  ParUh. 

CLERK. 

Of  the  peace.    See  Justice  of  the  Peace^ 
LU. 

To  justice  of  the  peace.    See  Justice  of 
the  Peace. 

COCKFIGHTING. 
See  Cruelty  to  Animals. 

COMMISSIONERS  OF  SEWERS. 
Bee  Water. 

COMMON  LAW  PROCEDURE 
ACT,  1854. 

See  Garnishee, 
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dation  Act,  1845, 8  &  9  Vict.  c.  20.  «.  68., 
the  Companj  shall  make  and  maintain 
^*  for  the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining  the 
railway,**  among  other  works,  **  AU  ne- 
cessary arches,  tunnels,  culverts,  drains, 
&c ,  either  over  or  under  or  by  the  sides 
of  the  railway,  of  such  dimensions  as  will 
be  sufficient  at  all  times  to  convey  the 
water  as  clearly  from  the  lands  lying  near 
or  affected  by  the  railway  as  before  the 
making  of  the  railway,  or  as  nearly  so 
as  may  be ;  and  such  works  shall  be 
made  from  time  to  time  as  the  railway 
works  proceed.**  By  sect.  69,  *'  If  any 
difference  arise  respecting  the  kind  or 
number  of  any  such  accommodation 
works,  or  the  aimensions  or  sufficiency 
thereof,  or  respecting  the  maintaining 
thereof,  the  same  shall  be  determined 
hj  two  justices,  &c.'*  The  owners  of 
mines  extending  under  a  railway,  which 
had  been  made  by  a  railway  domjpany 
under  the  powers  of  their  Act,  A  W.  4. 
c,  XXX iv.,  wnich  contained  similar  pro- 
visions with  the  8  &  9  Vict,  c,  20.,  ^ave 
notice  to  the  Company  in  1858  of  their 
intention  to  work  the  mine  under  the 
line  of  railway,  and  the  Company  de- 
clined or  neglected  to  purchase.  At 
this  point  the  line  of  riulway  was  in  a 
deep  cutting,  and  the  Company  had 
made  drains  upon  the  line  for  the  pur- 
pose of  carrying  off  the  water  which  fell 
upon  the  railway,  and  ran  from  the  sides 
or  the1l\itting.  The  working  of  the  mine 
had  caused  the  land  on  which  the  rail- 
way was  constructed  to  sink,  so  that  the 
Company  were  compelled  to  fill  up  such 
sinkings  in  order  to  preserve  the  level 
of  the  railway,  and  thereby  the  drains 
had  become  in  some  places  choked  up, 
and  the  water  percolated  through  the 
broken  strata  and  through  the  cinders 
used  by  the  Company  for  filling  up  the 
sinkings,  and  so  passed  into  the  mines. 
Held,  that  these  drains  were  not  accom- 
modation works  within  sects.  68  and  69 
of  8  &  9  Vict,  c,  20.  The  Queen  v.  Fisher 
ondGough,  191. 

II.  A  riulway  Company  were  autho- 
rized by  Act  of  Parliament  to  construct 
a  branch  railway  tunnel  under  land  on 
part  of  which  were  erected  a  manufactory 
and  buildings  connected  therewith,  of 
which  K.  was  owner  in  fee.  In  1848,  K. 


made  a  claim  against  the  Company  for 
compensation  under  The  Lands  Clauses 
Consolidation  Act,  1845, 8  k  9  Vict,  c.  18. 
The  claim  was  referred  to  arbitration ; 
and  on  the  6th  AprU^  1848,  the  arbi- 
trators made  an  award,  by  which,  afler 
reciting  that  it  had  been  agreed  that  the 
amount  to  be  paid  *^  for  the  right  to 
construct  and  for  ever  maintain  the  said 
branch  railway  or  tunnel  underneath 
the  said  hereditamenta  and  premises, 
and  for  the  purchase  of  the  site  of  the 
said  branch  railway  or  tunnel,  and  in 
full  compensation  for  all  damage  or  in- 
jury to  be  sustained  by  reason  of  the 
construction**  thereof,  should  be  left  to 
arbitration,  they  awarded  that  the  Com- 
pany should  pay  unto  K,  the  sum  of 
126i.  *^  as  compensation  for  the  right  to 
construct  and  for  ever  maintain  the  said 
branch  railway  or  tunnel  underneath 
the  said  hereditaments  and  premises, 
and  for  the  purchase  of  the  site  of  the 
said  tunnel,  and  in  full  for  compensation 
for  all  damage  and  injury  sustained  by 
him  by  the  construction  thereof.**  By 
deed  of  grant,  dated  November  7th,  1848, 
reciting,  amons  other  thinss,  the  passing 
of  the  special  Acts  of  Parliament  re- 
lating to  the  railway,  and  the  agreement 
to  refer,  and  the  award,  X.,  in  considera- 
tion of  the  sum  therein  mentioned,  which 
he  acknowledged  to  be  "  in  full  for  the 
purchase  of  the  site  of,  and  the  right  to 
construct,  maintain,  and  use  the  said 
tunnel  underneath  the  pieces  or  parcels 
of  land  and  hereditaments,**  granted  to 
the  Company  **  the  site  of,  and  full  and 
free  liberty,  power  and  authority .... 
to  bore,  dig  out,  excavate,  make,  and 
construct  uie  said  branch  railway  or 
tunnel**  underneath  the  said  pieces  or 
parcels  of  land,  **  together  with  the  full, 
free,  exclusive  and  uninterrupted  right 
and  liberty,  at  all  times  for  ever  here- 
afler,  to  use,  enjoy,  uphold,  maintain 
and  repair  the  tunnel  and  branch  rail- 
way, and  the  site  thereof,**  to  hold  the 
said  liberty  and  all  other  the  premises 
**  for  the  purposes  of  the  several  Acts 
of  Parliament  relating  to  the  said  rail- 
way, freed  and  discharged  from  all  claims 
and  demands  whatsoever  of  or  by**  K, 
his  heirs,  &c.  Subsequently  the  branch 
railway  or  tunnel  was  opened  for  traffic 
in  1849,  and  serious  inmries  were  from 
time  to  time  sustained  by  the  buildings 


970 


COMPENSATION. 


CONTRACT. 


and  the  manufactory  caused  by  the  sub- 
aidence  of  the  surface  consequent  upon 
the  construction  of  the  tunnel  in  such  a 
soil  (the  stratum  through  which  it  passed 
at  this  point  of  its  course,  and  upon 
which  the  premises  stood,  consisting  of 
clay  and  loose  earth),  and  by  the  vibra- 
tion resulting  from  the  passing  of  heavily 
laden  and  other  trains  along  the  tunnel, 
'*  or  by  one  of  such  causes.      Held : 

1.  That  K,  could  maintain  no  action 
against  the  Company. 

2.  That  K.  was  not  entitled  to  com- 
pensation under  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict, 
e.  18.  «.  68.  Croft  v.  The  London  and 
NorA  WesUm  Railioay  Company^  436. 

See   also  Rate^  Poor^  II.,  and  Public 
HeaUh  Act,  III. 


COMPENSATION. 
See  Water.     Company,  Baihoay, 

COMPOSITION,  EXPLOSIVE. 
See  Ounpavoder. 

CONDITION. 
See  Contract,  L  VIIL,  Warranty,  1.  IV. 

CONFUSION  OF  GOODS. 
See  Conversion, 

CONSENT  OF  JUDGE. 
See  Vexatious  Indictments^  I. 

CONSIDERATION,  FAILURE  OF. 
See  Contract,  IL 

CONSTRUCTION  OF  CONTRACT. 

See  Contract,  VII.  IX.    Judge  and 
Jury. 

CONTEMPT  OF  COURT. 
Sec  Court,  Contempt  of. 


CONTRACT. 

I.  Where  a  party,  by  means  of  a  false 
pretence  or  a  promise  or  condition  which 
he  does  not  fulfil,  procures  another  party 
to  give  him  a  note  or  cheaue  or  ac- 
ceptance in  favour  of  a  third,  to  whom 
he  pays  it,  and  who  receives  it  bonft  fide 
for  value,  the  giver  remains  liable  on  the 
note,  &c. ;  because  his  acceptance  im- 
ports value  and  liability  primft  facie, 
and  he  can  only  relieve  himself  from  his 
promise  to  pay  the  holder  by  shewing 
that  he  is  not  holder  for  value,  or  that 
he  received  the  instrument  with  notice 
or  not  bon&  fide.    Watson  v.  Russell,  34. 

n.  The  defendant  chartered  a  ship  to 
K.  at  a  certain  rate  per  week,  to  be 
paid  every  four  weeks  m  advance.  On 
the  second  payment  becoming  due,  K. 
received  from  the  plaintiff,  through 
whom  he  had  sub-chartered  the  ship  to 
B,,  a  cheque  for  half  the  amount  due, 
payable  to  the  order  of  the  defendant, 
upon  the  terms  that  K.  should  inform 
the  defendant  that  the  advance  was  made 
in  consideration  that  the  ship  should  be 
allowed  to  perform  the  charter.  K, 
paid  the  cheque  to  the  defendant ;  but 
omitted  to  inform  him  of  the  terms  on 
which  it  had  been  given,  and  he  had  no 
notice  of  them ;  and,  the  remainder  of 
the  money  being  unpaid,  the  de&ndant, 
who  had  obtained  cash  for  the  cheque, 
stopped  the  ship  :  Held, 

rer  Crompton,  Blackburn  and  MeUor 
J  J.,  that  an  action  for  money  had  and 
received  to  recover  the  amount  of  the 
cheque  was  not  maintainable  by  the 
plaintiff  a^nst  the  defendant,  as  there 
was  no  privity  between  them,  and  that 
the  action,  if*^  any,  ought  to  have  been 
brought  by  K. 

Per  Cockbwm  C.  J.,  that  the  plaintiff 
was  entitled  to  recover  back  so  much  of 
the  amount  of  the  cheque  as  no  con- 
sideration had  been  given  for,  in  con- 
sequence of  the  defenc&nt  having  stopped 
the  ship.    Id. 

III.  The  defendants  had  become  re- 
sponsible, as  del  credere  aeents,  for  the 
purchase  of  a  cargo  of  wheat  of  from 
1800  to  2000  quarters,  to  be  shipped 
at  the  price  of  oOt.  per  quarter  free  on 
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board  at  Taganrog,  **and  inclading 
freiffht  and  insurance  to  any  safe  port  in 
the  United  Kingdom."  "  rayment  cash 
in  London  in  exchange  for  shipping 
documents.**  Plaintiffs  tendered  the  fol- 
lowing shipping  documents  of  a  cargo 
answering  the  description  in  the  con- 
tract :  a  charterparty ;  a  bill  of  lading 
and  provisional  invoice,  in  both  of  which 
the  cargo  was  stated  to  be  1850  quarters, 
at  60s.  per  quarter,  4626/.,  less  freight, 
at  IQs,  9d.  per  quarter,  1001/.  10«. ;  and 
a  policy  of  insurance  effected  on  the 
cargo  valued  at  3600/.  On  behalf  of 
the  plaintiffs  evidence  was  given,  which 
was  not  contradicted,  that  the  policy 
tendered  was  sufficient  to  protect  the 
interest  of  the  shipper  of  the  cargo  at 
the  time  of  shipment.  In  an  action 
against  the  defendants  for  not  paying  or 
procuring  from  their  principal  pavment 
of  the  price  of  the  cargo,  tney  pleaded 
that  plaintiffs  were  not  ready  and  willing 
to  tender  nor  did  they  tender,  *'  the 
usual  shipping  documents**  according  to 
the  contract :  Held,  that  whether  the 
plaintiffs  had  so  tendered  was  a  question 
for  the  jury.  Tamvaco  and  others  v. 
Lucas  and  others,  89. 

IV.  Declaration  for  work  done.  Plea, 
that  the  work  was  done  under  a  contract 
by  which  the  plaintiff  agreed  to  execute 
the  work  to  the  satisfaction  of  the  de- 
fendants or  their  agent,  with  a  proviso 
that  if  the  works  should  not  proceed  as 
rapidly  and  satisfactorily  as  required  by 
the  defendants  or  their  agent,  they 
should  have  full  power  to  enter  upon 
and  take  possession  of  the  works,  and 
pay  whatever  number  of  men  might  be 
left  unpaid  by  the  plaintiff,  and  might 
set  to  work  whatever  number  of  men 
they  might  consider  necessary,  and  that 
the  amount  so  paid,  and  the  costs  of  the 
men  so  set  to  work,  should  be  deducted 
from  an^  moneys  that  might  be  due  to 
the  plamtiff;  and  that  the  defendants, 
having  acted  on  the  proviso,  claimed  to 
deduct  the  costs  incurred  by  them  in 
satisfaction  of  the  plaintiff*s  demand. 
Replication,  that  the  works  did  proceed 
as  rapidly  and  satisfactorily  as  the  defen- 
dants reasonably  and  properly  could 
require,  and  that  the  defendants  and 
their  agent  unreasonably,  improperly, 
and  capriciously  requirea  the  works  to 


proceed  as  in  the  plea  alleged.  Held, 
on  demurrer,  that  tne  replication,  which 
stopped  short  of  alleging  mala  fides  in 
the  defendants,  was  no  answer  to  the 
plea.    Stadhard  v.  Lee  and  another,  364. 

V.  Where  there  is  a  positive  contract 
to  do  a  thing,  not  in  itself  unlawful,  the 
contractor  must  perform  it  or  pay 
damages  for  not  doing  it,  although  in 
consequence  of  unforeseen  accidents,  the 
performance  of  his  contract  has  become 
unexpectedly  burthensome  or  even  im- 
possible. Taylor  and  another  v.  Cold" 
well  and  another,  826. 

YI.  But  this  rule  is  only  applicable 
when  the  contract  is  positive  and  abso- 
lute, and  not  subject  to  any  condition 
either  express  or  implied.    Id, 

VII.  Where,  from  the  nature  of  the 
contract,  it  appears  that  the  parties  mutt 
from  the  beginning  have  known  that  it 
could  not  be  fulfilled  unless  when  the 
time  for  the  fulfilment  of  the  contract 
arrived  some  particular  specified  thing 
continued  to  exist,  so  that  when  entering 
into  the  contract,  they  must  have  con- 
templated such  continuing  existence  as 
the  foundation  of  what  was  to  be  done  ; 
there,  in  the  absence  of  any  express  or 
implied  warranty  that  the  thing  shall 
exist,  the  contract  is  not  to  be  construed 
as  a  positive  contract,  but  as  subject  to 
an  implied  condition  that  the  parties 
shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from 
the  perishing  of  the  thing  without  default 
of  tne  contractor.    Id, 

VIII.  A,  agreed  with  B,  to  give  him 
the  use  of  a  Music  Hall  on  certain 
specified  da^s,  for  the  purpose  of  holding 
concerts,  with  no  express  stipulation  for 
the  event  of  the  destruction  of  the 
Music  Hall  by  fire  :  held,  that  both 
parties  were  excused  from  performance 
of  the  contract.    Id, 

IX.  An  instrument  is  not  a  demise, 
although  it  contains  the  usual  words  of 
demise,  if  its  contents  shew  that  such 
was  not  the  intention  of  the  parties,  id 

CONTRIBUTORY. 
See  Company,  Joint  Stock,  and  Mining,  L 
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CONVERSION. 


CORRUPTION. 


CONVERSION. 

Various  qaantities  of  tallow,  the  pro- 
perty of  dinerent  persons,  were  depo- 
sitee in  warehouses  on  a  bank  of  the 
Thames,  A  fire  took  nlace,  in  conse- 
duence  of  which  the  tallow  melted  and 
nowed  down  into  the  main  sewers,  and 
thence  into  the  river,  from  which  several 
portions  of  it  were  unwarrantably  taken 
Dj  different  persons.  A.^  one  of  these 
persons,  sold  some  of  it  to  B.^  which 
was  taken  from  him  by  the  police,  and 
he  was  charged  before  a  police  ma- 
gistrate with  the  possession  of  tallow 
supposed  to  have  been  stolen  or  unlaw- 
fully obtained.  The  magistrate  dismis- 
sed the  charge,  but  ordered  the  tallow  to 
be  detained,  under  The  Act  for  regula- 
ting the  Police  Courts  in  the  Metropolis, 
2  £  3  Vict,  c.  71. «.  29.,  and  it  was  sold 
by  direction  of  the  Commissioner  of 
Police  before  the  twelve  months  limited 
by  sect.  30  of  that  Act  had  expired.  C. 
having  purchased  the  tidlow  from  the 
police :  neld  that  A.  had  no  property  in 
the  tallow  entitling  him  to  maintain  an 
action  against  C  for  its  conversion. 
Buckley  v.  Grass  and  another^  566. 

CONVEY,  POWER  TO. 
See  Copyhold, 

CONVICTION,  SUMMARY. 

See  Justice  of  the  Peace,  Jurisdiction  of. 
Refreshment  House, 

COPY  OF  DEPOSITIONS. 
See  Pauper  J  Removal  of  II. 

COPYHOLD. 

I.  A  testator  authorized,  empowered 
and  directed  his  executors  to  sell,  either 
by  public  auction  or  private  contract,  his 
messuage,  &c.,  holden  of  the  manor  of 
J7.,  **and  to  convey  and  assure  such 
copyhold  hereditaments  unto  the  pur- 
chaser or  purchasers  thereof.**  The  exe- 
cutors sola  the  messuage  by  auction,  and 
executed  a  deed  of  bargum  and  sale  of 


it  to  the  purchaser.  Held,  that  the  pur- 
chaser was  entitled  to  be  admitted  as 
tenant  wfthout  a  previous  admission  by 
the  executors  or  the  heir.  The  Queen 
T.  Sir  Thomas  Maryon  Wilson  and 
another^  201. 

II.  Where  a  person  entitled  to  copy- 
hold tenements  in  fee,  who  had  never 
been  admitted,  and  never  sought  admis- 
sion to  them,  died,  having  devised  all 
his  property  to  his  eldest  son  and  heir : 
held, 

1.  That  on  the  admission  of  the  son 
the  lord  was  entitled  to  two  fines,  one 
for  the  tenant's  own  admission,  and  the 
other  as  if  his  father  had  been  admitted. 

2.  That  the  lord  was  not  estopped 
from  claiming  this  on  the  ground  that 
the  property  was  held  in  trust,  and  that 
he  had  admitted  some  of  the  cestui  que 
trusts  on  payment  of  the  accustometl 
fines.  Lord  Londesborough  y,  Foster, 
805. 

CORRUPTION. 
See  Judge,  Action  against. 

COST  BOOK  SYSTEM. 
See  Company^  Mining,  I. 

COSTS. 

See  Action  on  Judgment.   Highway^  Non- 
repair of,  Nuisance,Yl.  Rate, Church. 

Security  for.     See  Action,  Second. 

COUNCILLOR  OF  BOROUGH. 
See  Municipal  Corporations  Act 

COUNTY. 
Court.     See  Court,  County, 
Rate.     See  Rate,  County. 

COURT. 

Contempt  of. 

Sherifi^s  officers  went  to  the  house  of 
a  party  to  execute  a  writ  of  fieri  facias, 
and  took  pofsession  of  his  goods.    An 


COURT. 


COVENANT  a». 
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auctioneer  and  otben  claimed  them 
under  a  bill  of  sale,  and  proceeded  to 
sell  them,  notwithstanding  the  resistance 
of  the  officers,  whom  thej  treated  with 
considerable  violence;  whereupon  the 
sheriff  took  out  an  interpleader  summons, 
and  served  it.  Thejr  disregarded  this, 
and  completed  the  sale  and  removed  the 
goods  :  held,  a  contempt  of  Court,  both 
at  common  law  and  under  The  Inter- 
pleader Act,  1  &  2  TF.  4.  c.  58.  Cooper 
V.  Aiprei/^  932. 

Interference  of,  under  Vexatious  Indict- 
ments Act  See  Vexatiout  Indid- 
mentSy  II. 

Payment  of  monej  into.  See  Bank- 
ruptcy, II.  III.     Cowniy  Court,  L 

Superior.  See  Jtutiee  of  the  Peace,  lEL 
IV.,  and  JuriedietUm  of,  I. 

Countj. 

I.  Where  a  plaintiff  takes  out  of 
Court  in  satisfaction  of  his  demand  a 
sum  of  monejr  which  has  been  paid  into 
Court  bj  the  defendant,  he  does  not 
**  recover**  that  sum  within  the  meaning 
of  The  Countj  Court  Act,  13  &  14  Vict, 
c.  61.  s.  11.;  and  consequently,  if  the 
sum  does  not  exceed  20/.,  he  is  deprived 
of  his  costs  bj  that  enactment.  Boulding 
V.  Tyler,  472. 

n.  An  unmarried  woman  having  re- 
covered judgment  in  a  Countj  Court 
against  A.,  obtained  a  judgment  sum- 
mons i^ainst  him  from  the  Sheriffs* 
Court,  Jbondon,  under  stat  15  &  16  Vict, 
c.  Ixxvii.  At  the  hearing,  it  havine 
been  ascertained  that  the  plaintiff  had 
married  in  the  meantime,  the  Judj^e 
amended  the  title  of  the  cause  by  m- 
serting  the  husband's  name  :  Held  that 
he  had  no  power  to  do  so,  and,  conse- 
quently, that  an  indictment  for  perjury 
could  not  be  maintained  against  the 
defendant  for  false  evidence  given  at 
that  hearing.  The  Queen  v.  Pearce, 
531. 

For  Gaol    County  Court   and    Home 
County  Court.  Sec  Bankruptcy,  IV.  V. 

Stannaries.    See  Company,  Mining^. 


COVENANT     RUNNING     WITH 
REVERSION. 

A.,  hj  indenture,  demised  to  B.  for  a 
term  of  years  '*  certain  print  and  bleach 
works  and  other  premises,  with  certain 
articles,  matters  and  things  specified  in 
a  schedule  thereunder  written,**  and  it 
was  a^p^ed  that  it  should  be  lawful  for 
B.,  his  executors,   administrators   and 
assigns,  during  the  continuance  of  the 
term,  to  **  renew,  reinstate,  replace  and 
substitute  by  new  or  improvea  articles, 
matters  and  things,  any  of  the  articles, 
matters  and  things  mentioned  and  speci- 
fied in  the  schedule  which  might  become 
worn  out,  damaged,  destruved,  rendered 
useless    or    superseded    by    improved 
machinery,  and  for  any  of  the  purposes 
aforesaid  to  sell  and  dispose  of  such 
articles,  matters  and  things  as  should  so 
become  worn  out,  damaged,  destroyed, 
&C.,  and  retain  the  money  arising  by  any 
such  sale  or  sales  to  and  for  his  and 
their  own  use  and  benefit ;  and  also  to 
purchase  anv  new  or  additional  articles, 
matters  and  things  which  he  or  they 
might  require  to  be  used  in  his  or  their 
trfule  of  a  calico  printer  and  bleacher, 
and  also  to  make  any  improvements  in 
and  upon  the  works  and  premises,  and  at 
the  end  or  other  sooner  aetermination  of 
the  term  of  ten  years  thereby  cranted 
thereof,  the  articles,  matters  and  things 
mentioned  and  specified  in  the  schedule, 
or  such  of  them  as  should  then  remain 
and  be  in  and  upon  the  demised  pre- 
mises, and  also  all  substituted  or  re- 
newed articles  and  things,  and  also  dl 
improvements    and    additional  articles 
and  things  which  might  have  been  pur- 
chased by  B,,  his  executors,  administra- 
tors or  assigns,  and  used   bv  him   or 
them  in  or  upon  the  demised  premises 
in  his  or  their  trade  or  business  of  a 
calico  printer  and  bleacher,  or  any  other 
trade,  shotdd  be  valued  and  appraised.*' 
A.  died  during  the  term,  having  ap- 
pointed &c.  his  executor  and  devised  to 
him  the  reversion  in  the  premises,  and 
the  articles,  matters  and  things  expect- 
ant on  the  determination  of  the  term  at 
the  time  of  his  decease :  Held,  that  this 
covenant  did  not  run  with  the  reversion, 
and  therefore  that  B,  havms,  in  an  action 
against  the  executor  of  A,,  recovered 
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CREDITOR. 


CURATE'S  SALARY. 


the  amount  of  the  appraisement  and  his 
coitf,  judgment  de  bonis  propriis  was 
erroneous;  and  that  it  ou^ht  to  be  entered 
'*  de  bonis  testatoris,  et  si  non,  as  to  costs 
de  bonis  propriia.**  OifrUm  y.  Ongory, 
executor  o/HaU^  90. 


CREDITOR. 
Assignment  to.    See  Probate  Act, 
Judgment.    See  Qandehee* 

CRUELTY  TO  ANIMALS. 

I.  SUt  12&  13  Vict  c.  92. «. 3. enacts, 
that  every  person  who  shall  keep  or  use 
anpr  place  for  the  purpose  of  fighting  or 
baiting  anr  bull,  &c.,  cock,  or  other 
kind  of  anunal,  whether  of  domestic  or 
wild  nature,  shiUl  be  liable  to  a  penalty 
not  exceeding  51,  for  every  day  he  shall 
so  keep  or  use  such  place ;  provided  that 
every  person  who  snail  receive  money 
for  the  admission  of  any  other  person  to 
any  place  kept  or  used  for  any  of  the 
purposes  aforesaid  shall  be  deemed  to  be 
the  keeper  thereof;  **and  every  person 
who  shall  in  any  manner  encourage,  aid 
or  assist  at  the  fighting  or  baiting  of  any 
bull,  &C.,  cock,  or  other  animal  as  afore- 
said,** shall  be  liable  to  a  penalty  not 
exceeding  5L :  Held,  that  it  is  not  an 
offence  to  assist  at  the  fighting  of  cocks 
unless  in  a  place  specially  kept  or  used 
for  that  purpose.  Morley  and  others^ 
appellants,  Greenhaigh,  respondent,  374. 

II.  Stat.  12  &  13  Ftc/.c.92.«.2.enacts, 
that  if  any  person  shall  **  cruelly  beat, 
ill-treat,  overdrive,  abuse,  or  torture,  or 
cause  or  procure  to  be  cruelly  beaten, 
ill-treated,  over-driven,  abused  or  tor- 
tured, any  animal,"  he  shall  be  subject 
to  a  penalty ;  and,  by  sect.  29,  ^*  the 
word  *  animal*  shall  be  taken  to  mean  any 
horse,  &c.,  doff,  cat,  or  any  other  do- 
mestic animal. '    Held, 

1.  That  by  virtue  of  sect.  29,  a  cock 
was  an  *  animal*  within  section  2. 

2.  That  a  person  who  set  his  cock  to 
fi^ht  another  after  the  other  had  been 
disabled  by  its  thigh  being  broken,  com- 
mitted an  offence  within  that  section. 
BudgCf  appellant,  Pareoru^  respondent, 
382. 


CURATE*S  SALARY. 
See  Bate,  Poor,  L 

CUSTOM. 

The  custom  in  the  trade  at  Uverpoo 
that,  in  the  absence  of  special  stipula 
tion,  three  months  interest  or  discoun 
is^  deducted  from  freights  payable  unde 
bills  of  lading,  on  foods  coming  from  al 
porta  in  the  United  Sutes  of  Nort 
America,  was  applied  to  ships  comin| 
from  the  ports  of  Texas,  when  it  wai 
admitted  mto  the  confederacy  of  th< 
United Statee  in  1846;  and  on  the  firs 
shipment  from  California  for  Uverpooi 
afler  it  became  one  of  the  United  States 
in  1848,  the  custom  was  submitted  U 
without  dispute.  The  same  custom  ap 
plies  to  all  ships  coming  from  the  port 
of  British  North  America  and  fron 
South  America,  In  the  case  of  vessel 
arriving  from  the  East  Indies,  China  ant] 
Australia,  the  custom  is  to  allow  sixtj 
days  discount,  and  of  vessels  from  the 
rest  of  the  world  not  before  mentioned 
to  make  no  allowance.  Held  that  there 
was  evidence  firom  which  a  jury  might 
infer  that  the  custom  as  to  shipmenti 
from  the  United  States  of  North  Americc 
extended  to  ports  in  CaUfomia.  Faikner 
and  others  v.  Earle  and  others,  360. 

DAMAGE. 
See  Company,  Railway.    Distress,  II. 

DEBT,  SECURITY  FOR. 
See  Banhruptcy,  IIL 

DECLARATION. 

Admissibility  of,  in  evidence.     See  Pc 
tent. 

In  life  policy.    See  Insurance,  Li/e,  II. 


DEDUCTION  FROM  WAGES. 
See  Master  and  Servant,  I. 


DEFAMATION. 
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DEFAMATION. 

Of  articles. 

SemhUy  that  if  a  person  falsely  and 
maliciouslj  disparages  an  article  which 
another  manufactures  or  Tends,  and 
special  damage  results  therefrom,  an 
action  will  lie,  although  in  so  doing  no 
imputation  was  cast  on  the  personal  or 
professional  character  of  the  manufac- 
turer or  vendor.  Young  and  othert  v. 
Macrae^  264. 

Libel. 

L  A  declaration  for  libel  alleged  that 
the  plaintiff  was  patentee  of  an  inven- 
tion for  obtaining  Paraffine  oil,  and  that 
the  defendant  falsely  and  maliciously 
composed  and  publisned  a  libel  of  him 
in  the  way  of  his  trade,  in  the  shape  of 
a  circular  and  report  as  follows :  Liver^ 
pool,  3(M&  December,  1861  [M].  500 
casks  American  refined  Petroleum  Kero- 
sine  or  Paraffine  Oil,  manufactured  by 
The  PorHand  Kerosine  Company,  Port- 
land,  United  States,  and  imported  by 
Messrs.  Maclean,  Maris  4*  ^<'*9  mer^ 
chants,  sold  by  Alex,  S.  Macrae,  broker, 
Liverpool,  And  such  report  being  in 
these  words.  Professor  Muspratfs  Re- 
port. I  certify  that  I  have  carefully 
tested  the  above  oil,  meaning  the  said 
oil  in  the  said  libel  mentioned,  and 
meaning  an  oil  other  than  and  different 
from  the  oil  so  manufactured,  sold  and 
traded  in  hj  the  plaintiffs  as  aforesaid, 
and  that  I  nnd  it  a  colourless  and  some- 
what aromatio  liquid, ^  while  Youngs 
Scotch,  meaning  the  said  Paraffine  oil 
so  manufactured,  sold  and  traded  in  by 
the  plaintiffs,  and  to  which  the  said  pri- 
vilege relate,  as  aforesaid,  has  a  reddish 
brown  tinge,  is  much  thicker,  and  has  a 
more  disa^eable  odour  than  it,  meaning 
the  said  oil  in  the  said  libel  mentioned. 
I  further  certify  that  in  burning  the  two 
oils  comparatively  in  the  ordinary  one 
shilling  lamp,  I  found  the  power  of  the 
light  produced  b^  the  American,  mean- 
ing tne  said  oil  m  the  said  libel  men- 
tioned, equals  four  and  a  quarter  wax 
candles.  The  sample  of  Young\  mean- 
ing  the  said  Paraffine  oil  so  manufac- 
tured, sold  and  traded  in  b^  the  plaintiffs, 
and  to  which  the  said  privileges  relate, 


bnmed  under  the  same  conditions  in 
the  same  lamp,  yields,  while  the  lamp 
remains  well  mlea,  a  light  of  nearly  the 
same  power  as  the  American,  but  a 
feebler  one  afler  the  oil  has  burned 
down  to  one  half.  The  difference  at 
this  stiuze  I  find  to  amount  to  nearly  the 
light  of  one  such  candle,  or  say  twenty - 
five  per  cent.,  in  favour  of  The  Portland 
Kerosine  Company's  oil,  meaning  the 
said  oil  in  the  said  libel  mentioned. 
(Signed )  Sheridan  Muspratt,  M.D., 
F.R.S.,  Fd.,  M.R.LA.,  &c.  &c..  Profes- 
sor of  Chemistry :  and  divers  of  such 
libels,  being  composed  only  of  the  said 
report:  whereby  the  plaintiff  was  in- 
jured in  his  trade,  and  the  reputation  of 
his  oil  injured,  and  the  sale  oiminished ; 
with  allegations  of  special  damage: 
Held,  that  Uie  declaration  disclosed  no 

rund  of  action :   dubitante  Wightman 
Young  and  others  v.  Macrae,  264. 

n.  When  a  writer  in  a  newspaper  or 
elsewhere,  in  commenting  on  puolic  mat- 
ters, makes  imputations  on  the  character 
of  the  individuals  concerned  in  them, 
which  are  false  and  libellous,  as  being 
beyond  the  limits  of  fair  comment,  it  is 
no  defence  that  he  bond  fide  believed  in 
the  truth  of  these  imputations.  Camp" 
hell  V.  Spottiswoode,  769. 

m.  The  plaintiff  published  in  a  news' 
paper,  of  which  he  was  the  editor  and 
part  proprietor,  a  proposal  for  inserting 
in  it  a  series  of  letters  on  the  duty  of 
evangelizing  the  Chinese,  and  for  pro- 
moting the  circulation  of  the  numbers 
of  the  paper  in  which  those  letters  should 
appear  in  order  to  call  attention  to  the 
importance  of  this  work  of  evangeliza- 
tion. A  series  of  letters  accordingly 
appeared  in  the  newspaper,  and  in  the 
same  numbers  lists  of  subscribers  for 
copies  of  the  paper  for  distribution.  In 
an  action  of  ubel  against  the  defendant, 
the  publisher  of  another  newspaper,  for 
an  article  commenting  on  the  plaintiff^s 
scheme,  imputing  that  his  real  object 
was  to  promote  the  sale  of  his  paper, 
and  suggesting  that  the  names  or  some 
of  the  subscribers  in  the  lists  were  fic- 
titious, the  jury  found  for  the  plaintifi^ 
with  the  adaition  that  the  writer  of  the 
article  believed  the  imputations  in  it  to 
be  well  founded :  Held,  that  this  belief 
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DEMISE. 


DISTRICT. 


of  the  defendant  was  no  answer  to  the 
action.    Id. 

DEMISE. 
See  Contract,  IX. 

DEPOSITIONS,  COPY  OF. 
See  Pauper,  Removal  of,  U. 

DEPOSITARY  OF  POLICY. 
See  liuuranee,  Marine,  V.  YL 

DERIVATIVE  SETTLEMENT. 
See  Evidence,  Secondary,  II. 

DESCRIPTIVE  STATEMENT. 
See  WarrmUty,IV.Y. 

DEVISE. 

See  Copyhold,  II.    Income  Tax, 

Implied  grant  b/. 

There  is  a  class  of  implied  grants 
by  devise  where  there  is  no  necessity 
for  the  rtj^ht  claimed,  but  where  the 
tenement  is  so  constrncted  as  that  parts 
of  it  involve  a  necessary  dependance,  in 
order  to  its  enjoyment  in  the  state  it  is 
in  when  devised,  upon  the  adjoining 
tenement.    Pearson  v.  Spencer,  761. 

See  Way  of  Necessity. 
DISTRESS.     . 

A  declaration  alleged  that  the  defend- 
ant brolce  and  entered  a  dwelling  house 
of  the  plaintiff,  seized  divers  goods  and 
chattels,  carried  them  away,  and  con- 
verted them  to  his  own  use.  Plea,  not 
guilty  by  stat.  11  G.  2.  c.  19.  *.  21. 
The  defendant,  who  was  landlord  to  the 
plaintifl^  from  whom  rent  was  due  to 
nim,  had,  in  order  to  make  a  distress, 
entered  on  the  plaintifiTs  premises  by 
forcibly  breaking  in  a  wmdow,  and 
seized  and  sold  his  goods ;  Held, 


1.  That  this  mode  of  entry  on  th 

Premises  being  unlawful  in  itself  res 
ered  the    defendant  a  trespasser  a 
initio. 

2.  That  the  plaintiff  was  entitled  t 
recover  the  full  value  of  the  goods,  an< 
not  that  value  minus  the  sum  due  fo 
rent.    Attack  v.  BramweU,  520. 

See  Batikruptcy,  VL 

DISTRICT. 
Parish.    See  Parish, 
Surveyor  of  highway.  See  Highway,  11 

DOCUMENT. 
Search  for.    See  Evidence,  Secomdary, 
Shipping.    See  Contract,  III. 

DRAMATIC    LITERARY    PRO- 
PERTY. 

See  Partnership,  I. 

EASEMENT. 
See  TFay. 

ELECTION    OF    CHURCH- 
WARDEN. 

See  Parish, 

'    EMPLOYMENT  OF  CHILD. 
See  Print  Works. 

ENTRY  OF  JUDGMENT. 
See  Covenant  running  wiA  Reversion, 

ESTATE,  SETTLEMENT  BY. 
See  Paxtper,  Settlement  of,  hy  EstaU, 


ESTOPPEL. 

^xcham 
hold. 


See  BiU  of  Exchange,  L  III.     Copy 
hold,!!. 


EVIDENCE, 
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EVIDENCE. 

Circumstantial. 

A  person  may  be  conyicted  under 
Stat.  25  &  26  Fict  c.  114.  «.  2.,  of  hav- 
ing obtained  game  by  unlawfully  going 
on  land  in  search  or  pursuit  of  game,  or 
of  having  used  any  net,  &C.,  for  unlaw- 
fully killing  or  taking  game,  upon  cir- 
cumstantial evidence,  ^oofw,  appeUant, 
BatteriU  and  oikers^  respondents,  787. 

Of  custom.    See  Ctutovu 

Declaration  against  interest.     See  Pa» 
Utd. 

Depositions,  copy  of.    See  Pauper^  Be^ 
movalcf^ll. 

Examined    copy   of  judgment      See 
BaU^  Church. 

Extrinsic.   See  InMuranee^  Marine,  IV. 

Of  felony.    See  Justice  of  the  Peace. 

Of  partnership.    See  Partnership. 

In  reply.    See  Patent, 

Of  wife  against  husband.    See  Vagrant, 

Secondary. 

I.  The  Court  of  Queen's  Bench  has 
jurisdiction  to  review  the  decision  of  a 
Court  of  Quarter  Sessions  as  to.whether 
sufficient  search  has  been  made  for  a 
document  to  render  secondary  evidence 
of  it  receivable.  The  Queen  v.  The 
Overseers  of  Hinchley,  885. 

II.  On  a  question  of  derivative  settle- 
ment, it  was  alleged  that  the  grandfather 
of  the  pauper  had  been  bound  as  parish 
apprentice  sixty -nine  vears  before.  In 
order  to  prove  the  indenture  of  ap- 
prenticeship executed  by  the  parish 
officers,  it  was  shewn  that  ineffectual 
search  for  it  had  been  made  among  the 
papers  of  the  pauper.  Held  sufficient  to 
render  secondary  evidence  receivable, 
although  no  search  had  been  made  among 
the  papers  of  the  master:  per  Blach* 
hum  and  Mellor  J  J, ;  dubitante  Crofnp" 
ton  J.    Id, 

See  also  Game.    Vagrant, 
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EXAMINED  COPY  OP  JUDG- 
MENT. 

See  Bate,  Church. 

EXCHANGE,  BILL  OF. 
See  BiU  of  Exchange. 

EXCUSE  FOR  NON-PERFORM- 
ANCE OF  CONTRACT. 

See  Contract,  1.  III.  V.  VL  VIL  VHL 

EXECUTION. 
See  Bankni^tcy,  I. 

EXECUTOR. 
See  Covenant  running  with  Beversion. 

EXPENSE  OF  MAINTENANCE. 

See  Pauper  Lunatic,  and  Bemoval  of,  L 
UL  iV. 

EXPLOSIVE   PREPARATION  OR 
COMPOSITION. 

See  Gunpowder. 

EXPRESS  WARRANTY. 
See  Warranty. 

EXTRINSIC  EVIDENCE. 
See  Insurance,  Marine,  IV. 

FAILURE  OF  CONSIDERATION. 
See  Contract,  TL. 

FELONY,  EVIDENCE  OF. 
See  Justice  of  the  Peace,  Jurisdiction  of, 

FICTION. 
See  Bankruptcy,  VI.  VII. 

FINE. 
See  Copyhold,  U, 


FINISHING. 
See  Pnnt  Works. 


B.   &   8. 
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FIRE. 


GOODS,  CONFUSION  OF. 


FIRE. 
See  Contract,  VIII. 

FIREWORKS. 
See  Gunpowder, 

FISHERY. 
See  Several  Fishery. 

FOG  SIGNALS. 
See  Gunpowder. 

FOOTWAY. 
See  Nuisance,  V. 

FOREIGN  BILL. 
See  Bm  of  Exchange,  II. 

GAME. 

Under  stat.  25  &  26  Vict  c.  1 14.  #.2., 
a  person  may  be  convicted  of  having 
obtained  game  bj  unlawfully  going  on 
land  in  search  or  pursuit  of  game,  with- 
out evidence  of  his  having  been  on  any 
particular  land.  Evans,  appellant,  BoU 
terill  and  others,  respondents,  787. 

See  Justice  of  the  Peace,  Jurisdiction  of,  I. 

GAOL  COUNTY  COURT. 
See  Bankruptcy,  IV.  V. 

GARNISHEE. 

A  garnishee,  against  whom  a  judg- 
ment creditor  has  obtained  leave  to  pro- 
ceed by  writ,  calling  upon  him  to  snew 
cause  why  there  should  not  be  execution 
against  him  under  The  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c. 
125.  s.  64.,  cannot  be  held  to  bail  or 
arrested  under  stat.  1  &  2  Vict.  e.  110. 
s.  2.  Homer,  executrix,  v.  Luff  and 
others,  818. 

GAS  COMPANY. 
See  Metropolis  Local  Management  Act. 

GENERAL  AVERAGE. 
See  Insurance,  Marine,  VIII. 


GOODS,  CONFUSION  OF. 
See  Conversion. 

GRANT,  IMPLIED. 
^e^  Devise.    Way  of  Necessity. 

GUNPOWDER. 

By  stat.  23  &  24  Vict.  c.  189.  *.  6., 
"  The  following  regulations  shall  be  ob- 
served with  regard  to  the  manufacture 
of  loaded  percussion  caps,  and  the  ma- 
nufacture and  keeping  of  ammunition, 
fireworks,  fulminatmg  mercury,  or  any 
other  preparation  or  composition  of  an 
explosive  nature ;  ^that  is  to  say), — no 
such  manufacture  shall  be  carried  on 
without  such  licence  for  that  purpose 
as  hereinafter  mentioned,  or  within  the 
respective  distances  hereinafter  men- 
tioned, and  set  opposite  to  the  descrip- 
tions  of  the  respective  articles ;  (that  is 
to  say),  percussion  caps  50  yaros,  am- 
munition 100  yards,  fireworks  50  yards, 
fulminating  mercury  or  other  prepara- 
tion or  composition  of  equally  explosive 
power  100  yards,  from  any  dwelling 
nouse  or  any  buildins  in  which  persons 
not  connected  with  the  same  manufac- 
ture are  employed."  Sect.  7  imposes  a 
penalty  for  making  percussion  caps,  or 
making  or  keeping  ammunition,  fire- 
works, fulminating  mercury  or  other 
explosive  preparation  or  composition, 
contrary  to  the  Act.  Sect.  9  imposes  a 
penalty  for  throwing,  casting,  or  firing 
any  squib,  serpent,  rocket,  or  other  fire- 
work in  or  into  any  thoroughfare  or 
public  place.  By  sect.  11  the  county 
justices  in  Quarter  Sessions,  and  the 
councils  of  boroughs,  may  license  places 
for  the  making  of  loaded  percussion 
caps,  and  for  the  making  and  keeping 
respectively  of  ammunition,  firework^ 
fulminating  mercury,  or  other  explosire 
preparations  or  compositions;  and  by 
sect.  13,  such  licenses  may  be  granted 
conditionally  upon  precautionary  mea- 
sures being  taken  and  maintained.  Upon 
an  information  which  charged  L.  with 
making  and  keeping  fireworks,  explosive 
preparations  ana  compositions  in  a  build- 
ing wherein  by  the  Act  it  was  not  lawful 
to  make  and  keep  them,  it  appeared  that 
fog  signals  were  manufactured  and  kept 
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ujDon  his  premises,  that  he  had  not  ob- 
tained a  license  for  their  manufacture, 
and  that  his  premises  were  within  the 
specified  distance  from  other  buildings. 
log  signals  are  concaye  pieces  of  tin 
filled  with  gunpowder,  and  fitted  with 
nipples  and  percussion  caps,  and  then 
firmly  attached  to  each  otner,  in  order 
to  secure  the  greatest  amount  of  explo- 
sive power.  The  only  process  carried  on 
in  i/.*s  premises  was  mechanical.  Fog 
signals  were  made  for  and  used  by  rail- 
way Companies.  When  the  fog  is  so 
thick  that  the  ordinary  signals  cannot 
easily  be  seen,  one  of  them  is  placed  on 
the  rails,  and  is  exploded  by  the  pressure 
upon  the  copper  caps  of  the  wheels  of  an 
engine  passing  over  it,  making  a  report, 
which  is  heard  at  a  considerable  distance. 
The  construction  of  them  is  attended 
with  some  decree  of  danger  to  the  per- 
sons employed  in  the  manufacture.  Held, 
by  Wightman^  Blackburn  and  Mellor  J  J., 
Cockhurn  C.  J.  dubitante,  that  L,  was 
liable  to  a  penalty.  Semble^  per  Wight- 
man  J.,  that  fog  signals  are  fireworks, 
and  therefore  Z.  was  liable  for  making 
and  keepins;  them  contrary  to  sect.  7 ; 
and  per  Blackbum  and  Mellor  JJ.,  X. 
was  liable  for  making  them  in  a  place 
not  licensed,  contrary  to  sect.  6.  BlisSi 
appellant,  LiUey^  respondent,  128. 

HIGHWAY. 

I.  The  owner  of  land  on  both  sides  of 
a  highway,  who  claimed  the  grass  and 
herbage  growing  on  such  parts  of  it  as 
were  not  graTelled,  put  his  cattle  under 
the  care  of  a  servant,  but  who  had  no 
hold  of  them,  to  graze  upon  it :  Held, 
that  they  were  not  turned  loose  within 
the  meaning  of  The  Metropolitan  Police 
Act,  2  &  3  Vict.  c.  47.  «.  64,  clause  2. 
Sherbom  the  younger^  appellant.  Wells, 
respondent,  784. 

II.  Under  stat.  14  &  15  Vict.  c.  16., 
districts  were  formed  and  highway 
boards  constituted  for  the  management 
of  highways  in  South  Wales,  and  district 
surveyors  were  appointed.  By  stat  23 
&  24  Vict.  c.  68.  *.  6.,  the  district  sur- 
veyor is  to  have  ^*  all  duties,  powers,  and 
responsibilities  as  regards  tne  parishes 
in  such  district,  of  a  surveyor  elected 
under"  stat.  4  &  5  fF.  4.  c.  50.;  »»and 
all  acts  and  provisions  not  hereby  re- 
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pealed,  applicable  to  such  last  mentioned 
surveyor,  shall,  save  as  herein  otherwise 
provided,  apply  in  like  manner  to  a  sur- 
veyor of  highways  of  a  district  appointed 
under  this  Act :  and  by  sect.  43,  except 
as  otherwise  provided,  all  the  provisions 
of  stat  5  &  6  fT.  4.  c.  50.  were  to  remain 
in  force  and  be  applicable  to  the  high- 
ways to  be  managed  under  the  later 
Act,  and  the  two  Acts  were  to  be  con- 
strued together  as  one  Act.  Sect.  40  re« 
enacted  sect.  90  of  stat.  5  &  Q  W.  4. 
c.  50.,  substituting  a  summons  on  the 
district  surveyor  for  a  [summons  on  the 
parish  surveyor;  but  sect.  95  of  the 
earlier  Act  was  not  expressly  re-enacted. 
Held,  that  that  section  remained  in 
force ;  and  therefore  where,  on  the  hear- 
ing of  a  summons  against  the  district 
surveyor  for  the  non-repair  of  a  high- 
way in  South  Wales,  he  aenies,  on  behalf 
of  the  inhabitants  of  the  parish,  the  obli- 
gation to  repair,  the  justices  may  direct 
an  indictment  to  be  preferred  against 
the  parish.  The  Queen  y.  James  and 
another,  901. 

Non-repair  of. 

By  stat.  5  &  6  TT.  4.  c.  60.  s.  95.,  if  on 
the  hearing  of  a  summons  respecting  the 
repair  of  a  highway  the  inhabitants  of  a 

Sarish,  or  other  party  charj^ed  therewith, 
eny  their  liability  to  repair,  the  justices 
shall  direct  a  bill  of  indictment  to  be  pre- 
ferred at  the  next  Assizes  or  Quarter 
Sessions  ;  **  and  the  costs  of  such  prose- 
cution shall  be  directed  by  the  Judge  of 
Assize  before  whom  the  said  indictment 
is  tried,  or  by  the  justices  at  such 
Quarter  Sessions,**  to  be  paid  oat  of  the 
highway  rate.  Under  this  section,  an 
indictment  having  been  directed  by  jus- 
tices to  be  preferred,  a  bill  was  found  at 
the  Spring  Assizes,  and  at  the  following 
Summer  Assizes  the  defendants  pleaded 
guilty,  having  some  days  before  given 
notice  to  the  prosecutor  of  their  inten- 
tion to  do  so :  Held,  that  the  Judge  had 
power  to  direct  the  costs  of  the  prosecu- 
tion to  be  paid  out  of  the  highway  rate. 
The  Queen  v.  The  Inhabitants  of  Hade- 
mere,  313. 

Rate.     See  Rate,  Highway. 

HOME  COUNTY  COURT. 
See  Bankruptcy,  IV. 
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HOSTILITIES. 


INDORSEE. 


HOSTILITIES. 
See  Insurance  J  Marine,  I.  II. 


Condition. 
VIII. 


IMPLIED 

Sec  Contract,  Y.yi.\lL 


Grant.    See  Devise.    Way  of  Necessity. 
Warrantjr.    See  Contract,  VII. 

INCOME  TAX. 

The  Duke  of  S.  devised  certain  farms 
and  hereditaments  to  trustees  to  secure 
a  yearlj  rent  charge  to  his  wife,  the 
Duchess  of  S.,  for  life,  to  be  paid  by  two 
half  yearly  payments  in  every  year, 
"without  any  deduction  or  abatement 
whatsoever  on  account  of  any  taxes, 
charges,  impositions  or  assessments  al- 
ready or  to  be  thereafter  taxed,  charged, 
assessed  or  imposed  on  the  same  heredi- 
taments, or  on  the  said  rent  charge,  or 
on  the  said  Duchess  or  her  assigns  in 
respect  tibereof,  by  authority  of  Parlia- 
ment or  otherwise  howsoever."  Pay- 
ment of  thb  rent  charge  was  secured  by 
powers  of  distress  and  entry  reserved  to 
the  Duchess,  and  by  a  term  of  years 
created  in  the  trustees:  Held,  that  the 
Duchess  was  entitled  to  have  the  rent 
charge  paid  to  her  in  full,  and  free  from 
deduction  in  respect  of  income  tax  im- 
posed under  the  5  &  6  Vict,  c,  35.  or 
subsequent  Acts.  Per  the  Exch.  Cham- 
ber,  consisting  of  Erie  C.  J.,  Pollock 
C.  B.,  WiUiams,  Willes  and  Byles  J  J.,  and 
Martin  and  ChanneU  BB. :  reversing  the 
decision  of  the  Queen's  Bench,  consisting 
of  Wightman  and  Blackhum  J  J.  Fest- 
intt  V.  Taylor  and  the  Dowager  Duchess 
of  Somerset,  217. 

INDENTURE   OF    APPRENTICE- 
SHIP. 

See  Evidence,  Secondary^  II. 

INDICTMENT. 

See  Highway,  I.,  and  Non-repair  of. 

Vexatious.     See  Highway,      Vexatious 
Indictments. 


INDORSEE. 
See  Bill  of  Exchange. 

INDORSEMENT. 
See  BiU  of  Exchange. 

INDORSER. 
See  BiU  of  Exchange. 

INFORMATION  BEFORE  JUS- 
TICE OF  THE  PEACE. 

See  Justice  of  the  Peace,  III.  IV.,  and 
Jurisdiction  of,  I. 

INSURANCE. 
Life. 

L  In  1855,  the  plaintiff  having  been 
for  twenty  years  clerk  in  a  bank  of 
which  P.  was  the  managing  partner,  bis 
salary  was  increased  from  200/.  to  6002. 
a  year,  and  was  to  continue  at  that 
amount  for  seven  years.  Before  this 
the  plaintiff  had  received  advances 
from  the  bank  to  the  amount  of  4700/. 
P.  had  told  him  that^  during|hi8  (Ped' 
der's)  life,  he  should  never  be  called 
upon  for  the  money ;  and  in  1856,  be 
being  desirous  to  secure  himself,  in  the 
event  of  P.*s  death,  with  hia  permission 
insured  his  life,  with  a  certain  Insurance 
Company,  for  5000/. ;  and  in  1857,  bis 
debt  having  increased  to  6000/.,  he,  with 
the  consent  of  P.,  effected  a  further 
policy  of  insurance  for  2500/.  in  another 
insurance  Company.  P.  died  on  the 
21st  March,  1861  :  the  bank  stopped 
payment  in  the  same  year,  and  inspectors 
were  appointed,  to  whom  the  plaintiff 
paid  the  5000/.  which  he  received  on  the 
first  policy.  In  an  action  on  the  second 
policy,  held, 

1.  That  the  plaintiff  had  not  an  insur- 
able interest  in  the  life  of  P.,  within  stat. 
U  O.  3.  c.  48.  s.  1.,  by  reason  of  the 
bare  promise  of  P.  that  he  would  not, 
during  his  life,  enforce  payment  of  the 
debt  due  to  the  bank  from  the  plaintiff. 

2.  That  the  plaintiff  had  an  insurable 
interest  in  the  life  of  P.,  within  that 
statute,  arising  from  the  engagement  by 
P.  to  employ  him  for  seven  years  at  a 
salary  of  600/.  a  year,  to  the  extent  of 
as  much  of  the  period  of  seven  years  as 
remained  at  the  time  the  policy  was 
effected. 


INSURANCE. 


981 


3.  That  the  payment  of  5000/.  on  the 
first  policjr  was  a  bar  to  the  plaintifTs 
claim  by  virtue  of  stat.  14  O.  8.  e,  48. 
#.  3.    Jlebdon  t.  WeU,  579. 

IL  A  life  policy  of  insurance  was 
entered  into  with  a  Company  on  the  life 
of  £f.  F,<t  which  was  founded  on  a  written 
declaration  of  the  assured  agreed  to  be 
the  basis  of  the  contract  ^tween  the 
parties,  and  contained  a  proviso  that 
^  if  any  statement  in  the  declaration 
(which  declaration  should  be  considered 
as  much  a  part  of  that  policy  as  if  the 
same  had  been  actually  set  forth  therein) 
was  untrue,  or  if  the  assurance  by  the 
policy  should  have  been  effected  by  or 
through  any  wilful  misrepresentation, 
concealment  or  false  averment  whatso- 
ever, or  if  the  said  H.  F,  should  go  to 
any  place  beyond  the  limits  of  Europe^ 
&c.,  the  policy  should  be  void,  and  all 
monies  paid  in  respect  thereof  should  be 
forfeited  to  the  said  Association.**  The 
proposal  and  declaration  contained  the 
usual  particulars,  and  proceeded  as 
follows :  **  I  do  hereby  declare  that  the 
above  written  particulars  are  correct 
and  true  throughout,  and  I  do  hereby 
aipree  that  this  proposal  and  declaration 
shall  be  the  basis  or  the  contract  between 
me  and  The  Jkfancheiter  and  London 
Life  Assurance  AssociaHoHj  and  if  it  shall 
hereaAer  appear  that  any  fraudulent 
concealment  or  designedly  untrue  state- 
ment be  contained  therein,  then  all  the 
money  which  shall  have  been  paid  on 
account  of  the  assurance  made  in  conse- 
quence hereof  shall  be  forfeited,  and  the 
policy  granted  in  respect  of  such  assur- 
ance shall  be  absolutely  null  and  void.** 
Held,  that  the  policy  and  declaration 
must  be  read  together,  and  so  reading 
them  the  policy  was  not  avoided  by  an 
untrue  statement  in  the  declaration,  un- 
less desifpiedhf  untrue.  Fowkee  and  an' 
other  T.  The  Manchester  and  London 
Life  Assurance  and  Loan  Association^  917. 

Marine. 

I.  Tlie  clause  in  an  ordinary  policy 
of  marine  insurance  on  a  ship  and  ffoods 
which  insures  against  losses  occasioned 
by  ^'  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  of  what 
nation,  condition  or  quality^  soever,** 
applies  to  a  seizure  of  ue  ship  in  con- 


sequence of  an  embargo  laid  on  her  bj 
the  Sovereign  of  the  country  of  the  as- 
sured, for  the  purpose  of  carrying  on  a 
war  with  another  power;  per  Crompton 
and  Blackburn  JJ.  in  this  Court :  and 
affirmed  in  the  Exchequer  Chamber, 
per  Erie  C.  J.  Williams  and  Keating  JJ., 
and  BramweU  B. ;  dubitante  Pollock 
C.  B.    Auheri  and  another  v.  Oray^  163. 

IL  There  is  a  distinction  in  this  re- 
spect between  an  embargo,  in  a  time 
when  there  is  peace  between  the  coun- 
tries of  the  insurer  and  the  assured, 
laid  on  for  a  purpose  wholly  unconnected 
with  hostility  eitncr  existing  or  expected, 
and  an  embargo  connected  witn  such 
hostility:  per  the  same  Judges  in  the 
Exchequer  Chamber,    id 

III.  Qutere,  if  the  act  of  seizure  was 
a  lawful  act  under  the  municipal  law  of 
the  country  of  the  assured  r  per  the 
same  Judges  in  the  Exchequer  Cnamber. 
Id. 

IV.  Declaration  on  a  policy  by  which 
the  plaintiffs  were  assured  **  at  and  from 
all  or  any  ports  and  places  in  the  Clyde^ 
or  from  Liverpool^  to  Kurrachee  or  tW- 
cii/to,  and  for  the  space  of  thirty  days 
afler  her  arrival  at  her  port,  upon  the 
body,  tackle,  apparel,  oxxinance,  muni- 
tion,  artillery,  boat  and  other  furniture 
of  and  in  the  good  ship  or  vessel  called 
The  Ganges^  a  steamer.**  There  were 
pleas  of  unseaworthiness  and  of  undue 
concealment,  on  which  issues  were  joined. 
The  Ganges  was  built  for  navigating  the 
Indus,  and  was  on  this  account  of  such  a 
construction  as  to  be  unfit  generally  for 
ocean  navigation.  Every  thing  however 
was  done  w&t  possibly  could  be  done  by 
temporary  appliances  to  render  a  vessel 
of  her  construction  as  strong  as  she  could 
be  made  to  encounter  the  perib  of  the 
voyage  insured.  The  assur^  had,  before 
the  policy  was  entered  into,  informed 
the  aefendonts  of  the  original  construc- 
tion and  character  of  the  The  Ganges, 
telling  them  at  the  same  time  that  the 
additional  strengthening  contemplated 
was  then  in  progress,  and  that  every 
thing  possible  would  be  done  to  streng- 
then and  fit  her  for  the  voyage.  An 
additional  premium  was  paid  commen- 
surate to  the  increased  risk  arising  from 
the  character  of  the  vessel. 

1.  Held,  that  the  warranty  of  sea- 
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worthiness  must  be  taken  to  be  limited 
to  tbe  capacity  of  the  yessel,  and  there- 
fore was  satisfied  if,  at  the  commencement 
of  the  risk,  the  vessel  was  made  as  sea- 
worthy as  she  was  capable  of  being  made : 
though  it  might  not  make  her  as  fit  for 
the  voyage  as  would  have  been  usual 
and  proper  if  the  adventure  had  been 
that  of  sending  out  an  ordinary  sea-going 
vessel. 

2.  That  extrinsic  evidence  as  to  the 
character  of  the  vessel  was  admissible. 
Burges  and  another  v.  Wickham  and 
amother,  669. 

V.  The  de|)osit  of  a  policy  of  insu- 
rance on^  a  ship  at  sea,  which  is  after- 
wards injured  by  perils  insured  against 
and  condemned,  does  not  invest  the  de- 
positary with  implied  authority  to  give 
notice  to  the  underwriter  of  abandon- 
ment as  for  a  total  loss.  Jardine  and 
otkers  V.  Leathley,  700. 

VI.  Qu€sre^  if  there  were  a  mortgage 
of  the  ship?  Id, 

TU.  By  memorandum    of   charter- 
party,  dated  London,  it  was  agreed  be- 
tween J. ^., therein  described  as  ^* owner 
of  the  good  ship  or  vessel  called  Tlie  Af., 
of  420  tons  or  thereabouts,  now  in  the 
port  of  Amsterdam,'*  and  C.  D.,  that  the 
said  ship,  being  tight  staunch,  strong, 
and  every  way  fitted  and  ready  for  the 
voyage,  should,  with  all  possible   des- 
patch, proceed  direct  to  iV.  &c."    In  an 
action  by  the  shipowner  against    the 
charterer  for  not  loading    uie  agreed 
cargo:    held,  by  JSrle  C.   J.,  Pollock 
C.  fi.,  IFt^^taiR^  and  Keating  J  J.,   and 
ChanneU  B.,  reversingthe  judgment  of 
the  Ck>urt  of  Queen's  Bench, 
i.  That  the  words  **  now  in  the  port 
o£ Amsterdam*^  amounted  to  a  war- 
ranty or  condition  precedent  to  the 
contract  that  the  ship  was  there  at 
the  time  of  making  the  memorandum 
^  of  charter-party. 

ii.  That  tha  question  was  properly 
raised  by  a  plea  that  at  the  time 
of  making  the  charter-party,  time 
and  the  then  situation  of  the  ship 
were  material  and  essential  parts  of 
tbe  contract:  although  it  should 
seem  the  question  might  also  be 
raised  by  pleading  the  material  cir- 
cumstances on  which  the  defendant 


relied  as  leading  to  the  construction 
which  the  plea  sought  to  put  on  the 
instrument.     Behn  v.  Burnett,  75 1 . 

VIII.  In  a  policy  of  insurance  upon 
a  steamer,  in  the  ordinary  form,  tbe 
hull  and  the  machinery  were  separately 
valued,  with  a  clause,  "average  pay- 
able on  the  whole  or  on  each  as  if 
separately  insured.**  The  steamer  had 
discharged  her  cargo  at  C,  and  while 
she  lay  there  without  any  cargo  on  board 
her  hull  was  damaged  by  fire.  The  cost 
of  repairs  to  the  hull  amounted,  aher  a 
deduction  of  the  usual  one-third,  to 
386i.  12f.  6J.,  including  the  sum  of 
91.  Ot,  Id.  for  JUo^d^B  surveyor's  fees. 
An  additional  sum  o£55L5t.  lOd.  was  ex- 
pended in  extinguishing  the  fire.  It  was 
proposed  to  add  this  to  the  other  sum,  so 
as  to  take  the  case  out  of  the  common 
3  pNer  cent,  memorandum.  Held,  in  an 
action  for  particular  average  on  the  hull ; 
per  Cochbum  C.  J.  and  Crompton  J. ; 
that  assuming  these  expenses  to  be  par- 
ticular and  not  general  average,  they 
must  be  apportioned  to  the  hull  and 
machinery  according  to  their  respective 
values,  and  that  only  the  sum  due  for 
the  hull  could  be  added  to  tbe  direct 
loss  on  the  hull.  Oppenheim  and  othert 
V.  Fry,  873. 

IX.  Per  Blaekbum  J.  The  parties 
In  the  preceding  case  must  be  under- 
stood to  have  agreed  that  any  expendi- 
ture incurred  entirely  and  exclusively 
for  saving  the  whole  subject  of  insur- 
ance, should,  for  the  purpose  of  adjust- 
ing the  loss  on  the  polioy,  be  treated  as 
general  average.    Id. 

X.  Sewhle,  per  Blackburn  J.,  where  a 
voluntary  sacrifice  is  made  for  the  benefit 
of  the  whole  adventure,  it  is  general 
average,  whether  the  ship  and  cargo  and 
freight  belong  to  one  only  or  to  different 
adventurers,  or  whether  they  are  par- 
tially interested.    Id. 

See  Warrantif. 

INSURABLE  INTEREST. 
See  Insurance,  Life,  I. 

INTERFERENCE  OF  COURT. 
See  Vexatious  Indictments,  II. 


INTERPLEADER. 


JUDGMENT. 
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INTERPLEADER. 
See  Courts  Contempt  of, 

IRISH  PAUPER. 
See  Pmq>er  Lunatic^  III. 

IRREMOVABILITY. 

See    Fcatper  Lunatic^  I.  III.  IV.,  and 
Removal  of,  IV.  V. 

JOINT  STOCK  COMPANY. 
See  Company,  Joint  Stock, 

JUDGE. 

Action  against. 

An  action  does  not  lie  against  a  Judge 
of  one  of  the  superior  Courts  for  a 
judicial  act,  though  it  be  alleged  to  hare 
been  done  maliciouslj  and  corruptly. 
Bossanna  Dupin  Fray  v.  Sir  Colin 
Blackburn,  Knight,  576. 

Consent  of.     See  Vexatious  Indictments. 

Misdirection  bjr.    See  Bate,  Church. 

And  jury,  functions  of. 

I.  Whether  a  descriptive  statement  in 
a  written  instrument  is  a  mere  repre- 
sentation or  a  substantive  part  of  the 
contract  is  a  question  of  construction 
which  the  Court,  and  not  the  jury,  must 
determine.    Behn  v.  Bumess,  75  L 

II.  When  that  question  is  raised  by 
pleading,  the  Court  may,  in  aid  of  the 
construction,  take  into  consideration  the 
surrounding  circumstances ;  such  as  the 
circumstances  under  which,  and  the  pur- 
poses for  which,  the  charter  party  was 
entered  into :  aliter  if  the  question  is 
raised  by  demurrer  or  on  an  application 
for  judgment  non  obstante  veredicto.  Id. 

III.  If  the  former,  the  question  arises 
whether  that  part  of  the  contract  is  a 
condition  precedent  or  only  an  indepen- 
dent agreement,  a  breach  of  which  will 
not  justify  a  repudiation  of  the  contract, 
but  will  only  be  a  cause  of  action  for  a 
compensation  in  damages.     Id. 

See  Contract,  III. 


JUDGMENT. 

Action  on.     See  Action  on  Judgment. 

Creditor.    See  Oamishee. 

Entry  of.     See  Covenant  running  with 
Reversion. 

In  replevin.    See  Rate,  Church. 
Summons.     See  Court,  County,  li, 

JURISDICTION. 

See  Evidence,  Secondary,  I.    Justice  of 
the  Peace,  Jurisdiction  of,  I. 

JURY. 
See  Judge, 

JUSTICE  OF  THE  PEACE. 

I.  Justices  of  the  peace  are  bound  by 
Stat.  11  &  12  Vict.c.  43.  #.  14.  to  lo<lge 
with  the  clerk  of  the  peace  all  summary 
convictions  which  take  place  before  them, 
in  order  that  the  same  may  be  filed 
among  the  records  of  the  Quarter  Ses- 
sions.   Ex  parte  HayuHxrd,  546. 

II.  A  mandamus  does  not  lie  to  their 
clerk  for  this  purpose,  even  though  he 
may  have  received  the  fees  for  drawing 
up  such  convictions  allowed  under 
sect  30  of  that  Act.    Id, 

in.  A  party  convicted  bj  justices  on 
an  information  applied  to  them  for  a  case 
for  a  superior  Court,  under  stat.  20&21 
Vict.  c.  43.  s.  2.  The  case  was  delivered 
by  the  justices*  clerk  to  the  appellant's 
attorney  on  the  3l8t  December,  1862, 
who  gave  notice  of  appeal  and  a  copy 
to  the  opposite  attorney ;  and  on  the  1st 
January,  1863,  sent  by  post  the  original 
to  his  London  agent  to  be  lodged  in 
Court.  The  London  agent  received  the 
case  the  next  day,  but  did  not  lodge  it 
until  the  10th:  held  that  the  case  had 
not  been  duly  transmitted  to  the  Court 
according  to  the  statute.  In  re  Banks, 
appellant,  Goodwin,  respondent,  548. 

IV.  Q^<Bre  whether,  if 'such  a  case  is 
duly  put  into  a  regular  course  of  trans- 
mission to  the  Court,  e,  g.  by  post,  and 
does  not  reach  it  within  time  in  couse- 
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quence  of  something  over  which  the 
Bender  has  no  control,  this  is  a  compli* 
ance  with  the  statute.    Jd, 

Action  against.    See  Rate^  Church. 

Jurisdiction  of. 

I.  Upon  an  information  under  stat. 
1  &  2  Tk.  4.  ^.  S2.  «.  80.  for  a  trespass  in 
search  of  game  on  land  in  the  occupation 
of  the  lora  of  the  manor,  the  defendant 
asserted  that  the  land  was  not,  as  alleged 
bj  the  informant,  common  or  waste  land 
within  the  manor,  but  was  land  vested  in 
the  inhabitant  householders  of  certain 
parishes  under  an  inclosure  award,  and 
claimed  a  prescriptive  right  to  kill  game 
on  the  land,  but  did  not  shew  that  he 
was  an  inhabitant  householder  of  either 
of  those  parishes.  The  justices  con- 
victed the  defendant ;  and  in  a  case, 
stated  under  stat.  20  &  21  Vict.  c.  43., 
•et  out  the  evidence  upon  which  they 
decided  that  the  land  was  waste  or  com- 
mon of  the  manor,  and  found  that  the 
defendant  had  no  ground  for  believing 
that  he  had  the  right  of  shooting  over  it. 
Bj  stat.  1  &2  17.  4.  c.  82.  ir.30.it is  pro- 
vided, ^that  any  person  charged  with 
any  such  trespass  shall  be  at  kberty  to 
prove,  by  way  of  defence,  any  matter 
which  would  have  been  a  defence  to  an 
action  at  law  for  such  trespass.**    Held, 

1.  That  the  jurisdiction  of  the  Justices 
was  not  ousted  by  the  claim  of  a  pre- 
pcrintive  right  in  gross  to  kill  game  on 
the  land,  there  being  no  colour  for  such 
a  clium : 

2.  Nor  by  the  assertion  that  the  land 
was  not  in  the  occupation  of  the  lord  of 
the  manor,  but  was  vested  in  other  per- 
sons, as  the  claim  of  title  to  oust  the 
jurisdiction  of  the  justices  must  be  a 
claim  of  title  in  the  party  charged,  and 
not  in  a  third  person : 

3.  Held  by  CocKbum  C.  J.,  Blachbum 
and  MeUor  J  J.,  that,  there  being  evi- 
dence before  the  justices  of  the  land 
being  in  the  occupation  of  the  lord  of 
the  manor,  this  Court  ought  not  to  review 
their  decision.  But,  by  Wightman  J., 
that,  the  evidence  bein^  set  out,  this 
Court  might  review  their  decision  and 
reverse  it,  if  it  appeared  that  they  had 
come  to  a  wrong  conclusion.  ComweHj 
appellant,  Sand^*y  respondent,  206, 


n.  Under  24  &  25  Viet.  e.  100.  #.  42.,  a 
femaJe  cbai^|;ed  a  man  before  justices  of 
the  peace  with  an  assault,  and  on  her 
examination  deposed  not  only  that  he 
had  assaulted  her  and  hurt  her  knee,  but 
that  he  had  connexion  with  her,  though 
she  ^  did  not  consent,  and  did  what  she 
could  to  resist  him.**  The  other  evidence 
shewed  that  the  part  of  her  statement 
which  related  to  indecent  assault  was 
yen  improbable,  and  the  justices,  dis- 
believing it,  convicted  him  of  an  assault : 
Held  that  thev  had  iurisdiction  to  do 
so,  ahlxough  the  evidence,  if  bdiered, 
disclosed  a  felony.  WiVdnMony  appellant, 
Duttan,  re^>0Ddent,  891. 

See  Highway,  II.,  and  Nan^repair  of. 
Loan  Society.  Matter  and  Servanty 
L  Rate,Chyrch.  PubUc  HeaUk  Act, 
IV,  V, 

KINGSTON     UPON    HULL    IM- 
PROVEMENT ACT. 

See  Public  Health  Act,  I. 


LAKES,  SOIL  OF. 

QiMsre,  whether  the  soil  of  lakes,  like 
that  of  fresh  water  rivers,  primi  facie 
belongs  to  the  owner  of  the  land  or  of 
the  manors  on  either  side,  ad  medium 
filum  acquis,  or  whether  it  belongs  to  the 
kingin  right  of  his  prerogative.  marshdU 
V.  The  UUetwater  Steam  Navigation 
Company  {Limited),  732. 

LANDLOCKED  PROPERTY. 
See  Way  of  Necessity. 

LANDLORD. 
See  Bankruptcy,  VI.  VIL 

LANDS    CLAUSES  CONSOLIDA- 
TION  ACT. 

See  Company,  Railway,  II. 

LIBEL. 
See  Defamation,  Libel,  V. 


LIEN. 


MALA  HDES. 
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LIEN. 
See  Bankruptcy^  I. 

LIFE  INSURANCE. 
See  Intunmce^  Life. 

LIGHTING. 
See  MetropoU*  Local  Management  Actj  I. 

LIMITATION  OF  TIME. 
See  Public  Health  Actj  L  IV. 

LIQUIDATORS. 
See  Company y  Joint  Stock,  I. 

LITERARY  PROPERTY, 
DRAMATIC. 

See  Partnership^  I. 

LOAN  SOCIETY. 

An  order  for  payment  made  by  a 
justice  of  the  peace,  under  The  Loan 
Society  Act,  3  &  4  Vict,  c.  110.,  must  be 
for  immediate  payment :  he  has  no  juris- 
diction to  order  payment  in  a  certain 
time  from  making  the  order.  Parker, 
appellant,  Boughey,  respondent,  43. 

LOCAL  GOVERNMENT  ACT. 
See  Public  Health  Act,  IV. 

LOCALITY. 
See  Nuisance^  I.  II. 

LONDON  CITY  SMALL  DEBTS 
ACT. 

See  Court,  County,  11. 

LUNATIC. 
See  Pauper  Lunatic. 

MAINTENANCE. 

See  Pauper  Lunatic,  and  Removal  of,  I. 
II.  IIL 


MALA  "FIDES. 
See  Contract,  IV. 

MALICE. 
See  Judge,  Action  against. 

MANDAMUS. 

See  Justice  of  the  Peace,  U.    PuhUe 
Health  Act,  L 

MANURE. 
See  Turnpike,  II.  III. 

MARINE  INSURANCE. 
See  Insurance,  Marine. 

MASTER  AND  SERVANT. 

I.  Upon  a  complaint  under  stat.  20 
O.  2.  c.  19.  s.  1.,  by  an  artificer  against 
his  master  for  nonpayment  of  wages,  the 
justices  may  make  a  deduction  from  the 
wages  on  the  ground  that  the  work  was 
bafiy  done.  Sharp,  appellant,  Haxns^ 
worth,  respondent,  139. 

II.  If  the  kee]}er  of  a  place  of  public 
resort  instructs  his  servant  to  manage  it 
in  such  a  way  as  to  be  a  violation  of 
Stat.  2  &  3  Vict  c,  47.  s.  44.,  and  the 
servant  does  do,  the  master  is  guilty  of 
an  offence  within  that  Act,  and  the  ser- 
vant is  guilty  as  aiding  and  abettingliim 
within  Stat.  11  &  12  Vict.  c.  43.  #.  5. 
Wilson,  appellant,  V.  Stewart,  respondent, 
913. 

MATTER  OF  CONTRACT 
DESTROYED. 

See  Contract,  V.  VI.  VH.  VIII. 

MEASURE  OF  DAMAGE. 
See  Distress, 

MEMORANDA. 

Trinity  Vacation,  1862,  100. 
Michaelmas  Term,  1862,  304. 
Michaelmas  Vacation,  1862,  328. 
Hilary  Vacation,  1863,  768. 
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MEMORANDUM,  COMMON. 
See  Insurance^  Marine^  VIII. 

METROPOLIS  LOCAL  MA- 
NAGEMENT  ACT. 

L  VatuhaU  Bridge  was  built  by  a 
Companj  under  stat.  49  O.  8.  c.  cxlli., 
by  wnich  they  were  empowered  to  make 
(amonpt  others)  a  road  leading  from 
the  bridffe  to  the  turnpike  road  in  the 
parish  o?  Lambeth^  and  were  required  to 
put  up  lamp-posts  and  lamps  for  lighting 
the  bridge,  and  upon  the  sides  of  it,  and 
also  upon  the  sides  of  the  road,  under 
pain  of  being  indicted ;  and  the  tolls 
were  to  be  applied  in  lighting  the 
bridge  and  road.  Half  the  bridge  which 
adjoins  the  county  of  Surrey  was  to  be 
deemed  in  the  parish  of  Lambeth^  but 
was  not  to  be  deemed  a  county  bridge 
so  as  to  subject  the  county  or  parish  to 
the  repairs  of  the  bridge  or  road.  By 
a  lighting  and  paying  Act,  9  &  10  Vict. 
c.  cccl..  Commissioners  were  appointed 
for  putting  that  Act  into  execution ;  by 
sect.  50  tney  were  authorized  and  em- 
powered to  cause  (amongst  others)  the 
road  to  the  middle  of  VauxhaU  Bridge  to 
be  kept  properly  lighted ;  and  by  sect. 
54  it  was  enactca  that  it  should  be  lawful 
for  them  to  cause  such  of  the  streets  as 
they  should  think  proper  to  be  lighted  ; 
ana  by  sect.  62  '*  the  present  lamps  and 
lamp-posts  in  the  streets  and  other 
places  within  the  district  or  limits  men- 
tioned in  the  Act,  and  which  shall  or 
may  hereafter  be  erected  or  fixed  by 
yirtue  of  that  Act,  shall  belong  to  and 
be  the  property  of  the  Commissioners." 
By  The  Metropolis  Local  Management 
Act,  18  &  19  VicL  c.  120.  *.  90.,  all  the 
duties,  powers  and  uuthorities  for  and 
in  relation  to  the  lighting  any  parish 
mentioned  in  the  Schedule  (A.)  (Lam- 
beth beinjr  one),  or  any  part  of  such 
parish,  which  at  the  passing  of  the  Act 
were  vested  in  any  Commissioners  or  in 
any  other  body  than  the  vestry  of  such 
parish,  are  to  be  vested  in  and  per- 
formed by  the  vestry ;  and  by  sect.  93 
all  property,  matters  and  things  vested 
in  such  Commissioners  or  other  body, 
in  connection  with  any  such  duties  or 


powers,  {are  Tested*  in  Hie  ^ertrj  of  tiie 

parish.  By  sect.  130  the  vestry  shall 
cause  the  several  streets  within  their 
parish  to  be  well  and  sufficiently  lighted ; 
and  by  sect.  250  the  word  "  street"  ap- 
plies to  and  includes  any  bridge  not 
being  a  county  bridge.  Held  that,  by 
Stat.  9  &  10  Vict.  c.  cccl.,  the  property 
in  the  lamps  along  the  road  and  on  hau 
the  bridge  was  vested  in  the  Commis- 
sioners ;  and  the  obligation  to  light  the 
road  and  half  the  bridge  was  transferred 
from  the  Bridge  Company  to  the  Com- 
missioners ;  and  by  The  Metropolis  Local 
Management  Act,  18  &  19  Vict.  e.  120. 
M.  90.  and  93.,  the  property  in  such 
lamps  and  the  obligation  to  light  the 
bridge  were  transferred  from  the  Com- 
missioners to  the  vestry  of  the  parish  of 
Lambeth. 

Semble,  if  stat.  9  &  10  Vict.  c.  cccl. 
had  not  transferred  the  obligation  and 
the  property  from  the  Bridge  Company 
to  the  Commissioners,  they  would  be 
transferred  to  the  vestry  from  the  Bridge 
Company  by  sect.  90  of  stat.  18  &  19 
Vict.  c.  120.  The  Queen  v.  The  Vestry 
of  Lambeth,  1. 

II.  The  Metropolis  Local  Manage- 
ment Act,  18  &  19  Vict.  c.  120.  ».  161., 
enacts  that  the  sewers  rate  shall  be 
levied  on  the  persons  and  in  respect  of 
the  property  rateable  to  the  relief  of  the 
poor,  and  shall  be  assessed  upon  the  net 
annual  value  of  such  property  ascer- 
tained by  the  rate  for  the  time  being  for 
the  relief  of  the  poor.  Sect.  163  pro- 
vides that  the  sewers  rate  shall,  as  re- 
gards land  used  as  arable,  meadow,  or 
pasture  ground  only,  or  as  woo<lland, 
orchard,  market  garden,  hop,  herb, 
flower,  fruit,  or  nursery  ground,  be 
assessed  and  levied  in  the  proportion  of 
one-fourth  part  only  of  the  net  annual 
value.  And  sect.  164  provides  "  that 
where  any  property  was  at  the  time  of 
the  issuing  of  the  first  commission  under 
the  said  Act  of  the  11  &  12  Vict.  c.  112. 
(The  Metropolitan  Commissions  of 
Sewers  Act),  entitled  to  exemption  from 
or  to  any  reduction  or  allowance  in 
respect  of  the  sewers  rate,  such  exemp- 
tion, reduction,  or  allowance  shall  oe 
observed  and  allowed  in  levying  any 
sewers  rate  under  this  Act."  On  appeal 
by  a  gas  light  and  coke  Company  against 
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a  sewers  rate,  in  which  thej  were  as- 
sessed in  respect  of  their  mains  and 
pipes  upon  their  net  annual  value  ascer- 
tained bj  the  poor  rate  for  the  time 
being,  the  Sessions,  being  of  opinion 
that  the  appellants  derived  only  half  of 
the  benefit  m  respect  of  their  mains  and 
pipes  as  compared  with  other  property 
in  the  parish,  reduced  the  rate  to  one 
half  the  amount.  Held  that,  inasmuch 
as  the  mains  and  pipes  did  not  fall 
within  the  description  of  property  men- 
tioned in  sect.  163,  nor  within  any  ex- 
emption or  reduction  mentioned  in  sect. 
164,  the  appellants  were  not  entitled  to 
any  deduction  on  the  ground  of  the 
mains  and  pipes  deriving  less  benefit 
than  other  property  from  the  sewers. 
Hie  Queen  v.  Heaa  and  The  Metropo' 
litan  Board  of  Works,  419. 


METROPOLITAN  POLICE  ACT. 
See  Conversion.     Highway,  II. 

METROPOLITAN  SEWERS  ACT. 
See  Water. 

MINING  COMPANY. 
See  Company,  Mining, 

MISDIRECTION  BY  JUDGE. 
See  Rate,  Church. 


MISREPRESENTATION  IN 
POLICY. 

See  Insurance,  Life,  II. 

MONEY. 

Payment  of,  into    Court.     See  Bank- 
ruptqf,  II.  III.     Court,  County,  I. 

Had  and  received.    See  Contract,  II. 


MORTGAGE. 
See  Insurance,  Marine,  V.  VI. 


MUNICIPAL  CORPORATIONS. 

Occupation  of  an  attorney *8  office  en- 
titles a  person  to  be  a  burgess,  and  there- 
fore  qualified  to  be  elected  councillor  of 
a  borough  within  The  Municipal  Corpo- 
rations Act,  S  &  e  W.  4.  c.  76.  s.  9., 
which  requires  occupation  of  a  "  house, 
warehouse,  counting  house,  or  shop.** 
Re  Creek,  459. 


NECESSARY  WORKS. 
See  Public  Health  Act. 

NECESSITY,  WAY  OF. 
See  Way. 

NEWSPAPER. 
See  Defamation,  Libel,  IL  III. 

NON-REPAIR  OF  HIGHWAY. 
See  Highway. 

NOTICE. 

Of  abandonment-.     See  Insurance,  Ma- 
rine,  V.  VI. 

Of  appeal.    See  Bastardy  Order. 

Of  dishonour.     See  Bill  of  Exchange^  L 

Reasonable.    See  Bill  of  Sale. 

NUISANCE. 

I.  An  action  lies  for  a  nuisance  to  the 
house  or  land  of  a  person,  whenever, 
taking  all  the  circumstances  into  con- 
sideration, including  the  nature  and  ex- 
tent of  the  plaintifTs  enioyment  before 
the  act  complained  of,  the  annoyance  is 
sufficiently  great  to  amount  to  a  nuisance 
according  to  the  ordinary  rule  of  law ; 
and  this  whatever  the  locality  may  be 
where  the  act  complained  of  is  done; 
and  where,  on  the  trial  of  such  an  action, 
it  appears  that  the  act  complained  of  was 
done  on  the  land  of  the  defendant,  the 
jury  cannot  properly  be  asked  whether 
the  causing  of  the  nuisance  was  a  reason- 


NUISANCE. 
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able  use  by  the  defendant  of  bis  own 
land :  per  Erie  C.  J.,  Williams  and 
Keating  JJ.,  Bramwell  and  WUde  BB., 
reyersmg  the  decision  of  the  Queen^s 
Bench;  Pollock  C.  B.  dissentiente. 
Bamford  ▼.  Turtdey,  62. 

n.  In  an  action  for  a  nuisance  arising 
from  the  burning  of  bricks  on  the  de- 
fendant's land  near  to  the  plaintiff's 
house,  it  appeared  that  the  defendant's 
land  and  the  land  upon  which  the  plain- 
tiff's house  stood  were  portions  of  an 
estate  which  had  been  sold  in  lots  as 
building  land ;  and  in  the  particulars  it 
was  stated  that  there  was  abundance  of 
brick  earth  and  gravel,  which,  with  other 
advantageSi  presented  an  adyantageous 
opportunity  of  carrying  out  safe  and 
profitable  building  operations.  Bricks 
nad  previously  been  made  on  the  spot 
where  the  plaintiff's  house  stood.  The 
Judge  directed  the  jury,  that  if  they 
thought  that  the  spot  was  convenient 
and  proper,  and  the  burning  of  the  bricks 
was,  under  the  circumstances,  a  reason- 
able use  by  the  defendant  of  his  own 
land,  the  defendant  would  be  entitled  to 
a  verdict :  held  erroneous :  per  Erie 
C.  J.,  WUUams  and  Keating  J  J .,  Bram" 
well  and  WUde  BB.,  reversing  the  deci- 
sion of  the  Queen's  Bench ;  Pollock  C.  B. 
dissentiente.    Id. 

III.  Where  a  person  has  been  con- 
victed, under  sect.  14  of  The  Nuisances 
Removal  Act  for  England,  1855, 18  &  19 
Vict.  c.  121.,  of  disobeying  an  order  to 
abate  a  nuisance  under  sect.  13,  a  war- 
rant to  levy  the  penalty  imposed  on  the 
conviction  cannot  be  issued  without  a 
previous  summons  under  sect.  20.  The 
Queen  v.  Jenkins,  116. 

IV.  The  owner  of  land  adjoining  a 
public  road  is  under  no  obligation  to 
fence  excavations  in  his  land  unless  they 
are  so  near  to  the  road  as  to  be  danger- 
ous to  persons  lawfully  using  it.  Binks, 
administrator,  v.  The  South  Yorkshire 
Railtoay  and  River  Dun  Company,  244. 

V.  Where  a  canal  Company  con- 
stjructed  a  canal  by  the  side  of  an  ancient 
public  footway,  at  a  distance  of  about 
twenty-four  feet  from  it,  with  a  towing 
path  on  the  bank  of  the  canal,  and  an 
intermediate  space  between  them,  and. 


in  consequence  of  the  acts  of  person 
authorized  by  the  Company,  the  dia 
tinction  between  the  footway  and  th 
canal  had  become  obliterated  i  and  i 
appeared  that,  although  the  public  ha* 
no  right  to  pass  over  the  intermediat 
space  between  the  footway  and  the  cana 
tney  were  permitted  by  the  Company  t 
do  so  without  objection :  Held,  tnat  th 
Company  were  under  no  obligation  t 
fence  the  canal ;  and  consequently  thi 
no  action  lay  a^nst  them,  under  th 
9  &  10  Vict,  c.  93.,  by  the  personal  n 
presentative  of  a  party  who  had  quitte 
the  footway,  and,  in  consequence  of  th 
dangerous  state  of  the  canal,  fell  in  an 
was  drowned.    Id. 

YI.  On  the  2Gth  June,  1861,  a 
order  of  justices  was  made  under  Tfa 
Nuisances  Removal  Act  for  Englam 
1855,  18  &  19  Vict.  c.  121.,  on  the  ownc 
of  premises,  to  abate  certain  nuisance 
ana  was  served  by  being  left  on  tl 
premises.  The  order  not  having  bee 
obeyed,  the  local  authority,  on  the  16t 
July,  commenced  the  necessary  work 
which  were  finished  on  the  7th  Septen 
her.  The  owner  was  resident  in  Am 
tralia,  and  on  the  21st  May,  1861,  exi 
cuted  a  power  of  attorney  to  the  defenc 
ant  to  receive  the  rents :  the  defendai 
received  the  power  of  attorney  on  tl 
22nd  July,  and  acted  upon  it  by  re 
ceiving  the  rents  due  at  Miehaelma 
By  sect.  2  the  word  "  owner"  includ< 
any  person  receiving  the  rents  as  trustc 
or  agent.  By  sect.  19,  the  costs  an 
expenses  incurred  in  obtuning  an  ord< 
and  in  carrying  the  same  into  effec 
shall  be  deemed  to  be  money  paid  f< 
the  use  and  at  the  request  of  the  pei 
son  on  whom  the  order  is  made;  an 
in  case  of  nuisances  by  the  act  or  defau 
of  the  owner,  the  premises  shall  be  an 
continue  chargeable;  and  such  cos' 
and  expenses  may  be  recovered  in  an 
county  or  superior  Court.  Held,  th] 
the  defendant  not  being  **  owner"  withi 
sect.  2  at  the  time  when  the  order  wi 
made,  was  not  liable  to  an  action  for  tl 
cost^  and  expences  under  sect  19.  j 
re  The  Guardians  of  the  Poor  of  Bl 
thing  Union  v.  Wharton,  352. 
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See  Pauper^  Removal  of,  I. 
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OFFICE  OF  ATTORNEY. 
See  Municipal  Corporations, 

ORAL  ADJUDICATION. 
See  Bastardy  Order,  L 

ORDER. 

See  Chvrck  Bate. 

In  bastardy.    See  Bastardy  Order. 

-Of  justice  of  the  peace.    See  Justice  of 
the  Peace,  Jurisdiction  of. 

Of  removal.  See  Patq}er,  Benunal  of. 

PARISH. 

See  Pauper.    Highway. 

I.  A  district  which,  by  order  in  council, 
under  stat.  59  O.  3.  c.  134.  s.  16.,  is 
assigned  to  a  chapel  in  a  parish,  becomes 
a  separate  parish  for  all  ecdesiastical 
purposes,  but  continues  a  part  of  the 
pansh  for  other  parochial  purposes,  and 
therefore  the  inhabitants  of  the  district 
are  entitled  to  Tote  in  the  election  of 
churchwarden  for  the  parish.  The 
Queen  t.  Stevens  and  WooUcombe,  333. 

IL  Stats.53  O.S.  c.  clxii.  and  3  &  4W. 
4.  c.  xxxiii.  contain  prorisions  by  which 
any  rate  in  the  parish  of  C,  made  by 
virtue  of  either  of  the  Acts,  may  be  re- 
covered by  summons  before  two  justices 
of  the  peace ;  and  an  appeal  is  given  to 
the  Quarter  Sessions.  Separate  dis- 
tricts for  ecclesiastical  purposes  were 
afterwards  formed  in  C,  under  stat  19 
&  20  Vict.  e.  104.  In  1861  the  church- 
wardens  of  C.  gave  notice  that  a  vestry 
of  the  parish,  except  those  districts, 
would  be  held  to  make  a  rate  for  the 
repair  of  the  parish  church ;  and  in  the 
notice  it  was  stated  that  a  show  of  hands 
would  be  taken  on  each  proposition  pr 
amendment  which  miffht  be  submitted 
to  the  meeting,  and  if  a  poll  should  be 
demanded,  the  polling  would  be  taken 
at  an  adjourned  meetmg  on  all  the  pro- 
positions and  amendments  made  at  the 
original  meeting.  At  the  meeting  a  rate 
of  2d.  in  the  pound  was  proposed,  and  an 


amendment  was  moved  **that  no  rate 
be  granted."  The  majority  were  in  fa- 
vour of  the  amendment.  Upon  a  poll 
being  demanded,  the  vestry  was  ad- 
journed for  the  purpose  of  taking  it.  At 
the  poll  the  voting  was  *'  for  the  motion** 
and  '*  for  the  amendment  ;'*  and  at  the 
close  of  it  the  chairman  declared  the 
motion  to  be  carried,  and  no  other 
amendment  was  allowed  to  be  put: 
Held, 

1.  That  notwithstanding  the  creation 
of  the  separate  districts,  the  local  Acts 
still  applied  to  church  rates  for  the  pa- 
rish cnurch  of  C. 

2.  That,  the  amendment  being  a  di- 
rect n^ative  of  the  original  motion,  it 
was  not  necessary  to  tiuLe  the  poll  on 
each ;  and  that  no  amendment  could  be 
brought  forward  after  the  close  of  the 
poll.  The  Queen  v.  Boberts^  Stone  and 
May,  495. 


PARTICULAR  AVERAGE. 
See  Insurance^  Marine,  YIIL 


PARTNERSHIP. 

I.  K.,  the  licensed  proprietor  of  a 
theatre,  under  stat.  6  &  7  Vict.  c.  68., 
entered  into  an  arrangement  with  D. 
whereby  2>.  had  the  use  of  the  theatre 
for  dramatic  entertainments.  D,  pro- 
vided the  company,  had  the  selection  of 
the  pieces  to  be  represented,  together 
with  the  entire  management  of  their  re- 
presentation, and  exdusive  control  over 
the  persons  employed  in  the  theatre. 
K.,  on  his  ^  part,  {mid  for  printing 
and  advertising,  furnished  the  lighting, 
door  keepers,  scene  shifters  and  super- 
numeraries, and  hired  the  band,  music 
being  a  necessary  part  of  the  perform- 
ance. The  money  t«ken  at  the  door 
was  taken  by  servants  of  K.,  who 
retained  one  half  of  the  gross  receipts  as 
his  remuneration  for  the  use  of  the 
theatre,  and  handed  the  other  half  to  D. 
Among  the  pieces  represented  were  two 
which  L.  had  the  sole  liberty  of  repre- 
senting or  causinff  to  be  represented  &c., 
as  assignee  of  we  author,  under  the 
Dramatic  Literary  Property  Acts,  3  &  4 
W.  4.  c.  15.  and  5  &  6  Vict.  c.  45.  Held, 
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that  no  action  under  those  st^itutes  was 
maintainable  by  L,  against  K,^  as  the 
above  facts  did  not  shew  that  those 
pieces  had  been  represented  &c.  by  hira,  Lunatic 
or  that  there  was  a  partnership  between 
jD.  and  him  so  as  to  render  him  liable 
for  the  representation  &c.  of  them  by  D. 
Lyon  and  Wife  v.  Knowlei,  556. 


PAUPER. 


II.  The  test  whether  a  person  who  is 
not  an  ostensible  partner  in  a  trade^  is 
nevertheless,  in  contemplation  of  law,  a 
partner,  is, — not  whether  he  is  entitled 
to  participate  in  the  profits ;  although 
this  afTords  cogent,  often  conclusire  evi- 
dence of  it — ^bttt  whether  the  trade  has 
been  carried  on  by  persons  acting  on  his 
behalf;  per  Blackburn  and  MeUor  JJ. 
KUihaw  V.  Jukes  and  others,  847. 

III.  Qtt.  per  Wightnum  J.,  of  the  au- 
thority of  Wilson  V.  Whitehead,  10  M, 
i-W.SOSf    Id. 


PATENT. 

In  an  action  for  the  infringement  of  a 
patent  taken  out  in  1 849,  the  defendant, 
m  support  of  a  plea  that  the  invention 
was  not  new,  gave  evidence  that  O.,  who 
was  dead^  had  in  1846  used  a  process 
identical  with  that  in  the  patent.  On 
the  cross-examination  of  the  witnesses  it 
appeared  that,  if  O.  used  the  invention 
and  sold  the  product  before  the  date  of 
the  patent,  it  was  only  in  verv  small 
quantities,  and  that  it  was  not  brought 
into  general  use;  and  one  of  the  wit- 
nesses was  asked  in  cross  examination 
whether  O.  had  not  sold  some  of  the 
product  to  5.,  and  said  he  had.  The 
pldntiff  in  reply  called  S.,  who  gave 
evidence  that  in  1850  or  1851  O.  sold 
him  a  small  quantity  of  the  product,  and 
at  the  time  of  the  sale  said  that  it  was  a 
new  article,  that  he  did  not  wish  it  to 
be  publicly  known,  and  he  would  sell 
him  all  he  could  manufacture.  Held, 
that  evidence  of  what  O,  said  at  the 
time  of  that  sale  was  not  admissible  in 
reply,  as  it  would  not  have  been  admis- 
sible in  chief  on  an  issue  whether  O., 
before  1849,  used  the  invention.  Hyde 
V.  Palmer,  657. 


I.  The  expense  of  the  maintenanc 
&c.  of  a  pauper  lunatic  above  the  age  ( 
sixteen  in  a  lunatic  asylum,  under  16  i 
17  Vict.  c.  97.,  is  not  relief  given  to  il 
parent,  so  as  to  prevent  the  parent  ac 
quiring,  under  9  &  10  Vict.  c.  66., 
status  of  irremovability  by  residence  i 
a  parish  during  that  time.  The  Qnee 
V.  St.  Mary,  Islington,  Middlesex,  46. 

II.  Q^<Bre,  if  the  child  were  under  th 
age  of  sixteen  ?     Id. 

m.  A  lunatic  pauper  bom  in  Eng 
land,  whose  father,  an  Irish  man,  ha 
not  gained  a  settlement  in  England,  am 
whose  mother  was  not  known  to  hav 
ever  gained  a  settlement,  being  abov 
the  age  of  sixteen,  but  living  with  hi 
parents,  and  unemancipated,  was  re 
moved  to  a  lunatic  asylum  under  stai 

16  &  17  Fir/,  c.  97.;  Held,  thatan  orde 
for  his  maintenance  upon  the  parish  c 
his  birth  was  rightly  made  under  seel 
97.  The  Queen  v.  The  hthabitanU  o 
Newchurch,  107. 

IV.  A  pauper  lunatic,  living  by  cor 
sent  apart  and  in  a  diflerent  parisfi  froi 
her  husband,  who  was  irremovable  b 
virtue  of  stat.  9  &  10  Vict.  c.  66.,  wa 
sent  to  a  lunatic  asylum,  and  an  orde 
for  her  maintenance  was  made  upon  th 
parish  of  her  husband^s  settlement,  unde 
The  Lunatic  Asylums  Act,  16  &  17  Via 
c.  97.  s,  97. :  Held,  that  the  pauper  lu 
natic  was  not  irremovable  by  stat.  11  l 
12  Vict.  c.  lU.s.  1.,  and  therefore  tha 
the  order  was  rightly  made  under  sect 
97,  and  not  under  sect.  102  of  stat.  16  I 

17  Vict.  c.  97.  The  Guardians  of  Eat 
Retford  Union,  appellants,  The  Guar 
dia7is  of  the  Strand  Union,  respondent! 
122. 

y.  A  Scotchman,  who  had  no  settle 
ment  in  England,  married  an  English 
woman.  While  they  resided  together  ii 
an  English  parish,  she  was  sent  as  ; 
lunatic  pauper  to  a  lunatic  asylum  b 
order  of  a  justice  of  the  peace,  unde 
stat.  16  &  17  Vict.  c.  97.     Held,  tha 
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notwithstanding  the  provisions  of  stat. 
8  &  9  Viet,  e.  117.,  relative  to  the  re- 
moval of  Scotch  paupers  and  their  fami- 
lies to  their  own  country,  the  expenses 
of  her  removal  to  the  asylum  and  her 
maintenance  there  should  be  charged  to 
the  county,  and  not  to  the  parish  where 
the  husband  and  wife  resided.  The 
Clerk  of  the  Peace  for  Somerset^  appel- 
lant, The  Overseers  of  the  Poor  of  Ship- 
hcaiiy  respondents,  507. 

Removal  of. 

I.  An  Irish  woman  unmarried,  and 
not  having  any  settlement  in  England^ 
applied  to  the  relieving  officer  of  a  union 
for  an  order  of  admission  to  the  work- 
house, stating  that  she  was  in  distress 
and  lived  in  C,  one  of  the  parishes 
within  the  union,  and  expected  her  con- 
finement that  day.  He  declined  to  give 
her  an  order,  but  told  her  when  she 
became  bad  to  go  to  the  workhouse  and 
she  would  be  admitted.  In  the  evening 
of  the  same  day,  finding  labour  coming 
on,  she  went  to  the  worxhouse  and  told 
the  master  that  she  had  applied  to  the 
relieving  officer  for  an  order  without 
success,  and  that  she  was  living  in  C. : 
she  was  admitted,  and  delivered  of  a 
child  two  hours  after.  The  master 
entered  the  name  of  the  mother  in  the 
books  as  '*  casual,"  and  charged  her  and 
her  child  to  the  common  fund;  and, 
these  entries  having  been  laid  before 
the  guardians,  the  relief  of  the  mother 
and  child  was  charged  to  the  common 
fund.  After  remaining  in  the  workhouse 
a  fortnight,  the  mother  returned  with 
her  child  to  her  former  residence,  and 
continued  there  for  about  twelve  months ; 
she  then  went  with  her  child  to  G^.,  and 
after  four  months  was  admitted  into  a 
reformatory  in  P,  The  child  was  not 
admissible  mto  it,  and,  becoming  charge- 
able to  G.,  an  order  for  its  removal  to  C 
was  made  with  its  mother's  assent,  not- 
withstanding Stat.  9  &  10  Vid.  c.  66.  s.  3. : 
Held, 

1.  That  the  child  was  removable,  the 
mother  being  unable  to  afford  it  nurture, 
and  being  already  separated  from  it. 

2.  That  the  mother,  when  admitted 
into  the  workhouse,  was  chargeable  to 
C  within  the  meaning  of  stat.  7  &  8  Vict, 
c.  101.  s.  56.,  and,  sembUy  also  within  the 


meaning  of  stat.  54  O.  8.  c.  170.  #.  8., 
and  the  child  was  therefore  settled  in 
that  parish  by  reason  of  its  birth  in  the 
union  workhouse.  The  Queen  v.  The 
Inhabitants  of  St.  Clement  Danes,  148. 

II.  On  the  26th  October,  an  order  for 
the  removal  of  a  pauper  from  A.  to  C, 
was  served  on  the  overseers  of  C.  On 
the  6th  November  a  letter  was  written 
to  the  overseers  oi  A,  by  the  assistant 
overseer  of  C  applying  for  a  copy  of  the 
depositions  of  tne  grounds  of  removal, 
adding,  "  as  it  is  intended  to  appeal 
against  such  order  of  removal.**  No 
notice  was  taken  of  this  letter.  On  the 
11th  December  a  formal  notice  of  appeal 
was  given  by  the  overseers  of  C  to  the 
overseers  oi  A.  On  the  20th  December 
application  was  made  by  the  overseers 
of  C  to  the  clerk  to  the  justices  for  a 
copy  of  the  depositions,  wnich  was  re- 
ceived on  the  next  day,  and  notice  was 
given  to  the  overseers  of  A.  that  the 
appeal  would  be  entered  and  respited  at 
the  next  Sessions,  which  was  accordingly 
done.  Held,  that  the  Quarter  Sessions 
had  no  jurisdiction  to  enter  and  respite 
the  appeal ;  inasmuch  as, 

1.  The  application  for  a  copy  of  the 
depositions  being  made  to  the  overseers 
of  the  removing  parish,  and  not  to  the 
clerk  to  the  justices,  was  not  sufficient 
within  stat.  11  &  12  Vict.  c.  31.  s.  3. 

2.  The  letter  of  the  6th  November 
was  not  a  notice  of  appeal.  The  Queen 
V.  77ie  InhabitanU  of  St  Alhmmdf  Derby, 
347. 

III.  Where,  under  the  9  &  10  Vict. 
c.  66.  «.  4.,  a  warrant  for  the  removal  of 
a  pauper  on  account  of  sickness  or  acci- 
dent is  granted  by  justices  of  the  p«ace, 
who  state  therein  that  they  are  satisfied 
that  the  sickness  or  acciaent  will  pro- 
duce permanent  disability,  no  appeal 
lies  to  the  Quarter  Sessions  against  this 
statement.  TTIe  Queen  v.  The  Oberseers 
of  the  United  Parishes  of  St.  Mary  and 
St.  Andrew,  Whittlesey,  432. 


IV.  Stat.  24  &  25  Vict.  c.  55., 
on  1st  August,  1861,  by  sect.  1  enacts, 
^'  that  after  the  25th  idarch  next  the 
period  of  three  years  shall  be  substituted 
for  Uiat  of  five  years  specified  in  sect.  1 
of*  stat.  9  &  10  Vict.  c.  60.,  "and  the 
residence  of  a  person  in  any  part  of  a 
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PAUPER. 


onion  shall  have  the  same  effect  in  re- 
ference to  the  provisions  of  the  said  sec- 
tion as  a  residence  in  anj  parish/*  On 
the  12th  March,  1862,  a  township  com- 
prised in  a  union  obtained  an  oraer  for 
the  removal  of  a  pauper  who  had  resided 
in  the  union  for  three  years  next  before 
the  application  for  Uie  order :  the  order 
was  executed,  and  there  was  no  appeal. 
Held  that,  the  removal  being  illegal,  the 
removing  township  could  not  recover, 
under  sUt.  4k 6  W.4.C. 76.  s.  84.,  the 
expense  of  muntaining  the  pauper  from 
the  time  of  sending  notice  of  charae- 
ability  to  the  time  of  removal.  The 
Oveneen  of  Salford^  appellants.  The 
Overseers  of  Manchester^  respondents, 
699. 

y.  Stat.  24  &  25  Viet.  e.  55.,  passed 
on  Ist  August^  1861,  by  sect  1  enacts, 
that  '*  after  the  25th  day  of  March  next 
the  period  of  three  years  shall  be  sub- 
stituted for  that  of  five  years  specified 
in  the  1st  section  oP  stat.  9  &  10  Vidt. 
e.  66.,  **and  the  residence  of  a  person  in 
any  part  of  a  union  shall  have  the  same 
eflfiect  in  reference  to  the  provisions  of 
the  said  section  as  a  residence  in  any 
parish:  Held,  that  a  pauper,  who,  on 
the  14th  Marih^  1862,  when  an  order  of 
removal  was  made,  had  resided  three 
years  in  a  union,  of  which  eighteen 
months  next  before  the  application  for 
the  order  were  in  the  township  of  JEf., 
and  more  than  three  years  prior  to  those 
eighteen  months  were  in  the  township 
of  X.,  could  not  be  removed  under  it 
after  the  Act  passed.  The  Overseers  of 
I¥est(m,  appellants,  The  Overseers  of 
Blachbum,  respondents,  793. 

See  also  Pauper  LunaHc. 

Settlement  of,  by 

■         apprenticeship. 

By  indenture  of  the  29th  September, 
1845,  K.  was  apprenticed  to  if.  in  the 
township  of  B,  tor  five  years ;  there  were 
covenants  by  the  master  to  pay  weekly 
wages,  and  by  the  father  to  provide  board 
and  lodging  during  the  apprenticeship. 
On  each  Saturday  during  the  term  N,'a 
works  closed  at  two  o'clock  in  the  after- 
noon :  throughout  the  term  the  pauper 
resided  and  slept  every  night  except 
Saturday,  and  occasionally  Sunday,  at 


lodgings  in  J9. ;  on  each  Stdta-dag  after 
leaving  work  he  went,  until  shortly  after 
his  marriage,  to  the  house  of  his  fiither, 
who  lived  in  M,i  he  slept  there  on 
Saturday  night,  and  oct^asionally  on  Sum' 
dem  night,  and  returned  to  his  work  on 
Monday  morning.  Shortly  after  his 
marriage,  which  took  place  about  a  year 
before  the  expiration  of  the  term,  he 
slept  at  his  father-in-law's  house,  which 
was  also  in  3f.,  on  Satmrdau  nights,  and 
occasionally  on  Sunday  nights.  For  the 
last  eighteen  months  or  two  years  of  the 
term  he  lodged  at  the  house  of  C.  in  B^ 
except  on  Sabardau  nights,  when  C  re- 
quired the  room  which  he  occupied  for 
members  of  her  own  family  who  came 
to  see  her  on  that  day.  He  slept  at  his 
lodgings  on  the  night  of  i^ruiciy  the  27th 
September,  1850,  and  about  two  in  the 
afternoon  of  the  next  day  left  off  work 
and  went  to  M.,  and  slept  there  that 
night  and  also  on  the  SundiMy  night.  On 
the  Monday  morning  he  return^  to  N^ 
and  worked  one  week  at  the  same  rate 
of  wa^es,  and  then  left.  Held,  that  he 
slept  m  ilf.  as  an  apprentice  on  the  last 
ni^htof  his  apprenticeship,  and  therefore 
gained  a  settlement  there.  The  Queen  v. 
The  Inhabitants  of  Barton  upon  IrweQ, 
604. 

birth.    See  Pauper  Lunatic 

estate. 

A.  a^eed  with  B.  to  build  a  house 
according  to  certain  specifications  on  land 
then  belonging  to  B^  in  consideration  of 
which  undertaking,  and  of  an  annual 
rent  charge  of  25«.,  a  lease  of  the  Und 
for  three  lives  was  to  be  granted.  The 
house  was  built  by  A.  according  to  the 
specifications  at  the  cost  of  85i.,  where- 
upon the  lease  was  granted ;  the  grant  of 
the  rent  chax^  and  the  erection  of  the 
house  on  the  land  conveyed  being  to- 
gether of  the  pecuniary  value  to  the 
grantor  at  the  time  of  the  conveyance  of 
more  than  30/.  Held,  that  A,  hereby 
acquired  a  settlement  under  9  G.  I.  c.  7. 
«.  5.  The  Queen  v.  Tht  Overseers  of 
Belford,  662. 

renting  a  tenement. 

By  agreement,  dated  ZVctfaiifr  2nd, 
1859,  a  cottage  was  let  by  ^.  to  B.  for 


PAYMENT. 


POACHING. 
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three  mootbs  from  the  25th  Deeewtber^ 
1859,  at  the  yearlj  rent  of  ISiL,  the  first 
monthly  payment  to  be  made  on  the 
25th  Jaxmanfy  1 850;  three  months*  notice 
from  either  party  to  the  other  to  be  a 
sufficient  notice  to  qnit.  B,  haying 
occupied  the  cottage  for  eighteen  months 
under  this  agreement:  Held  that  he 
gained  a  sett&nent  by  renting  a  tene- 
ment for  (me  whole  year,  within  stat.  6 
O.  4.  c.  57.  9.  2.  The  Oveneert  of  WU- 
lesdeuy  i^pellants,  The  Oveneen  of 
PaddiMglKm^  respondents,  593. 


DerivatiTe. 

n. 


See  EmdaacBy  Seamdary, 


PAVING.     • 
See  PMie  Healik  Act, 

PAYMENT. 
Under  bill  of  sale.    See  JBiU  of  Sale. 

In  exchange  for  shipping   documents. 
See  Cornet,  III. 

By  Loan  Society.    See  Loan  Society. 

Of  money  into  Court.    See  Banknqticyy 
^  IL IIL    Court,  Comity,  I. 

Plea  of.    See  Pleading. 

PERJURY. 
See  Court,  Counfy,  IL 

PETITION  IN  FORMA  PAUPERIS. 
See  BwAn^tey,  IV.  Y. 

PLEADING. 

I.  In  an  action  on  common  counts  the 
defendant  pleaded  that,  in  consideration 
that  the  defendant  would  at  once  pay  to 
the  plaintiff  the  whole  of  his  claim,  ex- 
cept a  certain  portion  claimed  by  the 
defendant  as  a  deduction  from  it,  the 
plaintiff  a^eed  that  that  sum  should  be 
deposited  m  the  hands  of  a  third  party, 
to  be  held  by  him  in  trust  for  the  plain- 
tiff and  defendant  until  the  difference 
between    them    should   be    adjusted ; 

yoL.  ui.  3  T 


alleging  performance,  and  that  the  differ- 
ence was  still  pending:  Held  good  as  a 
special  plea  of  payment.  Poge  y.  Mtdt, 
259. 

IL  Qvfre,  whether  the  plea  was  sood 
as  a  plea  in  accord  and  satisfiu^tion  r  Id. 

See  Jwige  amd  Jury,  Funetioms  of 

POACHING. 
See  Game. 

POLICY. 
See  Imuramce. 

POLL,  MODE  OP  TAKING. 
See  Parish,  U. 

POND. 
See  Water. 

POOR. 
See  Pauper. 

POOR  RATE. 
See  Rate,  Poor. 

POSSESSION. 
See  Contereion. 

POST,  TRANSMISSION  OF  CASE 
BY 

See  Juitice  of  the  Peace,  UL.  lY. 

POWER  TO  SELL  AND  CONVEY. 
See  Copyhold,  I. 

PREPARATION,  EXPLOSIVE. 
See  Gunpowder. 


PREROGATIVE. 
See  Ldhes,  SoU  cf. 


B.  &8. 
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PRESUMPTION. 
See  Lakesj  SoU  of, 

PRINCES,  RESTRAINTS  OP. 
See  Insurance^  Marine^  I.  II.  III. 

PRINT-WORKS. 

S,  B,t  under  thirteen  years  of  age, 
was  employed  in  **8kutching*'  goods 
which  had  oeen  previously  printed :  she 
was  employed  m  a  room  or  shed,  in 
which  *^  finishing**  alone  was  carried  on, 
but  which  had  an  internal  and  direct 
communication  with  print-works,  in 
which  all  the  processes  incident  to  the 
chief  process  or  printing  were  carried  on : 
Held,  that  5.  B.  was  employed  in  a 
print-work  within  the  meaning  of  stat. 
8  &  9  Viet,  e  29. «.  2.,  whether  «*skutch- 
ing**  was  an  '*  incidental  printing  pro- 
cess** or  not ;  and  therefore  a  8urgeon*s 
certificate  was  required  by  sect.  20. 
Hardcastley  appellant,  Joues^  respondent, 
153. 

PRIVILEGE. 
See  Defamation^  Libel^  II.  III. 

PRIVITY  OF  CONTRACT. 
See  Contract^  II. 

PROBATE  ACT. 

Declaration  by  a  creditor  against  the 
sureties  on  an  administration  bond  in 
the  form  given  by  the  rules  of  the  Pro- 
bate Court,  under  stat.  20  &  21  Vict,  c, 
77.  «.  81.,  and  assis^ned  to  him  in  pursu- 
ance of  sect.  ^3,  al&ging  that  assets  came 
to  the  hands  of  the  administrator,  and 
that  he  wasted  and  appropriated  and 
disposed  of  the  same  to  nis  own  use,  and 
did  not  pay  the  debt  of  the  plaintiff*,  who 
was  thereby  put  to  damage,  and  that  all 
things^  existed  and  happened  necessary 
to  entitle  the  plaintiff*  to  have  the  bond 
assigned  to  him,  and  to  make  the  assign- 
ment to  him  valid,  and  to  entitle  him  to 
recover  on  the  bond  the  debt  and  da- 
mages sustained.    Flea,  that  the  only 


PROCEEDINGS,  STAYING. 

breach  of  the  condition  of  the  bond  was 
the  non-payment  of  the  debt  of  the 
plaintiff*.  Replication,  that  the  admi- 
nistrator wasted  and  misappropriated 
and  disposed  to  his  own  use,  personal 
estate  and  eff*ects  of  the  deceased  suffi- 
cient to  pay,  and  wherewith  he  could 
and  ought  to  have  paid,  the  debt  of  the 
plaintiff:  Held,  that  the  defendant  was 
entitled  to  judgment,  as  the  bond  could 
only  be  enforced  for  the  benefit  of  per- 
sons interested  in  the  estate  of  the  intes- 
tate, and  not  to  recover  the  debt  of  the 
plaintiff,  and  this  even  although  the 
plaintiff  alleged  a  devastavit  as  the  rem* 
son  why  the  administrator  had  not  paid 
the  debt.  Sandrey  v.  MichtU  wM  om^ 
othevy  405.  ' 

PROCEEDINGS,  STAYING. 

See  Action,  Second,    Company, 
Mining, 

PROPERTY  LANDLOCKED. 
See  Way. 

PROSTITUTES. 
See  Refreshment  House. 

PUBLIC  HEALTH  ACT. 

ir  The  Public  Health  Act,  1848,  11 
&  12  Vict,  c,  63.,  after  providing  for  the 
constitution  of  the  General  Board  of 
Health,  sect.  4 — 7 ;  and  of  Local  Boards 
of  Health,  sect.  12 — 33;  and  empower- 
ing the  latter  to  make  special,  sect.  86, 
and  general  district  rates,  sect.  87,  en- 
acts, by  sect.  89.  "The  Local  Board  of 
Health  may  make  and  levy  the  said 
special  and  general  district  rates,  or  any 
or  either  of  them,  prospectively,  in  order 
to  raise  money  for  the  payment  of  future 
charges  and  expenses,  or  retrospectively 
in  order  to  raise  money  for  the  payment 
of  charges  and  expenses  which  may 
have  been  incurred  at  any  time  within 
six  months  before  the  making  of  the 
rate  &c.**  The  Kingston-upon^HvU  Im- 
provement Act,  1854,  17  &  18  Viet, 
c,  ci.,  incorporates,  with  certain  excep- 
tions, the  1 1  &  12  Vict,  e.  63.  By  sect.  4 
it  constitutes  the  council  of  the  borough 
of  Kingston'upon'HuU  the  Local  Bosra 
of  He^th  for  that  place ;  and  bj  sect. 
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131,  ^Bnj  rate  made  by  the  Local  Board 
for  any  of  the  purposes  of  this  Act  may 
be  made  either  wholly  prospectively,  or 
wholly  retrospectively,  or  partly  pros- 
pectively and  partly  retrospectively,  and 
if  for  defrayinc;  liabilities  incurred  before 
the  passing  ofthis  Act,  or  to  be  incurred 
within  six  months  before  the  making  of 
the  rate  or  both :  Provided  always,  that 
any  rate  to  be  laid  for  defraying  liabili- 
ties incurred  before  the  passing  of  this 
Act  shall  be  laid  within  six  months  afler 
the  passing  of  this  Act.**  The  Local 
Board  of  Health  for  Kingston^upan-HnU, 
who,  in  order  to  defray  the  expenses  on 
certain  public  works  and  improvements 
executed  by  them,  had  levied  a  private 
improvement  rate,  within  the  meaning 
of  those  Acts,  upon  certain  occupiers, 
discovered,  after  the  rate  was  paid,  that 
it  had  been  made  and  the  money  paid  in 
error.  After  the  expiration  of  six 
months  from  the  time  of  payment,  two 
of  those  occupiers  sued  the  Board  to 
recover  back  tneir  money,  and  obtained 
judgment  by  default;  and  finding  that 
the  Board  had  not  any  funds  available 
for  the  satisfaction  of  the  judgment, 
claimed  a  mandamus  under  The  Common 
Law  Procedure  Act,  1854, 17  &  18  Vict, 
c.  125,  4.  66.,  to  compel  them  to  make  a 
rate  for  the  purpose :  Held,  that  as  the 
six  months  limited  by  the  statutes  had 
expired  they  were  not  entitled  to  it. 

Qiuere^  whether,  if  the  six  months  had 
not  expired,  the  judgment  would  have 
been  a  charge  within  those  enactments  P 
BuHand  mid  another  v.  The  Local  Board 
of  HeaUh  of  KiugUou-upon  Htdi,  271. 

IL  Under  The  Public  Health  Act, 
1848,  11  &  12  Vict.  c.  63.  s.  69.,  which 
empowers  every  Local  Board  of  Health 
to  require  the  owners  or  occupiers  of 
premises  ironting,  adjoining,  or  abutting 
upon  a  street  (not  being  a  highway),  to 
sewer,  level,  pave,  flag,  or  channel  the 
same,  and  in  default  to  execute  the  works 
required,  and  charge  the  expences  on  the 
owners,  according  to  the  frontage  of 
their  premises,  and  in  such  proportion  as 
shall  oe  setUed  by  the  surveyor,  or,  in 
case  of  dispute,  as  shall  be  settled  by 
arbitration  (having  regard  to  all  the 
circumstances  of  the  case),  the  expence 
of  each  owner  should  be  apportioned  ac- 
cording to  the  frontage  of  the  premises, 

3  T  2 


irrespective  of  the  width  of  the  street 
The  Queen  v.  The  Newport  Local  Board 
of  Health,  Z^\. 

III.  Under  that  enactment  a  railway 
and  canal  Company,  whose  premises 
abut  on  a  street,  but  with  a  fence  be* 
tween  them  and  the  street,  b  liable  to  be 
charged.    Id, 

IV.  By  The  Public  HeaUh  Act,  1848, 
11  &  12  Vict,  c,  63.  s,  68.,  the  manage- 
ment  of  all  streets  being  higjhways,  with* 
in  any  district,  is  vested  m  the  Local 
Board  of  Health ;  and  by  sect.  69,  in  case 
any  street,  not  being  a  highway,  is  not 
sewered  &c.  to  the  satisfaction  of  that 
Board,  it  may,  by  notice  in  writingi 
require  the  owners  or  occupiers  of  the 
premises  fronting  &o.  upon  it  to  sewer 
&c.  the  same  within  a  specified  time; 
and  if  this  is  not  complied  with,  that 
Board  may  execute  the  works,  and  the 
expences  shall  be  paid  by  the  owners  in 
default,  and  either  be  recovered  in  a 
summary  manner,  or  declared  to  be 
private  improvement  expenses.  By  sect. 
129,  all  damages,  costs  and  expenses  re- 
coverable under  that  Act  are  made  re* 
coverable  before  two  justices  of  the 
peace.  The  Local  Grovemment  Act, 
1858, 21  &  22  Viet  c.  98.  s.  4.,  enacts  that 
it  shall  be  construed  together  with  the 
former  Act,  and  be  deemed  part  of  it. 
Sect.  62  enacts,  that  where  the  Local 
Board  has  incurred  expences  for  which 
the  owners  of  premises  are  made  liable, 
they  may  be  recovered  from  the  owner 
when  the  works  are  completed,  and  shall 
be  a  charge  on  the  premises  and  bear 
interest  till  payment,  and  in  all  summary 
proceedings  by  a  Local  Board  for  the 
recovery  of  expences  incurred  by  them 
in  works  of  private  improvement,  the 
time  within  which  such  proceedings  may 
be  taken  shall  be  reckoned  from  the  date 
of  the  service  Of  notice  of  demand. 
And  by  sect.  63,  the  apportionment  of 
expences  by  the  Local  Board  shall  be 
binding  and  conclusive  on  every  such 
owner  unless,  within  three  months  from 
the  time  of  notice  given  of  the  amount, 
he  shall  dispute  it  by  written  notice.  By 
11  &  12  Vtct.  c.  43.  s.  11.  it  is  provided 
that,  in  all  cases  where  no  time  is  limited 
for  making  complaints  or  laying  in- 
formations before  justices  of  the  peace, 
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thej  shall  be  mide  or  laid  within  nx 
calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information 
arises.  A  street  bems  out  of  repair,  the 
Local  Board  of  Health  gare  notice  to 
the  owners  of  the  adjoining  houses  to 
repair  it;  and,  on  this  not  being  oom- 
pbed  with,  executed  the  works,  and  gare 
notice  of  the  ezpences  and  apportionment 
to  each  of  the  owners.  The  owners  gave 
no  notice  of  disputing  the  apporUonment, 
and,  at  the  &ad  of  the  three  months 
limited  by  21  &  22  Viei.  c.98.  s.  63.,  the 
Board  made  a  demand  of  the  amount. 
The  owners  harinff  refused  to  pay,  and 
the  expences  not  having  been  declared 
to  be  private  improvement  expences; 
Held,  that  the  Board  had  six  months 
from  the  expiraiion  of  the  three  months 
during  whicn  die  apportionment  might 
have  been  diqiuted  to  take  prooeedinffs 
before  justkes  of  the  peace  for  the 
reooverv  of  the  amount.  Jaeomb^  Clerk 
to  the  Mold  Oreen  Load  Boards  appel- 
lant, Dodgeon^  respondent,  461. 

y.  By  the  Public  Health  Act,  1848, 
11  &  12  Viet.  e.  63.  «.  54.,  the  surveyor 
of  the  Local  Board  of  Health  may  ex- 
amine any  drain^  water-closet,  privy, 
cesspool,  or  ash  pit,  and  if  it  is  in  bad 
order  and  condition  the  Board  shall 
cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises^ 
requiring  him  to  do  the  necessary  works ; 
and  if  such  notice  be  not  complied  with, 
the  party  shall  be  liable  to  a  penalty  for 
every  day  during  which  he  makes  de- 
fault :  Held,  that  the  discretion  to  deter- 
mine what  works  are  necessary  to  be 
done  is  vested  in  the  Board,  and  that,  on 
a  proceeding  before  justices  to  recover 
the  penalty  under  sect.  129,  they  have 
no  jurisdiction  to  review  its  determina- 
tion. Eargreaves^  appellant,  Taylor^ 
respondent,  613. 


QUARTER  SESSIONS. 
S  ee  Sessions^  Quarter. 

RAILWAY. 
Company.    See  Company^  Railway. 
Rate.     See  Rate,  Railway, 


RATE. 

Church. 

Declaration  against  justices  of  the 
peace  alleged  that  the  plaintifi  were 
rated  to  a  church  rate,  tiie  validity  of 
which  rate  was  disputed  by  them ;  that 
they  were  summoned  for  nonpayment  of 
the  rate;  that  at  the  hearing  b^nre  the 
defendants,  the  plaintiffs,  in  good  faith 
disputing  the  validity  of  the  rate,  gave 
the  demdants  notice  thereof:  yet  the 
defendants,  not  acting  bonA  fide  in  the 
belief  that  they  were  acting  in  cob- 
formity  to  law,  and  when  tiiej  well  knew 
that  they  had  not  jurisdiction  to  proceed, 
made  an  order  for  payment  of  the  rate, 
which  order  was  afterwards  quashed, 
and  issued  their  warrant  of  distress,  by 
virtue  of  which  the  goods  of  the  plain- 
tiff were  distrained.  Fleas:  1.  Not 
guilty.  2.  As  to  the  distraining  of  the 
goods  of  the  plaintiffs,  that  the  warrant 
was  issued  on  the  application  of  the 
churchwardens,  and  executed  by  their 
direction,  as  well  as  by  the  command  of 
the  defendants,  and  that  the  plaintiffii 
afterwards  recovered  judgment  in  re- 
plevin in  the  Countv  Court.  On  the 
trial  it  appeared  that  the  plaintiffi 
objected  before  the  justices  to  the  vali- 
dity of  the  rate ;  but  the  defendanti 
overruled  the  objections,  and  made  the 
order,  and  subsequently  the  distresi 
warrant,  to  enforce  the  payment  of  it 
The  order  was  made  on  the  6th  Jamuary^ 
1859 ;  the  distress  warrant  was  signed 
by  the  plaintifis  on  the  3rd  Febmary^ 
and  the  seizure  under  it  was  on  the  14tb 
March.  On  the  27th  April  the  plainUffi 
obtained  a  rule  nisi  for  a  certiorari  tc 
auash  the  order,  and  on  the  II  th  of  Jiom 
tne  order  was  quashed.  The  action  wai 
commenced  on  the  13th  of  Jtme.  An 
examined  copy  of  the  judgment  in  the 
action  of  replevin,  not  under  the  seal 
of  the  County  Court,  was  produced  b^ 
the  registrar  of  the  Court.  The  Judge 
directed  the  junr  that,  if  they  believec 
that  the  plaintifis  bonft  fide  intended  U 
dispute,  and  did  dispute,  the  validity  o: 
the  rate,  and  ffave  notice  thereof  to  tin 
defendants,  wno  notwithstanding  deter 
mined  to  proceed,  the  plaintms  wen 
entitled  to  recover ;  but  if  they  though 
that  the  objections  made  by  the  plaintiff 
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to  the  Talidity  of  the  rate  were  put 
forward  merely  as  a  pretext  for  the  pur- 
pose  of  evading  pajrment  thereof,  and 
ousting  the  jurisaiction  of  the  Justices, 
the?  should  find  for  the  de&idants. 
Held, 

1.  Per  Wightmam  and  Blaekbum  J  J., 
MeUor  J.  dissentiente,  thai  the  justices 
were  not  liable  unless  they  acted  with- 
out reasonable  and  probable  cause  in 
deciding  that  the  rate  was  not  bonft  fide 
disputed ;  and  therefore  there  was  a 
misdirection  in  not  leaving  to  the  jury 
the  question  whether  the  justices  acted 
without  reasonable  or  probable  cause 
for  their  decision. 

2.  Per  Wightman,  Blaekbum  and  Mel- 
lor  JJ.,  that,  as  regards  the  making  of 
the  order,  the  defendants,  if  they  needed 
protection,  were  protected  by  stat.  53 
O.  3.  e»  127.  s.  12.r  which  enacts  that 
an  action  brought  for  any  thing  done  in 
pursuance  of  the  Act  shall  be  commenced 
within  three  calendar  months  next  after 
the  fact  committed :  and 

3.  That  the  examined  copy  of  the 
judgment  in  the.  County  Court  was 
sufficient  proof  of  the  substance  of  the 
second  plea;  and  that  the  judgment  in 
replevin  was  a  bar  to  the  recovery  of 
damages  for  the  seizure :  and 

4.  That  the  costs  of  bringing  up  and 
Quashing  the  order  were  no  put  of  the 
damage  arising  from  the  seizure;  and 
gtuere,  whether  they  could  have  been 
recovered  as  special  damage  if  the  action, 
as  regards  the  making  of  the  order,  had 
been  brought  within  the  three  months 
limited  bv  stat.  53  O.  3.  e.  127.  s.  12. 
Pease  ana  others  v.  Chayior  and  another^ 
620. 

See  Pariih,  II. 

County. 

The  Mayor  and  Free  Burgesses  of  the 
borough  of  East  Looe^  who  were^  a  cor- 
poration by  prescription,  received^  a 
charter  from  Q,neen  Elizabeth  confirming 
their  ancient  rights  and  privileges,  and 
granting  others.  A  further  charter  was 
granted  by  King  James  the  Second,  bv 
which  certain  officers  of  the  borouffh 
were  to  be  justices  of  the  peace  in  the 
borough,  and  were  empowered  to  hold 
sessions  of  the  peace,  and  to  inquire  of, 
hear,  and  determine  whatsoever  tres- 
passes,  misprisions,  and  other  defects  and 
articles  within  the  borough  committed, 


which  the  justices  of  the  peace  in  any 
county  miffht  hear  and  determine;  so 
that  they  md  not  proceed  to  the  deter- 
mination of  any  treason,  murder,  felony, 
or  any  matter  touching  the  loss  of  life; 
with  a  non-intromittant  clause  to  the 
justices  of  the  county.  Sessions  had 
been  regularly  held  by  the  borough  jus^ 
iioes ;  mtt  no  persons  had  been  indicted 
or  tried  there,  Uie  practice  hemg  to  send 
all  ofienders  to  the  county  gaol  for  trial 
at  the  assizes  or  sessions  of  the  county ; 
the  only  business  done  at  the  borough  ses- 
sions being  presentments  for  nuisances. 
The  cost  of  maintainmg  the  persons  so 
committed  had  been  sometimes  paid  out 
of  the  borouj^  poor  rate.  The  county 
justices  had  never  exercised  any  Juris- 
diction in  the  borough,  except  m  the 
custody  and  trial  of  prisoners  sent  to 
them  by  the  borou^  justices ;  nor  had 
the  inhabitants  of  we  borough  ever  been 
assessed  to  the  county  rate,  nor  had  any 
rate  in  the  nature  of  a  county  rate  been 
levied  in  the  borough.  By  stat.  15  &  16 
VicL  c.  81.  s.  51.,  relating  to  the  assess- 
ment  of  county  rates,  the  word  **  county** 
shall,  in  the  construction  Y>f  that  Act| 
mean  and  include  an^  liberty,  franchise, 
or  other  place  in  which  rates  in  the  na- 
ture of  county  rates  may  be  levied, 
having  a  separate  commission^  of  the 
peace,  and  not  subject  to  the  jurisdiction 
of  the  county  at  large  in  which  such 
liberty,  &c.,  may  lie,  nor  contributing  to 
the  county  rates  for  such  county.  Held, 
that  the  borough  of  East  Looe  was 
withm  the  definition  given  in  that  sec- 
tion, and  therefore  was  not  liable  to  be 
assessed  to  the  rate  for  the  county  at 
large.  The  Magor  jne.  q^  East  Looe^ 
appellants.  The  Justices  of  the  Peace  for 
Comwatty  respondents,  20. 

District.    See  PubUe  Health  Act. 
Highway. 

In  1859  an  Act  was  obtained  for 
making  a  turnpike  road  from  L,  to  i4.,  a 
distance  of  about  sixteen  miles,  and  em- 
powering the  trustees  to  take  tolls  on 
two  portions  of  the  road  so  soon  as  ihey 
were  respectively  completed  and  open  to 
the  public.  In  1861,  one  of  these  por« 
tions,  being  a  distance  of  about  nine 
miles,  was  opened  to  the  public,  and  tolls 
were  taken  on  it.  The  other  portion  had 
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not  been  commenced.  Upon  an  infor- 
mation^  under  stat.  4  &  5  Vtct.  e.  59.  s.l^ 
alleging  that  the  funds  of  the  trust  were 
insufficient  for  the  repairs  of  the  turn- 
pike  roads  comprised  therein,  and  that 
part  of  the  roaa  so  opened  was  out  of 
repair :  Held,  that  the  justices  had  ju- 
risdiction to  order  a  portion  of  the  high- 
way rate  to  be  applied  to  the  repair 
of  the  road.  WilUam  Roberts^  appellant, 
John  Roberts^  respondent,  183. 

Poor. 

L  The  parish  ofK,  comprises  sereral 
townships,  of  which  S.  is  one.  The  yi- 
carial  tithes  of  K,  were  commuted  at 
862.  \Ss.  4d,y  the  amount  of  which  appor* 
tioned  to  S,  was  60/.  U.  Ad,  The  vicar- 
age was  also  endowed  with  glebe  in  the 
parish  ofiT.,  but  not  in  the  ▼icar*s  pas- 
toral charge,  and  with  the  proceeds  of 
the  sale  of  glebe  invested  in  the  funds, 
together  amounting  to  300/. ;  Held,  that 
in  assessing  the  tiUie  commutation  rent 
charge  in  S,  to  the  poor  rate,  under  stat. 
6  &  7  TFl  4.  6.  96.,  the  salary  of  a  curate 
necessarily  employed  by  the  vicar  of  jBT. 
for  the  proper  discharge  of  the  ecclesi. 
astical  duties  of  the  parish  should  not 
be  deducted  from  the  tithe  rent  charge 
alone,  but  should  be  charged  upon  the 
ajggregate  of  all  the  annui  proventus  of 
ue  vicarage.  The  Overseers  of  Scriven 
vrith  Tent^gate,  appellants,  Fawcett^  re- 
spondent, 797. 

II.  The  appellants*  railway,  afler  pass- 
ing through  the  respondent  among  other 
parishes,  joined  the  Z.  and  B»  Bailway, 
which  formed  the  only  access  and  outlet 
of  their  railway  to  and  from  Z.  By  deed 
dated  14th  Anril^  1857,  the  appellants 
were  to  be  at  liberty  to  carry  their  traffic 
over  the  X.  and  B.  Railway  upon  the 
terms  of  paying  to  the  L.  and  B,  Com. 
^ny  a  certain  toll  for  every  passenger. 
The  appellants  accordingly  conveyed 
their  passengers  in  trains  consisting  of 
their  own  carriages,  alon^  their  line  and 
over  the  Z.  and  B,  line,  charging  hut  one 
fare  for  conveying  a  passenger  from  any 
part  of  their  line  to  any  other  part  of 
theix  line,  or  to  any  part  of  the  Z.  and 
B.  line,  and  paid  to  the  Z.  and  B,  Com- 
pany the  agreed  tolls.  On  appeal  against 
a  poor  rate,  held  that,  in  ascertaining 
the  rateable  value  of  the  appellants*  rail- 


waj  in  the  respondent  parish,  the  tolls 
paid  to  the  Z.  and  B.  Railway  Company 
.should  first  be  deducted.  The  Queen  v. 
The  Veitry  and  Churehwardens  of  SL 
Pancras,  810. 

Sewers.    See  3fetropoHs  Local  Meaiagt' 
ment  Act,  U. 

REASONABLE. 
Notice.    See  BiR  ^f  Sale. 
And  probable  ea«se.   See  BaUt  ChnreK 
Use  of  land.    See  "Nideacnce^  I.  II. 

RECOVERY  OF  APPORTION. 
MENT. 

See  FMic  Health  Act 

REFRESHMENT  HOUSE. 

By  Stat.  23  k  24  Vict.  c.  27.  #.  82. 
**eyeTj  person  licensed  to  keep  a  re- 
freshment house  under  this  Act,  who 
shall  knowingly  suffer  ^  prostitutes, 
thieves,  or  drunken  and  disordery  per- 
sons  to  assemble  at  or  continue  in  or 
upon  his  premises**  is  liable  to  a  penalty 
recoverable  before  justices.  Upon  an 
information  under  this  section,  a  metro- 
politan police  magistrate  convicted  the 
appellant,  and,  tn  a  case  stated  for  the 
opinion  of  this  Court,  found  that  prosti- 
tutes assembled  on  the  premises  of  the 
appellant  in  furtherance  of  prostitution, 
llie  Court  upheld  the  conviction. 

Per  BlacMmm  J.  It  would  be  suffi- 
cient to  warrant  a  conviction  if  the 
magbtrate  found  that  prostitutes  assem- 
bled as  such.  Belaeco^  appellant,  Han- 
nanty  respondent.  Barton^  appellant, 
Hannanty  respondent,  13. 

See  Master  cuid  Servant^  II. 

BELATION,  TITLE  BY. 
See  Bankrvptcy,  VL  VIL 

REMOVAL. 
Of  nuisance.    See  Nuisance^  IIL  VL 
Order  of.    See  Pauper^  Removal  qf. 


RENT  CHARGE. 
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RENT  CHARGE. 
See  Income  Tax.    Rate,  Poor,  I. 

RENTING  A  TENEMENT. 
See  Pauper t  Settiement, 

REPAIR  OP  HIGHWAY. 
See  Bigkwt^. 

REPLEVIN,  JUDGMENT  IN. 
See  EaU,  Otvrch, 

REPLY,  EVIDENCE  IN. 
See  Patent 

REPRESENTATION. 
See  Warraniy,  II.  IIL  V. 

RESTRAINTS  OF  PRINCES. 
See  Insurance,  Marine,  I.  IL  IIL 

REVERSION,  COVENANT  RUN- 
NING WITH. 

See  Covenant  running  with  Reversion, 

ROAD. 
See  Turnpike.    Highway. 

SALARY  OF  CURATE. 
See  RaU,  Poor,  L 

SALE. 
See  Bankruptcy,  L 
Bill  of.    See  BiU  of  Sale. 

SATISFACTION. 
See  Pleading. 

SCOTCH  PAUPER. 
See  Pauper  Lunatic,  V. 


SEARCH  FOR  DOCUMENT. 
See  Evidence,  Secondary. 

SEAWORTHINESS. 
See  Insurance,  Marine,  TV.  V. 

SECOND  ACTION. 
See  Actidn,  Second. 

SECONDARY  EVIDENCK 
See  Evidence. 

SECURITY. 
For  debt.    See  Bankruptcy,  11.  m. 
For  costs.    See  Action,  Second. 

SEIZURE. 
See  Bankruptcy,  I. 

SELL,  POWER  TO. 
See  Copyhold,  I. 

SERVANT. 
See  Master  and  Servant. 

SESSIONS. 

Quarter.    See  Evidence,  Secondary. 

,  appeal  to.  See  Bastardy  Order^ 

Pauper,  Removal  of,  II.  III. 

PeUj.    See  Bastardy  Order,  I.  IIL 

SET-OFF. 
See  Company,  Joint  Stock. 

SETTLEMENT. 
See  Pauper. 

SEVERAL  FISHERY. 

The  allegation  of  a  several  fishery, 
primA  facie,  imports  ownership  of  the 
soil:  per  Wightnum  and   Mellor  JJ. ; 
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SEWERS. 


SUMMARY  CONVICTION. 


Cockbum  C.  J.  dissentiDg,  but  holding 
Mm  Ck>art  bound  bj  the  authorities  to 
that  effect.  Marshall  r.  The  UUetwater 
Steam  Navigation  Company  (Limited)^ 
732. 

SEWERS. 

See  Public  Health  Act,  II.    Metropolis, 
Local  Mmufgement  Act^  II.     Water. 


SHERIFF. 
See  Court,  Contempt  of. 

SHIPPING  DOCUMENTS. 
See  Contract,  IIL 

SIGNALS,  FOG. 
See  Gunpowder. 

SKUTCHING. 
See  Print  Works. 

SOCIETY,  LOAN. 
See  Loan  Society. 

SOIL  OF  LAKES. 
See  Lakes,  Soil  of. 

SOUTH  WALES. 
See  Highway,  I. 

SPRINGS,  UNDERGROUND. 
See  Water. 

STANNARIES  COURT. 
See  Company,  Mining,  I.  II. 

STATEMENT  IN  POLICY. 
See  InMwrance,  Life,  H.    Marine,  VII. 

STAYING  PROCEEDINGS. 
See  AdUm,  Second,    Company,  Mining. 


SUMMARY  CONVICTION. 

See  Justice  of  the  Peace,  Jurisdiction  of. 
Refreshment  House. 


SUMMONS. 
See  Nuisance,  IIL 
Judgment.    See  Courts  County. 
Interpleader.    See  Court,  Contempt  of. 


SUPERIOR  COURT,  TRANSMIS- 
SION OF  CASE  TO. 

See  JuMtice  of  the  Peace,  III.  IV. 


SURVEYOR  OF  HIGHWAY, 
oee^  ULtgnway,  xj* 

TIME,  LIMITATION  OF. 
Sec  Public  Health  Act,  I.  IV. 
For  appettL  See  Bastardy  Order. 

TENEMENT,  RENTING. 
See  Pauper,  Settlement  of. 

TITHE     COMMUTATION    RENT 
CHARGE. 

See  Rate,  Poor. 

TITLE. 
See  Justice  of  the  Peace,  Jurisdiction  of. 

By  relation.    See  Bankruptcy,  VI.  VII. 

TOLL, 
See  Turnpike,  II.  III. 

TRADE,  LIBEL  IN  WAY  OF. 
See  Defamation^  Libel^  I. 


TRESPASS. 

TRESPASS. 
Ab  initio.    See  Distress, 

In  search  of  game.     See  Oame,    Justice 
of  the  Peace^  Jurisdiction  of^  I. 

TRUST. 
SeeCopyAaU;n. 

TURNPIKE. 

I.  The  Turnpike  Act,  3  Q.  4.  c.  126. 
«.  121.,  enacts,  that  if  anj  peraan  shall 
haul  or  draw  upon  any  turnpike  road 
'*  any  timber,  stone,  or  other  thing,  oUier- 
wise  than  upon  wheeled  carriages,  or 
shall  sufier  any  timber,  stone,  or  other 
thing,  which  shall  be  carried  principally 
or  in  part  upon  wheeled  carriages,  to 
dra^  or  trail  upon  such  road  to  the  pre- 
judice thereof,**  he  shall  be  subject  to  a 
penalty  not  exceeding  40«.  over  and 
above  the  damag^  occasioned  thereby. 
On  an  information  for  hauling  and 
drawing  u^n  the  turnpike  road  a  quan- 
tity of  boltmg  straw  otherwise  than  upon 
a  wheeled  carriage :  held, 

1.  That  a  wheel-car,  beine  a  rough 
skeleton  of  woodwork,  about  fineen  feet 
in  length  and  four  in  breadth,  placed 
upon  two  wheels,  which  ran  rather  be- 
hind the  centre,  and  the  forepart  of  it 
(which  was  shod  with  iron)  wnoi  going 
down  hill  slided  along  the  grouna  and 
retarded  its  descent,  was  not  a  **  wheeled 
carriage"  within  the  meaning  of  the  se&. 
tion.    But, 

2.  Per  Crompton  and  MeUor  JJ., 
Cockbum  C.J.  dubitante,  that  the  "other 
thing**  so  hauled  or  drawn  must  be  ejus- 
dem  generis  as  timber  or  stone.  The 
Radnorshire  County  Roads  Board,  ap- 
pellants, Evans,  respondent,  400. 

II.  The  provision  of  stat.  3  G^.  4. 
c.  126.  M.  28.  32.,  which  exempts  from 
toll  on  turnpike  roads  carriages  em- 
ployed only  in  carrying  manure,  and 
enacts  that  toll  shall  not  be  demanded 
for  them  "  by  reason  only  of  any  basket 
or  baskets,  empty  sack  or  sacks,  or 
spade,  shovel,  or  fork  necessary  for 
loading  or  unloading  such  manure,  &0., 
being  m  or  upon  any  such  carriage,  ftd^** 
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isnotrepealedbyitat.5&6  Tr.4,c.]8« 
s.  U  which  enacts,  that  "  no  toll  shall  be 
demanded  or  taken  on  any  turnpike 
road  for  or  in  respect  of  any  horse,  beast, 
cattle,  or  carriage,  when  employed  in 
carrying  or  conveying  only  dung,  soil, 
compost,  or  manure  for  land,  (save  and 
except  lime,)  and  the  necessary  imple. 
ments  used  for  filling  the  manure,  and 
the  doth  that  may  have  been  used  in 
covering  any  hay,  clover,  or  straw  which 
may  have  been  conveyed.**  Richens, 
appellant,  Wiggins,  respondeat,  958. 

m.  A  person  droVe  through  a  turn- 
pike gate  a  cart  laden  with  garden  pro- 
duce packed  in  baskets,  paying  the  toll, 
and  returned  the  next  morning  widi  the 
cart  laden  with  manure  for  land,  on  the 
top  of  which  were  the  baskets  empty : 
Held,  that  no  toll  was  demandable  on 
account  of  these  baskets  beinir  on  the 
cart.    Id.  * 

UNDERGROUND  SPRINGS. 
See  Wa^. 


UNMARRIED  WOMAN. 
QeeCourt,County,U. 

UNION. 
See  Patq)er,  Removal  of,  L  IV.  V. 

UNTRUE  STATEMENT  IN 
POLICY. 

See  Insurance,  Life,  11. 

USE,  REASONABLE,  OF  LAND. 
See  Nuisance,  I.  II. 

USER,  PRIOR,  OF  PATENT. 
See  Patent 

VAGRANT. 

I.  Upon  an  information  under  stat. 
5  O.  4.  c.  83.  s,  4.,  charging  the  respon- 
dent with  running  away  from  the  parish 
of  B.,  whereby  his  wife  became  charge- 
able to  that  pariah,  it  i4>peared  that  he 
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and  his  wife  had  separated  by  consent 
in  1858,  when  she  had  means  of  support, 
and  that  thev  had  no  personal  communi- 
cation until  1861,  when  she  became 
charseable  without  his  knowledge: 
Hel^  that  he  had  not  committed  the 
ofTence  charged.  Sweeney^  appellant, 
Spooner^  respondent,  329. 

II.  Qtuere.  Whether  upon  such  an 
information  the  eyidence  of  the  wife  is 
admissible  against  her  husband  f    Id. 

VERBAL  NOTICE  OP  APPEAL. 
See  Badardy  Order. 

VESTRY  MEETING. 
See  PoriMh. 

VEXATIOUS  INDICTMENTS. 

I.  Under  The  Vexatious  Indictments 
Act,  22  &  23  Viet  c.  17.,  it  is  sufficient 
if  the  consent  of  the  Judge  to  the  pro- 
secution is  given  in  writing;  and  no 
previous  summons  or  notice  to  the  part  j, 
or  even  affidavit  of  the  facts,  is  neces- 
sary.   Tke  Queen  v.  Bray,  2^. 

n.  The  Court  will  not  interfere  with 
the  exercise  of  the  discretion  of  the 
Judge  under  this  statute.    Id, 

TIL  A  person  havinff  given  evidence 
at  a  trial,  the  Judge  did  not  give  any 
direction  to  prosecute  him  for  perjury. 
About  a  fortnight  afterwards,  applica- 
tion was  made  to  the  same  Judge  for 
his  consent  for  that  purpose.  The  party 
had  received  no  notice  of  the  applica- 
tion, which  was  not  founded  on  either 
summons  or  affidavit ;  but  a  copy  of  a 
newspaper,  containing  a  report  of  the 
proceedings  at  the  trial,  was  laid  before 
the  Judge  to  refresh  his  memory  as  to 
the  facts,  on  which  he  wrote  **  I  consent 
to  the  prosecution  in  this  case:**  held 
sufficient  within  the  statute.    Id, 

VICE  WARDEN  OF  STAN- 
NARIES  COURT. 

See  Company,  Mining. 

WAGES. 
See  Master  and  Servant,  I. 


WAIVER. 
See  Bia  of  Exchange,  I. 

WARRANTY. 

I.  In  policies  of  insurance  and  charter 
parties,  the  word  ^  warranty**  is  svnony- 
mous  with  **  condition.**  Per  Erie  C.  J., 
PoOiiKk  C.  B.,  Wittiame  and  Keating  J  J., 
and  ChanneU  B.    Behm  v.  Bumees,  751. 

n.  A  **  representation**  is  a  statement, 
or  assertion,  made  by  one  party  to  the 
other,  before  or  at  the  time  of  a  contract, 
of  some  matter  or  circumstance  relating 
to  it.    Id. 


IIL  Although  a  representation  is  a 
times  contained  in  the  written  instru- 
ment, it  is  not  an  integral  part  of  the 
contract ;  and,  consequently  tne  contract 
is  not  broken  though  the  representatioii 
proves  to  be  untrue ;  nor  (with  the  ex- 
ception of  the  case  of  policies  of  insur- 
ance, at  all  events  marine  policies,  which 
stand  on  a  peculiar  anomalous  footing) 
is  such  untruth  any  cause  of  action,  nor 
has  it  any  efficacy  whatever,  unless  the 
representation  was  made  fVaudulentlf, 
either  by  reason  of  its  being  made  with 
a  knowledge  of  its  untruth,  or  by  reason 
of  its  being  made  dishonestly,  with  a 
reckless  ignorance  whether  it  was  true 
or  untrue.    Id. 

IV.  With  respect  to  statements  in 
a  contract  descriptive  of  the  subject- 
matter  of  it,  or  of  some  material  incident 
thereof,  the  true  doctrine  is  that,  gene« 
rally  speaking,  if  the  descriptive  state- 
ment was  intended  to  be  a  sMbstantive  vart 
of  (he  contract,  it  is  to  be  r^g;ardea  as 
a  warranty,  that  is  to  say,  a  condition  on 
the  failure  or  non-performance  of  which 
the  other  party  may,  if  he  is  so  minded 
repudiate  the  contract  in  toto,  and  so  be 
relieved  from  performing  his  part  of  it, 
provided  it  has  not  been  partiallv  exe- 
cuted in  his  favour.  If,  indeed,  he  has 
received  the  whole  or  any  substantial 
part  of  the  consideration  for  the  promise 
on  his  part,  the  warranty  loses  the  cha- 
racter of  a  condition,  or,  to  speak  per- 
bap  more  properly,  ceases  to  be  avsil- 
able  as  a  condition,  and  becomes  a  war- 


WATER. 

ninty  in  the  narrower  sense  of  the  word  I 
— viz.,  a  stipulation  by  way^  of  agree- 
ment, for  the  breach  of  which  a  com- 
pensation must  be  sought  in  ^amagfis. 
Id, 

y.  The  position  that  a  statement 
of  this  kind  in  a  charter  party  which 
may  be  regarded  as  a  mere  representa- 
tion if  the  object  of  the  charter  party 
be  still  practicable,  may  be  construed  as 
a  warranty,  if  that  object  turns  out  to 
be  frustrated,  denied  to  be  law.    Id. 

See  Contract,  VIL    Insuranctt  Marme. 
IV.VII. 

WATER. 

A.  was  the  owner  of  an  estate,  part  of 
which  was  situate  upon  a  deep  bed  of 
ffravel,  which  itself  was  imbedded  in  a 
basin  of  clay  extending  under  it  and 
the  lands  adjoining.  In  the  lower  part 
of  it  was  a  pK>nd  of  the  depth  of  four 
feet,  formed  in  the  gravel  oed,  which 
had  existed  there  from  time  immemorial, 
and  in  which  the  water  rose  naturally 
in  a  considerable  quantity  from  several 
powerful  springs  at  the  bottom  of  it, 
and  thence  overaowed  the  western  edse 
of  the  clay  basin,  and  formed  a  rivukt 
which  ran  through  the  grounds  and 
supplied  ornamental  ponds  therein ;  and 
was  used  for  the  cattle  and  for  supplying 
the  garden  of  the  house.  The  Metro- 
politan Commissioners  of  Sewers,  in 
constructing  a  sewer  along  and  under 
the  centre  of  a  highway,  cut  through  the 
bed  of  gravel  and  the  basin  of  clav  which 
enclosed  it^  at  a  distance  from  A.  s  estate 
varying  from  17  to  153  yards.  The 
immediate  effect  was  to  drain  the  springs 
rising  in  the  bed  of  gravel,  and  prevent 
them  from  finding  their  way  into  the 
pond,  so  that  it  became  dry,  and  the 
rivulet  and  olher  ponds  ceased  to  be 
supplied  with  water.  The  Metropolitan 
Sewers  Act,  1848,  11  &  12  Vict.  c.  112. 
s,  50.,  contains  a  proviso  that  where  any 
work  done  by  the  Commissioners  in  pur- 
suance of  the  provisions  of  the  Act 
**  shall  interfere  with  or  prejudicially 
affect  any  ancient  mill,  or  anjr  right  con- 
nected therewith,  or  other  right  to  the 
use  of  water,  full  compensation  shall  be 
made  to  all  persons  sustaining  danu^^ 
thereby  in  manner  herein  provided  con- 
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ceming  compensation  tojpersons  sustain- 
ing damage  oy  reason  or  the  exercise  of 
any  of  the  powers  of  this  Act.*'  Sect.  69 
enacts  that  full  compensation  shall  be 
made  out  of  the  rates  to  be  levied  under 
the  Act  **  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  any 
of  the  powers  of  this  Act.**    Held, 

1.  ^at  independently  of  the  statute 
A.  was  not  entitled  to  compensation,  aa 
the  effect  of  the  sewer  was  onl^  to  inter- 
cept underground  springs,  which  would 
otnerwise  nse  into  tne  pond. 

2.  That  A.  was  not  entitled  to  com- 
pensation under  sect.  69  of  the  statute ; 
per  Cockbwm  C.  J.,  Wighiman  and  Mel- 
lor  J  J. :  nor  under  the  proviso  in  sect. 
50;  perWighinum and  Mettar  JJ. ;  Cock- 
burn  C.  J.  dissentiente,  on  the  ground 
that  A.  had  a  right  to  the  water  after  it 
had  risen  to  the  pond,  and  that  ri^ht 
had  been  interfered  with  and  preju- 
dicially affected.  The  Queen  ▼.  Metra- 
poUtan  Board  of  Works,  710. 

WAY. 
Foot.    See  Nuisance^  Y. 
High.    See  Highway, 
Of  necessity. 

Where  the  owner  of  a  farm  divided 
it  by  his  will  into  two  portions,  devising 
them  to  A.  and  B.  respectively,  and  the 
portion  of  B,  was  landlocked,  so  that  in 
order  to  reach  it  it  was  necessary  that 
he  should  have  a  right  of  way  over  the 
property  of  i4.,  and  the  devisor  during 
nis  life  had  used  a  way  in  a  certain 
direction  over  that  property :  held,  by 
the  Exchequer  Chamber,  affirming  the 
decision  of  the  Queen*s  Bench,  that  a 
right  to  use  that  way  passed  to  B,  by  the 
devise.    Pearson  v.  Spencer^  761. 

WIFE. 

Admissibility  of   evidence  of,    against 
husband.    See  Fc^Ttm/,  II. 

Leaving  chargeable.    See  Vagrant,  I. 

Separation  of,  from  irremovable  husband. 
See  Pauper  Lunatic,  lY.  Y. 


THE    END. 


fTT-' 


